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COMMONWEALTH OF PENNSYLVANIA umepLy pLease
BLjE PENNSYLVANIA PUBLIC UTILITY COMMISSION Vvt
i P.O. BOX 3265, HARRISBURG, PA 17105-3265

2325122
April 1,2014

Rosemary Chiavetta, Secretary
PA Public Utility Commission
P.O. Box 3265

Harrisburg, PA 17105-3265

Re:  Pennsylvania Public Utility Commission, Bureau of Investigation &

Enforcement v. Energy Services Providers, Inc. d/b/a Pennsylvania Gas &

Electric and U. S. Gas & Electric, Inc. d/b/a Pe¢nnsylvania Gas & Electric;
Docket No. M-2013-2325122

Dear Secretary Chiavetta,

Enclosed for filing please find the original of the revised Settlement Agreement
and both Parties” Statements in Support in the above-captioned proceeding.

Should you have any questions, please feel free to contact me at (717) 772-8839.

Sincerely,

Stephanic M. Wimer
Prosecutor
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SETTLEMENT AGREEMENT oA

[ INTRODUCTION

l. The parties to this Settlement Agreement (“Settlement Agreement”™ or

“Agreement”) are the Pennsylvania Public Utility Commission’s Bureau of Investigation
and Enforzement (“1&E™), by its counsel, P.O. Box 3265, Harrisburg, PA 17105-3263,
und Energy Services Providers, Inc. d/b/a Pennsylvania Gas & Electric and U. S. Gas &
i}flcclric, Ine. d/b/a Pennsylvania Gas & Electric (“PaG&LE,” collectively), with corporate

offices located at 3700 Lakeside Drive, 6th Floor, Miramar, Florida 33027.

2. The Pennsylvania Public Utility Commission (“Commission™) is a duly

vonstituted agency of the Commonwealth of Pennsylvania empowered to regulate utilities

within thiz Commonwealth pursuant to the Public Utility Code (*Code™), 66 Pa.C.S.

G8 101, e/ seq.



3. Section 501(a) of the Code, 66 Pa.C.S. § 501(a), authorizes and obligates
the Commission to execute and enforce the provisions of the Code.

4. The Commission has delegated its authority to initiate proceedings that are
Ilarosecutoi.'y in nature to [&E and other bureaus with enforcement responsibilities.
Delegatic: of Prosecutory Authority to Bureaus with Enforcement Responsibilities,
f-jocket No. M-00940593 (Order entered September 2, 1994), as amended by Act 129 of
2008, 66 Pa.C.S. $ 308.2(a)(11).

5. PaG&EL is a licensed electric generation supplier (“EGS™) and natural gas
supplier ("NGS™) as defined by 66 Pa.C.S. §§ 2803 and 2202, respectively. PaG&E is
engaged in offering and furnishing supply electric generation and aggregator services,
and natural gas supply services in territories as authorized by its licenses within the
Commonwealth of Pennsylvania.'

6. : PaG&EL, as a licensed provider of electric generation service and natural gas
supply service, is subject to the power and authority of the Commission pursuant to
Sections 301(c), 2809(e) and 2208(e) of the Public Utility Code.

7. ) Pursuant to the provisions of the applicable Commonwealth statutes and
regulations, the Commission has jurisdiction over PaG&LE’s actions as both an EGS and

an NGS that serves customers in Pennsylvania.

' PaG&E was granted Commission approval to operate as an electric generation supplier and aggregator
on May 9, 201 lat Docket No. A-2010-2212421. PaG& L was granted Conumission approval to operate as
a natural gas supplier and broker/marketer engaged in the business of supplying natural gas on November
20, 2009 at Docket No. A-2009-2121686.
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8. Section 3301 of the Code, 66 Pa.C.S. § 3301, authorizes the Commission to
impose civil penalties on any public utility or on any other person or corporation subject
to the Conj:‘nnission’s authority for violations of the Code or Commission regulations or
both. Section 3301 further allows for the imposition of a separate fine for each violation
and each day’s continuance of such violation(s). Specifically with regard to the standards
i'()r chang}:ng a customer’s electric generation supplier and the standards for changing a
.ctlslomcr’::: natural gas supplier, the Commission is empowered 10 assess fines under the
aforementioncd 66 Pa.C.S. Chapter 33, pursuant to 52 Pa. Code §§ 57.177(¢) and
39.97(e).

9. Pursuant to Sections 33 1(a) and 506 of the Code, 66 Pa.C.S. §§ 331(a) and
506, and Section 3.113 of the Commission’s regulations, 52 Pa. Code § 3.113,
Commission staff has the authority to conduct informal investigations or informal
proceedings in order to gather data and/or to substantiate allegations ofp;olential
violations.of the Commission’s regulations.

1¢:  This matter concerns an informal investigation initiated by I&E prosecutory
staff at the request of the Commission’s Office of Competitive Market Oversight
(“OCMQ¥). OCMQ received allegations from an Electric Distribution Company
(“EDC™) that electric and/or natural gas accounts of several large commercial customers
in the EDC’s service territory had been switched to PaG&E without the customers’

authorization. These allegations suggested that a further investigation be conducted to



examine whether the actions of PaG&E or PaG&E’s third party vendor violated

Commission regulations and orders.

| l.. As a result of negotiations between PaG&E and I&E (hereinafter referred to
collectivefy as “parties™), the parties initially filed a Settlement Agreement and
Slalemem::- in Support on November 14, 2013. On March 4, 2014, the Commission
issued an ;Dpinion and Order rejecting the Agreement and referring the matter back to
1&E for any further action deemed 1o be warranted pursuant to 52 Pa. Code § 3.113(b).
The Cominission concluded that a $75,000 civil penalty. even when combined with the
correclive actions contained in the Settlement, is not enough to remedy the situation or
deter polc..'nlial future violations of the Code or the Cammission’s regulations.
Specificaily, the Commission found that the alleged slamming was among the most
egregious that I&E has investigated. Further, the Commission was troubled that PaG&E
did not appear to have internal controls in place to prevent the volume of slamming that
allegedly vecurred. The Commission was also troubled that PaG&E [failed to self-report
the alleged violations to the Commission.

12. The parties conducted additional settlement negotiations concerning I&E’s
informal investigation and the Commission’s March 4, 2014 Opinion and Order. These
negotiations culminated in this Agreement wherein the civil penalty is increased to

$150.200:



3. The parties believe that this revised Agreement addresses the issues set
forth in the Commission’s Order and reaches an appropriate outcome to the investigation
as encouraged by the Commission’s policy to promote settlements. See 52 Pa. Code
§5.231. 'Il‘he duly authorized parties executing this Settlement Agreement agree to the
settlement terms sct forth herein and urge the Commission to approve the revised
Agreement, as submitted, as being in the public interest. Statements in Support of the
Settlement Agreement have been attached hereto by 1&E and PaG&LE as Appendix A and

Appendix B, respectively,

L BACKGROUND

14.  On September 19, 2012, OCMO conducted a routine bi-weekly telephone
conference with a large EDC, PECO Energy Company (“PECQ™), to discuss issues
affecting !iiilc competitive retail electric markets. During this call, PECO advised OCMO
that it had received complaints about “serious” incidents of slamming2 involving large
clectric and/or natural gas commercial accounts in the Philadelphia area. PECO averred
that custosﬁcrs had informed PECO that their accounts had been switched to PaG&E
without authorization. If authorization was received, such as in the form of an audio
fccording, PECO asserted that these customers had questioned the legitimacy of the

purported-authorizations,

? “Slamming” is an unauthorized change to a customer’s supply service. £DC Customer Account Number
Accesy Mechanism for EGSs, Docket No. M-2013-2355751 (Order entered April 18, 2013).
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15. " OCMO learned that in some instances, certain large commercial customers
complained that multiple accounts, including electric generation service and natural gas
supply service, had been enrolled by PaG&[E without proper authorization at several
locations. -

16.  OCMO requested that [&E review the matter. An informal investigation
was initiaied by I&E into whether PaG&E enrolled the accounts of several large
commercial customers to their clectric generation service and/or natural gas supply
service withoul proper authorization, which would be contrary to the “Standards for
Lhanging a Customer’s Electricity Generation Supplier”™ regulations at 52 Pa. Code
$§ 57.171-179 and the “Standards for Changing a Customer’s Natural Gas Supplier”
regulations at 52 Pa. Code §§ 59.91-59.99.

[7. By letters dated September 28, 2012, and February 28, 2013, 1&E requested
that PaG&E provide responses to data requests related 1o the above-mentioned slamming
allegations. PaG&E complied with 1&E’s requests.

18.  Inits responses to I&E’s data requests, PaG&E provided audio recordings
of third party verifications® (“TPV™) that took place during the sales telephone calls that
enrolled the customers’ accounts. The TPVs purport to authorize the switching of the

customers’ ¢lectric and/or natural gas accounts to PaG&LE.

? Verification is a process used to confirm that the customer authorized the transfer of the account to the
supplier. PaG&LE uses an independent, third-party agent to verify sales transactions. All TPVs performed
over the teiephone are recorded.



19.  The telephone sales representative (“T'SR”) on each of the audio recordings
is the same individual.

20.  The TSR was employed by a vendor utilized by PaG&E whose purpose
was lo contact businesses with multiple locations and market PaG&E programs for
potential @nrollment.

21.  The TSR was apparently involved in a scheme to obtain third-party
-werifications by directing the verifications to an accomplice who posed as the customer,
.thereby enirolling the accounts. Thus, while audio recordings of TPVs were made, the

Fauthorizing™ party on the other end was not the customer.

22, In addition, the TSR did not make calls to the customers that resulted in
sales transactions. The TSR skipped the transaction process and proceeded straight to the
third-party verification service, with an accomplice who acted as the customer on the
telephonc‘ line.

23, Inluly 2012, PaG&E first became awarc that the vendor had allegedly
made sales calls that were not being recorded. This discovery was made in the course of
investigating an incident of one customer who contacted PaG&I: disputing his or her
enrollment. PaG&L cited its concerns to the vendor.

24, In August 2012, PaG&E received additional inquiries from customers
alleging that multiple locations had been enrolled without proper authorization.
PaG&E’s'internal investigation revealed that all these enrollments were associated with

the same T'SR.



25.  Immediately after PaG&E learned of this incident, PaG&E initiated a
campaign to contact all customers who had been enrolled by this TSR. In some cases, the
telephone numbers provided by the TSR were not correct and, therefore, PaG&E was
unable to immediately contact all affected customers.

26.  Several customers were able to switch to the provider of their choice before
receiving electric generation service and/or natural gas supply service from PaG&E.
However, in other instances, customers did not rescind service within the appropriate
time frame” and received one month or more of service from PaG&E before being
returned 1o default service or switched to the provider of their choice.’

27.  With respect to the customers who received supply service, PaG&L mailed
refund checks to customers who experienced any difference between PaG&LE’s rate and
the public utility’s rate for the month or more of service they had with PaG&E.

28.  PaG&E had internal controls in place and required all vendors to abide by
them, including monitoring TSRs for compliance, daily review of all TPVs, and regular
audits of enrollments. These control procedures include the following: (1) A TSR

cannot usc a landline to conduct marketing and is only permitted to use company dialer

T Pursuant i Commission regulations, customers reccive a confirmation letter from their distribution
company netifying them of their selection of an electric generation or natural gas supplier. 52 Pa. Code
$§ 57.173(2) and 59.94. The letter provides a waiting period that is intended to give the customer time 1o
contact the distribution company to cancel the switch in the event that the customer did not authorize the
switch to the supplier. See also Interim Guidelines Regarding Standards for Changing a Customer's
Electricity Generation Supplier, Docket No. M-201 1-2270442 (Order entered October 25, 2012); the
Enterim Guidelines shortened the waiting period from 10-days to 5-days.

¥ Electric generation supplier switches are executed by EDCs on meter reads according to the customer’s

regular meter-reading schedule. /d.



calls; (2) A TSR must make sales calls to the telephone number presented to them and the
calls must be recorded; (3) The telephone numbers are those of potential customers who
are on an Eligible Customer List (“ECL”), which is obtained from the utility; (4) A TPV
provider verifies every enrollment that results from a sales call and all TSRs must use the
s‘_erviccs ol the TPV provider contracted by PaG&E; and (5) Quality Assurance Analysts
éelcct random call recordings of each TSR to ensure that the TSR is complying with
procedurcg This particular TSR willfully circumvented PaG&E’s established control
.procedures by directly calling the TPV provider from an unrecorded landline and using
-an acquaintance to posc as the customer. It should be noted that PaG&E’s controls and
monitoring allowed it to identify the perpetrator and to address the situation before some
customers ¢ven became aware of the issue. These procedures are in addition to the
substantia! training that is required for all sales personnel as well as other personnel, such
as customer service, that arce “customer facing.”

29.  Immediately afler PaG&E learned of this incident, PaG&E implemented an
additiona! procedure consisting of a courtesy call to customers enrolling more than five
accounts. This step acts as an extra precaution intended to make it more difficult for a
TSR to circumvent PaG&E’s established procedures when enrolling multiple accounts.

30. PaG&E did not send commission payments to the vendor for sales
conducted by this particular TSR. In addition, PaG&E refuses to retain the services of
any vendor who employs this particular TSR and the vendor terminated the TSR’s

employment.



31.  From its investigation, |&E found that multiple accounts of ten commercial
customers in the Philadelphia area had been switched to PaG&E without legitimate
authorization. Thesc customers include several banks, two stores that sell auto parts, a
pet store, a lax preparation store, a medical diagnostic testing place and a school district.
With the gxception of the school district, all customers operate businesses at numerous
locations ia Philadelphia. In all, a total of 191 locations were affected among the ten
customers. Further, 1&5E found that at scveral of the 191 locations, the ¢lcctric and
nalural gas accounts were both switched. due to the fact that PaG&E provides both
-¢lectric generation service and natural gas supply service. Thus, 1&E found that PaG& =
initiated the process of switching 319 electric and/or natural gas accounts without
legitimatc authorization from the customers. Of the 319 accounts where PaG&E initiated
the process of switching to its supply service, 108 accounts received supply service from
PaG&E. -

32.  This slamming incident was the first blemish on PaG&E’s otherwise clean
complianee history in Pennsylvania. Within the last month, however, there have been a
number of complaints filed with regard to variable rate issues.

1II.  ALLEGED VIOLATIONS

33.-  Based on the information obtained through its investigation as described
above and a review of the Public Utility Code and Commission regulations, & was
preparedto allege in a formal complaint that:

a. The action of PaG&E’s agent initiated the process of switching the

electric generation supplier on 194 customer accounts and resulted in
10



physically switching the clectric generation supplier on 80 of those
accounts without the authorization of the customers.

If proven, this would have violated 52 Pa. Code §§ 54.42(a)(9) and
54.43(1), and the Standards tfor Changing a Customer’s Electricity
Generation Supplier at 52 Pa. Code §§ 57.171-177.

b. The action of PaG&E’s agent initiated the process of switching the
natural gas supplier on 125 customer accounts and resulted in physically
switching the natural gas supplier on 28 of those accounts without the
authorization of the customers.

If proven, this would have violated 52 Pa. Code §§ 62.113(¢) and
62.114(e), and the Standards for Changing a Customer’s Natural Gas
Supplier at 52 Pa. Code §§ 59.91-59.99.

34.  Ifthe matter had been litigated, PaG&E would have contended that neither
its actions nor the actions of its third party vendor violated either the Public Utility Code
or Commission regulations, and that it should not be fined or penalized for any offense.
To the contrary. PaG&LE would have contended that if there were an offense, it too was
the victim. In this case, an individual had purposefully and intentionally engaged in
conduct that was harmful both to customers and PaG&E despite PaG&E’s best practices,
and indusiry standard efforts to ensure otherwise.

35.  Throughout the entire investigatory process, 1&E and PaG&E remained
active in communications and informal discovery, and continued to explore the
possibility of resolving this investigation, which ultimately culminated in this revised

Settlement Agreement. During the investigatory process, PaG& = complied with |&E’s

requests for information, documentation and other records.
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1IV. SETTLEMENT TERMS

36. PaG&L and I&L desire to: (i) terminate 1&E’s informal investigation; and
(ii) settle ihis mattcr completely without litigation.

37.  Although PaG&E disputes or disagrees with the allegations above, it fully
acknowledges the seriousness of slamming and recognizes the necd to prevent the
reoccurrence of a similar situation. Moreover, the parties recognize that this is a disputed
claim, and given the inherent unpredictability of the outcome of a contested proceeding,
the partics further recognize the benefits of amicably resolving the disputed issues.

38. PaG&E and I&E, intending to be legally bound and for consideration
given, desire to fully and finally conclude this informal investigation and agree to
stipulate as to the following terms solely for the purposes of this Settlement Agreement:

a. PaG&E will pay a civil penalty in the amount of one

hundred fifty thousand and two hundred dollars ($150,200) to resolve all

allegations of slamming and to fully and finally settle all possible liability and

claims of alleged violations of the Public Utility Code and Commission
regulations arising from, or related to. the conduct investigated herein. The civil
penalty represents the following: one hundred eight thousand ($108,000) for the

102 customer accounts that were physically switched to receive electric generation

or natural gas supply service from PaG&E; and forty-two thousand ($42,200) for

the 211 customer accounts where the process of switching to PaG&E was

initiated. Said payment shall be made by check payable to the “Commonwealth of

12



Perinsylvania” and forwarded to the Commission through the prosecuting attorney
witnin thirty (30) days afler the Commission has entered a final order approving
the Settlement Agreement, PaG&E’s civil penalty shall not be tax deductible
under Section 162(f) of the Internal Revenue Code, 26 U.S.C.S. § 162(f).

b. PaGé&L will provide to each of the customers, who had one or more
of the 108 accounts physically switched to PaG&L, a refund for the entire electric
generation or natural gas supply portion of their bill for the period of time they
weie served by PaG& L2, net of any amounts already rebated to customers, not to
exceed sixty (60) days. These customer refunds will be made within thirty (30)
days of the date of the final order approving the Scttlement Agreement. Following
paxment of the refunds, PaG&E will file with the Commission a verilication
acknowledging that all refund payments have been made, satistying this settlement
pravision.

C. PaG&E has taken corrective action and implemented revisions to its
operating procedures, which will act as safeguards against the unauthorized switch
ol customer accounts initiated by a third party vendor. Specifically, PaG&E
implemented a courtesy call procedure for any TPV that contains more than five
(5) accounts per commercial or residential customer. Enrollment will not be
submitted to the utility until the customer who completed the TPV has confirmed

swiiching the accounts to PaG&E.
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d. PaG&E shall conduct background checks with all potential
indzpendent contractors or agents pursuant to 52 Pa. Code § 111.4.

e.  For each third party vendor with whom PaG&E seeks to engage in
business, PaG&E will affirmatively inquire about whether the TSR, whose actions
arc’ the cause of the present matter, i1s employed by or associated with the
conpany.

f. PaG&E shall continue to ensure that its agents are reminded of the
Commission’s regulations regarding consumer protection, with an emphasis on
those prohibiting slamming.

g. PaG&E shall provide or conlirm a single point of contact to
Commission staff for resolution of consumer inquiries and/or complaints received
by the Bureau of Consumer Scrvices (“BCS”).

h. PaG&L will continue to respond to all consumer inquiries and
complaints relating to fraudulent, deceptive or otherwise unlawful acts in the
process of marketing supplier products and/or services in accordance with BCS
reguirements, including providing to BCS staff a copy of the customer contract
and any audio recordings of the verification call, when such recordings are
available to PaG&LE.

i For a term of twelve (12) months starting after the date of entry of
the Commission’s order approving scttlement in this matter, PaG&L shall provide

to staff, in the first week of cach calendar quarter, a report for the prior quarter that

14



captures the following data concerning customer complaints filed directly with
l’zlé%&li: (1) the number of complaints by category, i.c. slamming, do-not-call list
vi(?}‘ations, incorrect charges, etc.; and (2) any process improvements,
org.anizalional changes, etc. that were implemented to reduce or eliminate similar
complaints going forward.

i In exchange for the action taken by PaG&LE described above, I&E
agrees not to institute any formal complaint relating to the unauthorized customer
enrollments that are the subject of this Settlement Agreement. Nothing contained
in.this Settlement Agreement shall adversely affect the Commission’s authority to
receive and resolve any informal or formal complaints filed by any affected party
with respect to the incident, except that no penalties beyond the civil penalty
amount agreed to herein may be imposed by the Commission for any actions
identified herein,

k. The terms and conditions in this Settlement Agreement cannot be
used and will not be admissible in any future proceeding, including, but not
lirnited to, the Commission, the Pennsylvania court system or the federal court
system, relating to this or any other matter as proof of unlawful and/or improper
behavior, or as an admission of unlawful and/or improper behavior by PaG&L.

V. CONDITIONS OF SETTLEMENT
39.  The parties submit that a settlement avoids the nccessity for the prosecuting

agency to-prove elements of each violation. In return, the opposing party in a settlement

15



agrees 1o pay a lesser sum to avoid the possibility of a larger fine or penalty resulting

from litigation. This settlement represents a compromise by both PaG&E and [&E of
their respective litigation positions. Any fines and penalties resulting from a litigated
proceeding typically are different from payments resulting from a settlement.

40.  The Setlement Agreement meets the standards set forth in the
Commission’s Policy Statement at 52 Pa. Code § 69.1201, which are more fully
addrcsse(; an the parties respective Statements in Support. The parties submit that the
Settlement Agrecment is in the public interest because it effectively addresses the
slamming issue that was the subject of 1&[E’s investigation, avoids the time and expense
of litigatipn, which entails hearings, travel for PaG&LE’s out-of-state witnesses, and the
preparation and filing of briefs, exceptions, reply exceptions and possible appeals.

41.  With the Commission’s approval that the terms and conditions in this
Settlement Agreement are in the public interest, PaG&E agrees Lo, along with the non-
monetary terms set lorth above, pay a civil penalty in the amount of $150,200, plus
customer refunds, within thirty (30} days of the date of the order approving this
Settlement Agreement, 1o completely resolve the allegations raised by I&E’s
investigation.

42, This Settlement Agreement is a complete and final resolution of the
Commission’s investigation related to the issues as described above.

43:  PaG&E and 1&E have agreed to this settlement in the interests of avoiding

formal litigation and moving forward in the conduct of business in Pennsylvania.
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44,  PaG&E and I&E have entered into and seek the Commission’s approval of
the Settlement Agreement pursuant to 52 Pa. Code § 3.113. This Settlement Agreement
is subject to all applicable administrative and common law treatments of settlements,
settlement offers and/or negotiations. The validity of this Settlement Agreement is
expressly conditioned upon the Commission’s approval under applicable public interest
standards without modification, addition, or deletion of any term or condition herein.
Accordingly, this Settlement Agreement is made without any admission against or
prejudice 1o any position which any party might adopt during litigation of this case if this
settlement s rejected by the Commission or withdrawn by any of the parties as provided
below. This Settlement Agreement is, therefore, a compromise and is conditioned upon
the Commission’s approval of the terms and conditions contained herein without
modification or amendment.

45:  This document represents the Settlement Agreement in its entirety. No
changes 1o obligations set forth herein may be made unless they are in writing and are
expressly accepled by the parties involved. This Agrcemént shall be construed and
interpreted under Pennsylvania law.

46.  None of the provisions of the Settlement Agreement or statements herein
shall be considered an admission of any fact or of any culpability. 1&E acknowledges
that this Agreement is entered into with the express purpose of settling the asserted
claims regarding the specific alleged violations of the Public Utility Code and the
Commission’s regulations.

17




47. Il either party should file exceptions to the tentative or final order of the
Commission, the other party shall have the right to filc a reply to the exceptions.

48.  If the Commission fails to approve by tentative and final order this
Settlement Agreement, including any of the terms or conditions set forth herein, without
modification, addition, or deletion, then either party may elect to withdraw from this
Settlement Agreement by filing a withdrawal in response to the tentative or final order
within twenty (20) days of the date the tentative or final order is entered. None of the
provisions of this Settlement Agreement shall be considered an admission of fact or law

or be binding upon the parties of one of them files a withdrawal.
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WHEREFORE, the Pennsylvania Public Utility Commission’s Bureau of
Investigation and Enforcement, and Energy Services Providers, Inc. d/b/a Pennsylvania
Gas & Elestric and U. S. Gas & Electric, Inc. d/b/a Pennsylvania Gas & Electric
respectfully request that the Commission adopt an order approving the terms and

conditions of this Settlement Agreement as being in the public interest.

Respectfully submitted,

Pennsylvinia Public Utility Commission, Energy Services Providers, Inc. d/b/a
Bureau of Investigation and Enforcement Pennsylvania Gas & Electric
And

By: %ir/éé;—s_

Stephanic M. Wimer T )
Prosecutor Counsel for PaG&E
PA PUC IHawke, McKeon & Sniscak LILLP
P.C). Box 3265 100 North Tenth Strect
Harrisburg, PA 17105 Harrisburg, PA 17101
(717) 772-8839 (717) 236-1300
stwimer@pa.gov tsstewartgghmslegal.com
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Energy Services Providers, Inc. d/b/a :
Pennsylvania Gas & Electric : | Docket No. M-2013-2325122

And

U. S. Gas & Electric, Inc. d/b/a
Pennsylvania Gas & Electric

STATEMENT IN SUPPORT OF
BUREAU OF INVESTIGATION AND ENFORCEMENT

The Pennsylvania Public Utility Commission’s (“Commission”) Burcau of
[nvestigation and Enforcement (“1&E”) hereby submits this Statement in Support of the
revised Settlement Agreement that was entered into by I&E and Energy Services
Providers, Inc. d/b/a Pennsylvania Gas & Electric and U.S. Gas & Elcctric, Inc. d/b/a
Pennsylvania Gas & Electric (“PaG&E,” collectively) in the above-captioned matter.
The Scttlement fully resolves all issues related to I&E’s investigation into the enrollment
of commercial customers to receive supply service from PaG&E without obtaining

proper authorization. 1&E respectfully submits that the revised Settlement 1s in the public



interest and requests that the Commission approve the Settlement, including the terms
and conditions thereof, without modification.

PaG&E fully cooperated and assisted [&E with its investigation into the
unauthorized switching of electric and natural gas accounts to receive supply service
from PaG&E. In addition, PaG&E has been proactive with 1&E staff related to
identifying practices and [ﬁrocedures that can be improved to prevent a third party vendor
from engaging in slamming in the future. The Settlement reflects a carefully balanced
compromisc of the interests of I&E and PaG&E in this matter.

1. BACKGROUND

This matter involves PaG&E, an electric generation supplier (“EGS”) licensed by
the Commission to operate within the service territories of the following electric
distribution companies in Pennsylvania: Duquesne Light Company, PECO Energy
Company (“PECQ”), Pike County Light & Power Company, PPL Electric Utilities,
Pennsylvania Power Company, Metropolitan Edison Company, Pennsylvania Electric
Company and Wlest Penn Power. PaG&E is also a natural gas supplier (“NGS”) licensed
by the Commission to operate within the service territories of the following natural gas
distribution companies in Pennsylvania: Columbia Gas of Pennsylvania, Inc., National
Fuel Gas Distribution Corporation, PECO Gas and UGI Utilities, Inc.

In Scptember 2012, the Commission’s Office of Competitive Market Oversight
(“OCMOQ”) learned about complaints that PECO received concerning incidents of

slamming involving large commercial electric and/or natural gas accounts in the



Philadelphia area. The complaints indicated that PaG&E may have enrolled accounts
without proper authorization to do so, contrary to the “Standards for Changing a
Customer’s Electricity Generation Supplier” regulations at 52 Pa. Code §§ 57.171-179
and the “Standards for Changing a Customer’s Natural Gas Supplier” regulations at 52
Pa. Code §§ 59.91-59.99.

OCMO requested that I&E review the matter and, subsequently, an informal
investigation was initiated by I&E. I&E’s informal investigation concluded that
sufficient data had been gathered to substantiate the alleged violations of the Public
Utility Code and Commission regulations in connection with the complaints that PECO
received.

Upon investigation, I&E determined that one Telephone Sales Representative
(*TSR”) was responsiblc for the unauthorized switching of hundreds of commercial
clectric and natural gas accounts to receiving supply service from PaG&E. This
individual was employed by a third party vendor that PaG&E utilizes to contact
businesses with multipie locations and market PaG&E programs for potential enroliment.
The TSR willfully circumvented the quality controls of PaG&E’s sales system by
skipping the sales transaction process and proceeding directly to the third party
verification service, using an accomplice who posed as the customer on the telephone to
verify the switch to PaG&E.

The TSR initiated the process of switching 319 accounts to electric or natural gas

supply service from PaG&E, and 108 of those accounts were fully transferred and



received supply service from PaG&E. A total of ten customers and 191 locations were
affected; all are located in the Philadelphia arca.

When PaG&E became aware of this individual’s actions, it immediately took steps
to sever its business relationship with that individual and began to conduct an extensive
internal investigation. PaG&E contacted the affected customers and mailed refund
checks to customers who were enrolled without legitimate authorization and experienced
a more expensive rate under PaG&E. Further, PaG&E refused to send commission
payments to the third party vendor for the sales conducted by the TSR.

In making a determination that the revised settlement was appropriate, I&E
weighed the Commission’s clear “zero tolerance” mandate' regarding slamming against
various mitigating circumstances that are present here. Importantly, I&E acknowledges
that PaG&E fully cooperated with I&E’s investigation. PaG&E promptly responded to
1&E’s numerous requests for information about the customers’ complaints and provided
1&E with records, correspondence and other documents, as well as audio recordings,
associated with the customers’ complaints. Moreover, throughout the entire investigatory
process, PaG&E and 1&E remained active in communications and informal discovery and
continued to explore the possibility of resolving this investigation, which ultimately

culminated in the Settlement Agreement reached here.

' See Pennsylvaniu Public Utility Commission, Law Bureau Prosecutory Staff v. MXenergy Electric, Inc.,
M-2012-2201861 (Opinion and Order entered May 3, 2012) (noting that the “Commission has made it
clear on numerous occasions that it will not tolerate unlawful activity that threatens to harm
Pennsylvania’s consumers and thereby the burgeoning retail clectricity market in Pennsylvania.”)
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[I. TERMS OF SETTLEMENT

I&E alleges that in connection with this slamming incident, PAG&E committed
several violations of the Commission’s regulations. While the alleged slamming was
committed by an agent or employee of a third party vendor, I&E submits that PaG&E
remains liable for this conduct under the Commission’s regulations. See 52 Pa. Code
§§ 54.43(f) and 62.114(¢); See also 52 Pa. Code 111.3(b) (relating to Marketing and
Sales Practices for the Retail Residential Energy Market; Supplier Liability for Its
Agent), which became effective on July 6, 2013, after the alleged conduct described
herein occurred.

Based on I&E’s allegations, I&E requests that the Commission approve the terms
of the Settlement, which include directing PaG&E to pay the largest civil penalty ever
imposed on a supplier for allegations of slamming, and implement measures that PaG&E
has agreed to perform in order to prevent slamming conducted by an agent of a third

party vendor from happening in the future. Under the terms of the Settlement, PaG&E

has agreed as follows:

A. PaG&E will pay a civil penalty in the amount of one hundred fifty thousand
two hundred dollars ($150,200). PaG&E’s civil penalty will not be tax
deductible under Section 162(f) of the Internal Revenue Code, 26 U.S.C.S.

§ 102(f).

B. PaG&E will provide to each of the customers, who had one or more of the
108 accounts physically switched to PaG&E, a refund for the entire electric
gencration or natural gas supply portion of their bill for the period of time
they were served by PaG&E, net of any amounts already rebated to
customers, not to exceed sixty (60) days. Following payment of the
refunds, PaG&E will file with the Commission a verification
acknowledging that all refund payments have becn made.
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C. PaG&E has taken corrective action and implemented revisions to its
operating procedures, which will act as safeguards against the unauthorized
switch of multiple accounts of a single customer. Specifically, PaG&E
implemented a courtesy call procedure for any Third Party Verification
(“TPV™) that contains more than five (5) accounts per commercial or
residential customer. Enrollment will not be submitted to the utility until
the customer who completed the TPV has confirmed switching the accounts
to PaG&E.

D. PaG&E will conduct background checks with all potential independent
contractors or agents.

E. For cach third party vendor with whom PaG&E secks to engage in
business, PaG&E will affirmatively inquire about whether the TSR, whose
alleged actions are the cause of the present matter, is employed by or
associated with the company.

F. PaG&E will ensure that its agents are reminded of the Commission’s
regulations regarding consumer protection, with an emphasis on those
prohibiting slamming.

G. PaG&E will provide or confirm a single point of contact to Commission
staff for resolution of consumer inquiries and/or complaints received by the
Burecau of Consumer Services (“BCS”™).

H. PaG&E will continue to respond to all consumer inquiries and complaints
relating to fraudulent, deceptive or otherwise unlawful acts in the process of
marketing supplier products and/or services in accordance with BCS
requirements, including providing to BCS staff a copy of the customer
contract and any audio recordings of the verification call, when such
recordings are available to PaG&E.

I. For a term of twelve (12) months starting after the date of entry of the
Commussion’s order approving scttlement 1n this matter, PaG&E will
provide a report the first week of each calendar quarter to staff capturing
the following data concerning customer complaints filed directly with
PaG&E: (1) the number of complaints by category, i.e. slamming, do-not-
call list violations, incorrect charges, etc.; and (2) any process
improvements, organizational changes, etc. that were implemented to
reduce or eliminate similar complaints going forward.



The terms of the Settlement are designed to act as additional safeguards, beyond
PaG&E’s existing internal controls, to prevent slamming in the future. Consequently, the
terms of the Settlement will benefit the Pennsylvania retail electric and natural gas
markets.

1. FACTORS UNDER THE COMMISSION’S POLICY STATEMENT

Commission policy promotes seftiements. See 52 Pa. Code § 5.231. Settlements
lessen the time and expense that the parties must expend litigating a case and, at the same
time, conserve precious administrative resources. Settlement results are often preferable
to those achieved at the conclusion of a fully litigated proceeding. In order to accept a
scttlement, the Commission must first determine that the proposed terms and conditions
arc in the public interest. See Pennsylvania Public Utility Commission v. Philadelphia
Gas Works, Docket No. M-00031768 (Order entered January 7, 2004).

1&E submits that approval of the Settlement in this matter is consistent with the
Commission’s Policy for Litigated and Settled Proceedings Involving Violations of the
Code and Commission Regulations (“Policy Statement”), 52 Pa. Code § 69.1201; See
also Joseph A. Rosi v. Bell-Atlantic Pennsylvania, Inc., Docket No. C-00992409 (Order
entercd March 16, 2000). The Commrission’s Policy Statement sets forth ten factors that
the Commission may consider in evaluating whether a civil penalty for violating a
Commission order, regulation, or statute is appropriate, as well as whether a proposed

settlement for a violation is reasonable and in the public interest. 52 Pa. Code § 69.1201.



These factors are: (1) Whether the conduct at issue was of a serious nature; (i1)
Whether the resulting consequences of the conduct at issue were of a serious nature; (iii)
Whether the conduct at issue was deemed intentional or negligent; (iv) Whether the
regulated entity made efforts to modify internal policies and procedures to address the
conduct at issue and prevent similar conduct in the future; (v) The number of customers
affected and the duration of the violation; (vi) The compliance history of the regulated
entity that committed the violation; (vii) Whether the regulated entity cooperated with the
Commission’s investigation; (viii) The amount of the civil penalty or fine nccessary to
deter future violations; (ix) Past Commission decisions in similar situations; and (x)
Other relevant factors. 52 Pa. Code § 69.1201(c).

The Commission will not apply the standards as strictly in settled cases as in
litigated cases. 52 Pa. Code § 69.1201(b). While many of the same factors may still be
considered, in settled cases, the parties “will be afforded flexibility in reaching amicable
resolutions to complaints and other matters so long as the settlement is in the public
interest.” 52 Pa. Code § 69.1201(b).

The first factor considers whether the conduct at issue was of a serious nature and,
if so, whether the conduct may warrant a higher penalty. 1&E alleges that the conduct in
this case is the following: an agent of a third party vendor that PaG&E utilizes to contact
businesses with multiple locations and market PaG&E programs for potential enrollment
switched, without authorization, 319 electric and natural gas accounts to receive supply

service from PaG&E. Of the 319 accounts where the process of switching had been



initiated, 108 accounts actually received supply service from PaG&E. A total of ten
commercial customers, with multiple business locations, were affected. When the
slamming was brought to PaG&E’s attention, PaG&E contacted the affected customers
and mailed refund checks to customers who experienced any difference between
PaG&E’s rate and the public utility’s rate for the month or more of service they had with
PaG&E. PaG&E did not send commission payments to the vendor for sales conducted
by this particular agent. In addition, PaG&E refused to retain the services of any vendor
who employs this agent and the vendor terminated the agent’s employment. Due to the
willfulness of the conduct of this agent, I&E submits that the alleged slamming is of a
serious naturc and was considered in arriving at the civil penalty in this Settlement.

In addition, PaG&E did not report the conduct of its vendor’s agent to the
Commission when it discovered the problem. While self-reporting is not a regulatory
requirement, many suppliers voluntarily notify the Commission of issues affecting the
rctail electric and natural gas markets as they occur. The fact that PE‘IG&E did not self-
report the unauthorized switching to its supply service has been reflected in the increased
civil penalty.

The second factor considered is whether the resulting consequences of the conduct
in question were of a serious nature. I&E’s investigation has determined that the
customers who received electricity or natural gas supply from PaG&E before being
switched back to the EGS or NGS of their choice may have experienced a more

expensive rate. However, PaG&E promptly rectified the situation by sending refund



checks to customers who were adversely financially affected. Nevertheless, the
enroliments were unauthorized and the act of enrolling customers to receive supply
service without proper customer authorization has been recognized by the Commission as
a serious consequence. Accordingly, I&E asserts that the resulting consequence of the
action of PaG&E or its agent was of a serious nature.

The third factor considers whether the conduct at issue was deemed intentional or
negligent. This factor is only to be considered when evaluating litigated cases. 52 Pa.
Code § 69.1201(c)(3). Therefore, this factor does not apply to the present case because
this proceeding is a scttied matter.

The fourth factor to be considered is whether PaG&E made efforts to modify
internal policies and procedures to address the alleged conduct at issue and to prevent
similar conduct in the future. PaG&E voluntarily implemented a courtesy call procedure
for any TPV that contains more than five (5) accounts per commercial or residential
customer. PaG&E will not submit enrollment to the utility until the customer who
completed the TPV has confirmed switching the accounts to PaG&E. As such, PaG&E is
taking appropriate action to address concerns and decrease the likelihood of similar
incidents in the future.

The fifth factor considers the number of customers affected and the duration of the
violation. In this matter, 108 accounts of ten commercial customers were physically
switched to receive electric generation or natural gas supply service from PaG&E without

their authorization. The duration of this violation lasted until the affected customers
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could switch back to the EGS or NGS of their choice, which was approximately 30 days
or one billing cycle.

The sixth factor considers the compliance history of the company. This slamming
incident was the first infraction on PaG&E’s otherwise clean compliance history in
Pennsylvanta. Within the last month, however, there have been a number of formal
complaints regarding variable rate issues. These complaints are pending and have not
been resolved or adjudicated.

The seventh factor to be considered is whether the regulated entity cooperated
with the Commission’s investigation. PaG&E has cooperated with Commission staff
throughout all phases of this investigation and scttlement process.

The eighth factor is the amount of the civil penalty or fine necessary to deter
futurc violations. 1&E submits that a civil penalty in the amount of $150,200, which may
not be tax deductible, is substantial and sufficient to deter PaG&E from committing
future violations. If approved, this would be the largest civil penalty ever imposed on a
supplier for allegations of slamming,

The ninth factor examines past Commission decisions in similar situations. The
revised agreement between 1&E and PaG&E provides a civil penaity of $1,000 for the
108 accounts that were physically switched to PaG&E’s supply service without
authorization, for a total of $108,000. This amount is similar to the Commission’s
decisions in the Pa. Public Utility Commission v. ACN Energy, Inc., Docket No. M-

00021618 (April 18, 2000) and Pa. Public Utility Convmission, Law Bureau Prosecutory
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Staff v. MXenergy Electric, Inc., Docket No. M-2012-2201861 (August 29, 2013) cases
where the alleged slamming was intentional in nature and a $1,000 penalty per account
switched was imposed. One-thousand dollars for each account that was slammed would
have been the maximum civil penalty that I&E would have requested in a complaint.

In addition, the revised settlement agreement provides a $200 civil penalty for the
211 accounts where the switching process was initiated but not completed, for a total of
$42,200. This amount is consistent with the Pa. Public Utility Commission, Bureau of
Investigation and Enforcement v. Public Power, LLC, Docket No. M-2012-2257858
(Deccember 19, 2013) and ACN Energy, Inc. and cases wherein penaltics less than $1,000
per account were levied for accounts that were not physically switched.

Further, just as was the case in previous slamming matters, PaG&E agreed to
undertake corrective action designed to prevent similar misconduct from occurring in the
future.

It should also be noted that mitigating circumstances unique to this case exist. All
the unauthorized switching was performed by a single sales representative and there is no
indication that these actions were a company-wide problem. PaG&E promptly identified
this individual and scvered business relations with him. For ali of these reasons, I&E
submits that this Settlement is consistent with past Commission actions and presents a
fair and reasonablc outcome.

The parties submit that an additional relevant factor — whether the case was settled

or litigated — is of pivotal importance to this Scttlement Agreement. A settlement avoids
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the necessity for the pros;ecuting agency to prove elements of each allegation. In return,
the opposing party in a settlement agrees to a lesser fine or penalty. Both partics
negotiate from their initial litigation positions. The fines, penaltics and other remedial
actions resulting from a fully litigated proceeding are difficult to predict and can differ
from those that result from a settlement. Reasonable settlement terms can represent
economic and programmatic compromise, but allow the parties to move forward and to
focus on implementing the agreed upon remedial actions.

I&E and PaG&E fully support the terms and conditions of this Settlement
Agreement. The forcgoing terms of this Agrcement reflect a carefully balanced
compromise of the interests of the parties in this proceeding. The parties believe that
approval of this Settlement Agreement is in the public interest. Acceptance of this
Settlement Agreement avoids the necessity of further administrative and potential

appellate proceedings at what would have been a substantial cost to the parties.



WHEREFORE, the Pcnnsylvania Public Utility Commission’s Bureau of
Investigation and Enforéement fully supports the Settlement Agreement and respectfully

requests that the Commission adopt an order approving the terms and conditions of this

Settlement Agreement in its entirety.

Respectfully submitted,

Dty e

Stephanic M. Wimer
Prosecutor

PA Attorney 1D No. 207552

Pennsylvania Public Utility Commission

Bureau of Investigation and Enforcement
P.O. Box 3265

Harrisburg, PA 17105-3265

Dated: April1,2014
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STATEMENT IN SUPPORT OF REVISED SETTLEMENT
OF U.S. GAS & ELECTRIC, INC.
D/B/A PENNSYLVANIA GAS & ELECTRIC

U.S. Gas & Electric, Inc, d/b/a Pennsylvania Gas & LElectric ("PAG&E™), by and through
its counsel in the above-captioned matter, Hawke, McKeon & Sniscak, LLP, hereby submits this
Statement in Support ol the Revised Settlement Agreement (“Settlement™) that resolves the
above rel"‘grenccd informal investigation ol the Burcau of Investigation and Enforcement
‘\:“I&E”). "PAG&E again commends I&E for its professionalism in its conduct of the
i|1vesliguli<;t1 in this matter, which followed PAG&E’s own internal investigation.  While
PAG&L helieves that the initial Settlement was in the public interest and was a reasonable
resolution of this matter, the Commission chose to reject that initial resolution, concluding that

the civil penalty was insufticient. The Settlement at hand will impose a civil penalty that is more

than twice that of the initial resolution. PAG&E believes that this level of civil penalty 1s more




thap sufficient to deter any [uture conduct of a similar nature, indeed, PAG&E has since
undertaken a number of additional procedures which include additional reporting requirements
as part of this Scttlement. The Settlement continues to consider PAG&E’s position and its role in
the events that transpired and provides for a fair and reasonable Settlement of the issues raised by
1&E durin;:; the investigation process. PAG&E therefore, requests that the Pennsylvania Public
Utility Commission (“Commission™) approve the Settlement without modification.

Prior to being contacted by [&13 regarding the allegations in this matter, PAG&E was
conducting its own investigation of the allegations, as it had been alerted by its own internal
procedures. Al that point, however, PAG&E had not conferred with counsel and was not
tnstitutionally aware of the Commission’s preference for self reporting. Nonetheless, after initial
contact with 1&E, PAG&E cooperated (ully with 1&L5’s investigation and provided timely, and
thorough :.‘csponses to cach ol I&I3's data requests and other questions. PAG&LE: has had two
face to face meetings with I&E, both of which included its CEO and members of its upper
management team. Since the rejection of the initial resolution, PAG&E has since had additional
discussions with I&E and this Scttlement is the result.

As the Settlement document explains, this matter concerns allegations raiscd by ten
conumercial customers in the PECO service territory that PAG&E had changed their electricity
and/or natural gas supplier without their consent. Based upon its own investigation, PAG&E
believes that its conduct in connection with the alleged change in suppliers was lawful and in
compliance with Commission guidelines and regulations. It nonetheless recognizes that
Commission policy is to hold EGS/NGSs responsible {or the acts of their agents. PAG&E takes
compliance very seriously, and has never had a substantiated complaint of slamming. In fact,

PAGE&L has put a tremendous amount of effort into ensuring that no customer could be switched
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without his or her consent. These processes include rigorous training of personnel, regular
auditing oi: sales calls and third party verifications, operating a customer service department and
auality assurance department that addresscs customer complaints and concerns, monitoring and
substantial oversight at each juncture to ensure that all sales and TPV operators are using
approved scripts, and creating a corporate culture of compliance. [t should be noted that the
entirety ol the allegations in this matter concern the actions ol a single individual working for a
single vendor and occurred over a very short period of time. All of the alleged switches involve
tnis agent’s employee deliberately acting in a manner that was contrary to all policy and training,
Upon discovery, this person was not only terminated, but permanently embargoed. That is,
PAG&E will not participate in any relationship with any vendor that employs this individual.
PAG&E d::':eply regrets that this cvent ever happened, as it provided a negative experience for the
customers involved and blemished PAG&E’s heretofore spotless record.  As a result of this
i-'ncidcnl, PAG&E has strengthened its internal policies and procedures, such as instituting
ollow-up calling for multi account switches and further restrictions on vendors, to make such
occurrences even less likely in the future,

As noted in the Settlement, because PAG&E took immediate action once it became clear
what had 1';Elppelled, it was able to ensurc that most of the enrollments never resulted in an actual
switch, and PAG&E cooperated fully with PECO to return the others at the earliest possible
moment. it paid any rate differential to the few customers whose PAG&E rate was higher than
what they would have paid on their existing service and is now in the process of preparing o
refund in excess of $67,000 in rates paid by the customers whom it actually served. The

Settlement contains other conditions, including reporting requirements that should provide the



Commission with further comfort that PAG&E will continue to cooperate with I&E and other
staff the ensure that the customer experience is as it should be.

Thi: Settlement appropriately makes no findings of fact or conclusions of law, and
contains m; finding or‘ admission of any violation of the Public Utility Code, the Commission’s
l.{egulalioﬁs, Orders or guidelines. Accordingly, the Settlement reflects that this matter was
resolved amicably and without any adjudication of the issues. Moreover, and beyond the terms
of the Scttlement, PAG&E commits to continue to work with Commission staff to improve’ its

aperations and also o assist in relating these experiences and the lessons learned, no matter how
painful, tc ensure that other suppliers do not suffer the same fate. The Settlement allows the
tnvestigatton to be completed without litigation, and the time and expense of a formal
proceeding.

WHEREFORE, PAG&E respectiully submits that the above-captioned Settlement is in

the public interest and should be approved and; therefore, request that the Commission approve

.-‘;uchégttlén'-_@_m without modification.
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100 North Tenth Street
P.O. Box 1778
Harrisburg, PA 17105-1778
E-mail: tsstewartghmslegal.com
Telephone: (717) 236-1300
Facsimile: (717) 236-4841
Counsel for U.S, Gas & Flectric, Inc.
. d/b/a Pennsylvania Gas & Electric
DATED: April 1,2014



CERTIFICATE OF SERVICE

I hereby certify that [ have this day served a true copy of the foregoing Secttlement
Agreement and Statements in Support, upon the person(s) listed and in the manner

indicated below:

Notification by First Class Mail:

Todd S. Stewart, Esq.
Hawke, McKeon & Sniscak, LLP

100 North Tenth Street
Harrisburg, PA 17101

gﬁ%/z__

Stephanie M. Wimer
Prosecutor
PA Attorney ID No. 207522

Pennsylvania Public Utility Commission
Bureau of Investigation and Enforcement

P.O. Box 3265
Harrisburg, PA 17105-3265

4V1:3¥338

| Ve
BNl He |- ¥dY b

Dated: April 1,2014

Sid

AY3IUNE S, A

d3A1303Y



