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ORDER

BY THE COMMISSION:


Before the Commission is an application for experimental service filed by Yellow Cab Company of Pittsburgh, Inc., t/a Yellow X (Yellow Cab).  Yellow Cab currently holds authority from the Commission to provide call or demand service in Allegheny County.  Yellow Cab seeks to amend its current operating authority to include experimental service for the transportation of persons originating or terminating within Allegheny County, excluding trips originating from the Pittsburgh International Airport.

The application was filed on March 13, 2014 and published in the Pennsylvania Bulletin on March 29, 2014.  Protests were due to be filed by April 14, 2014.  No protests were filed.  Therefore, we will consider this application under our procedures established at 52 Pa. Code § 3.381(c)(1)(iii)(A).

Background

Commission regulations delineate various types of motor common carrier passenger service, which include scheduled route service, call or demand service, group and party service, limousine service, airport transfer service, and paratransit service.  52 Pa. Code §§ 29.301-29.356.  Each of those types of passenger service has unique characteristics that define the particular transportation mode.  However, not all types of common carrier transportation fit squarely within these specified categories, as we recognized when we promulgated these regulations.  Therefore, in order to accommodate a proposed transportation methodology not encompassed within the stated categories, the Commission regulations also provide for “experimental service”.  The Commission’s regulations governing experimental service provide:
§ 29.352. Experimental service.

In order to advance and promote the public necessity, safety and convenience, the Commission may, upon application, grant a new certificate or an amendment to an existing certificate in order to allow to be provided a new, innovative or experimental type or class of common carrier service. An application for a certificate or amendment shall state that it is an application for an experimental service. Holders of experimental certificates shall abide by this chapter except those which the Commission shall explicitly state do not apply. Holders of experimental certificates shall abide by an additional regulations or requirements, including informational and reporting requirements, which the Commission shall stipulate upon granting the certificate. A certificate for experimental service shall be valid only until the service is abandoned, until 2 years have elapsed from the time the certificate was approved or until the Commission enacts amendments to this chapter pertaining to the new class of service represented by the experimental service, whichever event occurs first.
Yellow Cab’s Application

1.
In General
In Yellow Cab’s application, it proposes a new experimental service called “Transportation Network Service.”  The service will be limited to transporting passengers by motor vehicle, originating or terminating within Allegheny County, excluding trips originating from the Pittsburgh International Airport.  Yellow Cab will limit the fleet of experimental vehicles to 150 in service at any one time.  Yellow Cab alleges that due to technological advancements with the use of smart phones, tablets, and the internet, with the concomitant development of “Apps,” software and internet platforms, transportation services may now be scheduled via these devices.  Yellow Cab states that its proposal would allow for a new class of service so that modern technology can be put to use in serving the transportation customer.

The new service would be provided by a “Transportation Network Company (TNC),” which is defined as a company which uses an online enabled platform to connect passengers with qualified drivers.  The service would utilize the latest electronic and social media forums of communication, including Apps and internet platform reservation services.  The primary vehicles used in the service will be owned by the operators/drivers and leased to Yellow Cab for specific periods of high transportation demand.  The service would better meet the needs of the marketplace, which expands and contracts on a daily basis.

2.
Drivers


Yellow Cab proposes that it will seek qualified operators/drivers for peak service times.  It will execute short-term leases with the operators/drivers whereby the operators/drivers will lease their privately-owned vehicles to Yellow Cab for the duration of the lease.
  Yellow Cab will be legally and technically responsible for their operation.  A copy of the lease will be carried by the operators/drivers in their vehicles while in service.  The vehicles shall be marked with a PUC number and a standard trade dress via magnetic stickers.  52 Pa. Code § 29.71.  The markings will be unique to allow identification of the vehicles in experimental service.

Operators/drivers will pay a fee to Yellow Cab.  The service will be provided via a tablet or iPad device that will be supplied by Yellow Cab.  Operators/drivers will be able to accept trips via internet dispatch or the App.  There shall be no street hail.

Yellow Cab will ensure all operators/drivers adhere to the written lease agreement.  Yellow Cab will ensure that all operators/drivers comply with applicable Commission driver regulations at 52 Pa. Code §§ 29.501-29.509.  Additionally, Yellow Cab will require all operators/drivers attend its driver training classes.  Yellow Cab will maintain control of the service and, as the certificated carrier, will have primary responsibility to deal with the Commission for any issues arising from the service.


3.
Tariff


Yellow Cab will provide a tariff to the Commission.  Rates will be based on time and distance or a flat fee.  Distance and time will be computed by a GPS program.  There will be no meter in the vehicle.  The tariff will use a capped premium pricing model which will not be completely variable or subject to unconstrained surge pricing.

Passengers will be advised of the charge prior to hiring the vehicle.  Payment of the fare will be made through credit card swipe technology, as provided to the 
operators/drivers on the tablet/iPad supplied by Yellow Cab.  A cash payment option is also available.  Upon booking a trip, the passenger will receive confirmation via email on the App, along with a photograph of the operator/driver and a vehicle description.  The service will be exclusive to the passenger requesting the transportation.

4.
Vehicles


The experimental service will be provided in vehicles with seating capacities of eight passengers or less, including the driver.  Vehicles will comply with Commission requirements at 52 Pa. Code §§ 29.401-407 and will not be any older than eight (8) model years, as computed at 52 Pa. Code § 29.314(d).  Vehicles will have less than 100,000 miles on the odometer.  Yellow Cab will also inspect vehicles to ensure that they are clean and mechanically sound.  Yellow Cab will limit the fleet of experimental vehicles to 150 in service at any one time.

5.
Insurance


Yellow Cab will insure each vehicle.  Insurance coverage limits shall comply with Commission regulations.  52 Pa. Code § 32.11.  Yellow Cab will provide the operators/drivers with an insurance identification card.  Yellow Cab currently self-insures its operations.  52 Pa. Code § 32.15.  Further, consistent with the lease agreement, Yellow Cab’s insurance will attach to the service from the time an operator/driver logs onto the system as available to provide service, until that driver logs off or until the last passenger is discharged, whichever is later.

6.
Supporting Documentation

In support of its application, Yellow Cab has submitted supporting financial data evidencing its ability to provide the service.  As for need, Yellow Cab has submitted verified statements supporting the proposed service.  The verified statements evidence a potential need for the service throughout the requested service territory.
Discussion


1.
In General

Yellow Cab’s proposed experimental service involves the transportation of persons between points in Pennsylvania for compensation.  As such, the experimental service constitutes common carrier service under the Public Utility Code and is subject to our jurisdiction.  66 Pa. C.S. §§ 102, 1102.  That the proposed experimental service incorporates innovative technology does not change the fundamental character of the service, transportation for compensation.  Therefore, the proposed experimental service will need to satisfy the Commission’s requirements outlined in 52 Pa. Code § 41.14 as well as other applicable safety and insurance requirements.


2.
Need/fitness
The proposed experimental service can be seen as an extension of existing motor carrier passenger transportation services, namely limousine and call or demand.  However, we believe that sufficient differences exist to distinguish these existing motor carrier passenger transportation services from the proposed experimental service; the main distinguishing feature here is that Yellow Cab proposes to use an App-based technology to arrange the motor carrier passenger transportation service so as to allow for a wider ranging, faster and more user friendly scheduling of transportation services.
We are cognizant that in this era of rapid development of technological advances, the traditional regulatory framework may not fit neatly the potential transportation changes effected by those developments.  Upon review, we agree that the service proposed by Yellow Cab is the type of new, innovative or experimental transportation service that qualifies as an experimental service under Section 29.352 of our regulations.  66 Pa. Code § 29.352.  Moreover, it is incumbent upon the Commission to ensure that the regulatory structure is not a barrier to desirable changes in the transportation industry advanced by changes in technology.  Upon review of the proposed service and the documents submitted, we find that Yellow Cab has provided sufficient evidence to establish a public demand or need for the experimental service.  Additionally, as a certificated carrier, Yellow Cab is presumed fit to provide the service, possessing the technical and financial ability to provide the service and to operate legally and safely.


3.
Safety.
In regulating motor carrier passenger transportation service, the Commission has a fundamental duty to ensure driver integrity and vehicle safety for the service provided by each carrier.  Regardless of the technology used on the carrier’s business plan and means of operation, public safety remains fundamental to our regulatory oversight.
Our driver safety requirements at 52 Pa. Code §§ 29.501-08 provide, inter alia, that drivers hold a current, valid license and must be at least 21 years of age, that a carrier obtain a driver history record and a criminal history record for each driver, and prohibit the use of alcohol or controlled substances.  Our vehicle safety requirements at 52 Pa. Code §§ 29.401-407 include, inter alia, equipment standards, compliance with PennDOT vehicle inspection requirements, and Commission inspection requirements and procedures.  We find that Yellow Cab’s application complies with all of these requirements.
Additionally, none of Yellow Cab’s vehicles used for this experimental service may be operated with more than 100,000 miles on the odometer, as stated in the amended application.  Also, Yellow Cab has committed to provide adequate training to its drivers, including formal driver education instruction.  We find that these further provisions are reasonable and appropriate.  Yellow Cab shall submit a detailed description of its training program to the Commission prior to initiating service.
4.
Insurance.

As for insurance requirements, we stress that it is Yellow Cab, as the regulated utility, that must have acceptable evidence of insurance on file with the Commission.  Love-Diggs v. Tirath, 911 A.2d 539 (Pa. Super 2006), Metro Transportation Co., et al. v. Pa. Public Utility Commission, et al., 912 F.2d 672 (3rd Cir., 1990).  Minimum required insurance under our regulations at 52 Pa. Code §32.11 must be provided.  Accordingly, Yellow Cab may not operate unless evidence of insurance is provided to the Commission in compliance with Section 32.11 of our regulations.  52 Pa. Code § 32.11.

Given Yellow Cab’s status as a self-insurer and the expansion of its authority, we will require an updated self-insurance certificate from the Pennsylvania Department of Transportation to ensure that proper coverage is available.  Under the terms of the lease agreement between Yellow Cab and the lessor/operator, insurance will be maintained by the operator for periods when the vehicle is not operated in certificated service.
Also, in order to avoid any confusion regarding the status of a driver’s personal insurance coverage, we will require Yellow Cab to have all drivers notify their insurer, in writing, of their intent to operate as a lease driver.  The notification shall confirm that insurance coverage will be maintained under the driver’s personal insurance policy for all times when the vehicle is not engaged on behalf of Yellow Cab (from the moment the App is opened by a driver until the passenger is discharged or the App is closed, whichever is later.)  Yellow Cab is required to maintain a copy of this notification for each driver during that driver’s affiliation with Yellow Cab and for a period of three (3) years following termination of a driver’s service.  Additionally, Yellow Cab must notify drivers/operators, in writing, whether it is providing comprehensive and collision 
coverage during service.  Yellow Cab must maintain copy of each notification for a 
period of three (3) years following termination of a driver’s service.  Finally, Yellow Cab must provide insurance coverage from the moment the App is opened by a driver until the passenger is discharged or the App is closed, whichever is later.
5.
Tariff.
We find that Yellow Cab’s proposal regarding its tariff includes sufficient safeguards to protect the public interest.  The tariff structure proposed by Yellow Cab is an adjustable pricing method based on time and distance or a flat fee charge.  Yellow Cab also proposes that the tariff will use a capped premium pricing model (not a luxury service) which will not be completely variable or subject to unconstrained surge pricing.  We find this proposal acceptable.
6.
Record Keeping.
Because the service to be provided is experimental in nature, it is incumbent upon the Commission to monitor the operation of this new service to determine whether any problem areas exist and, ultimately, whether the experimental service can be made permanent.  Therefore, the Commission will require Yellow Cab to maintain records for service containing the following information:  the transportation date and time; the vehicle identification number providing the transportation; the identity and license number of the driver; the charge for the transportation; and the origination and destination of the transportation.  The information may be retained in electronic format and must be maintained for three (3) years following the transportation date.  All records are subject to Commission inspection.

7.
Other Considerations.

We note that the proposal does require a certain amount of latitude regarding interpretation of the Commission’s leasing regulations and our interpretation of issues surrounding this provision.    Here we are approving an application to provide service where the driver/operator is the vehicle owner.  While we have historically frowned upon this structure to prevent abuses and to ensure accountability, we believe that in this instance, there is merit to the relaxation of the leasing prohibition.  As our guiding principle, we want to ensure that the provision of service is done in a safe manner with appropriate insurance coverage.  We believe that this goal can be achieved under the plan proposed.  Additionally, we believe that the proposal will also serve our goal of ensuring the availability of service.  In fact, the proposal is geared to address the issue of peak demand times for ground transportation services, a demand which currently exceeds available supply.


We will revisit the status of this experimental service regularly to determine its viability.  Toward this end, we instruct Yellow Cab to provide our staff with the following information on a quarterly basis for the experimental service:  (1) Number of trips per month; (2) Number and severity of accidents per month, including the damages involved and whether an accident involved bodily injury; (3) Number and type of customer complaints per month; (4) Number of Driver traffic citations per month.

8.
Experimental Service/TNC’s
We limit our decision today to the application before us.  To be clear, while we understand that different TNC firms may have different business models, it remains essential that an applicant for experimental service must provide adequate documentation and protocols to ensure driver integrity, vehicle safety, and proper insurance coverage for the citizens of Pennsylvania.  In addition, due to the unique nature of the service, a TNC must provide the Commission with a plan to ensure that its drivers are properly trained.
As we previously stated, our goal is to ensure technological advances inure to the benefit of Pennsylvanians.  However, we must be vigilant to ensure that these changes have the intended results and promote the public interest.


Based on the foregoing, we find that it appropriate to grant Yellow Cab’s application for experimental service.  The service is subject to the terms and conditions as specified in this order.  THEREFORE,
IT IS ORDERED:

1.
That the application be and is hereby approved, as amended, granting the following right:


To transport as a common carrier, by motor vehicle, persons in experimental service, originating or terminating within Allegheny County, Pennsylvania, excluding trips originating from the Pittsburgh International Airport.

The transportation is subject to the terms and conditions set forth herein.

2.
That the applicant shall not engage in any transportation authorized by this order until the applicant has received a Certificate of Public Convenience from the Commission.

3.
That a Certificate of Public Convenience shall not be issued until the following are submitted and approved by the Commission:
a.
An updated acceptable self-insurance certificate from the Pennsylvania Department of Transportation.
b.
An acceptable tariff establishing just and reasonable rates. Instructions for filing of a tariff can be found at:

www.puc.pa.gov/general/onlineforms/pdf/Initial_Tariff_Instructions.pdf
c.
A detailed description of Yellow Cab’s driver training program.
4.
That the authority granted herein, to the extent that it duplicates authority now held by or subsequently granted to the applicant shall not be construed as conferring more than one operating right.

5.
That upon compliance with the requirements hereinbefore set forth, a certificate shall issue evidencing the Commission's approval of the right to operate as above determined.

6.
That in the event said applicant has not, on or before sixty (60) days from the date of entry of this order, complied with the requirements hereinbefore set forth, the application shall be dismissed without further proceedings in accordance with Commission regulations.

7.
This certificate will be valid until abandoned, until two (2) years from the date of issuance, or until the Commission enacts regulations governing the new class of service, whichever occurs first.
8.
The Commission may suspend the right to operate in experimental service if the service is provided in violation of the terms of this Order or our regulations.  Additionally, we will continually review the service to ensure that it is necessary or proper for the service, accommodation, convenience or safety of the public.
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BY THE COMMISSION

Rosemary Chiavetta

Secretary

(SEAL)

ORDER ADOPTED:  May 22, 2014
ORDER ENTERED:  May 22, 2014
� An amended application was filed on April 21, 2014 addressing some technical issues but did not materially expand the original application.  Therefore, publication of the amended application was not required. 


� Commission regulations governing operation of leased equipment are found at 52 Pa. Code § 29.101.  Those provisions provide, inter alia, that vehicles used in certificated service must be owned or leased by the certificate holder and shall be under the direct control and supervision of the certificate holder.


� That provision requires a minimum of $35,000 coverage for bodily injury, death, or property damage.
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