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OPINION AND ORDER
BY THE COMMISSION:

I.
Introduction and Background


On April 18, 2014, PPL Electric Utilities Corporation (PPL) filed its Petition of PPL Electric Utilities Corporation For Reconsideration and Clarification (Petition) of the Commission Order entered April 3, 2014 at Docket No. R-2012-2290597 (April Order).  On April 23, 2014, the Commission granted the Petition pending further review and consideration of its merits.  On April 28, 2014 the Office of Consumer Advocate (OCA), Bureau of Investigation and Enforcement (I&E), and the PPL Industrial Customer Alliance (PPLICA) filed timely Answers to the Petition.


In the April Order, the Commission unanimously approved, with modification, PPL’s proposed Storm Damage Expense Rider (SDER).  The April Order contained an extensive background and history of the need for an alternative storm damage recovery mechanism for PPL and explained the development of the SDER.  The Commission incorporates that discussion by reference and will not reiterate it here. 

The Petition requests that the Commission reconsider and clarify certain portions of the April Order.  While the Petition supports Commission approval of the SDER in general, it also notes that the Commission did not approve the SDER as filed.  In essence, the Petition argues that, as modified, the SDER surcharge is not as large as PPL would have preferred.  The Petition requests that the Commission reconsider and modify the April Order to remedy this perceived shortfall.

The OCA, I&E, and PPLICA are unanimous in urging the Commission to deny the Petition.  The Parties advance differing opinions on why PPL’s arguments do not justify reconsideration of the modifications contained in the April Order.  Nevertheless, all agree that the Commission should deny the Petition because it fails to meet the Duick Standard, discussed below.    

II.
Legal Standard For Petitions For Clarification, Reconsideration, Or Amendment Of A Final Commission Order. 

As we explained at length at page 21 of the April Order regarding the PPL rate request, and reiterate here, petitioner PPL has the burden of proof to establish the justness and reasonableness of every component of its rate request.  The burden is an affirmative one and it remains with PPL throughout the course of the rate proceeding.  Not only is PPL the moving party in this instance, but the instant Petition is a continuation of the rate proceeding below.  Thus, the burden regarding the PPL Petition resides with PPL.  Berner v. Pa. PUC, 382 Pa. 622, 631, 116 A.2d 738, 744 (1955).

Similarly, as discussed at page 22 of the April Order, any issue not specifically addressed was duly considered and denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).

The Petition ultimately seeks amendment and clarification of portions of a Commission Order pursuant to Section 703(g) of the Public Utility Code, 66 Pa. C.S. 

§ 703(g), and Section 5.572 of our Regulations, 52 Pa. Code § 5.572.  The standards for granting such a petition were set forth in Duick v.Pennsylvania Gas and Water Co.,

56 Pa. PUC 553 (1982)(Duick).  A petition seeking relief under the Duick standard may properly raise any matter designed to convince the Commission that it should exercise its discretion under 66 Pa. C.S. §§ 101, et seq., to rescind or amend a prior order in whole or in part.  However, the Duick standard does not permit a petitioner to raise questions considered and decided below such that the petitioner obtains a second opportunity to argue properly settled matters.  Indeed, the Pennsylvania Supreme Court has noted that petitions that request modification or rescission of a final agency order may only be granted judiciously and under appropriate circumstances because such an action results in the disturbance of final agency orders. City of Pittsburgh v. Pennsylvania Department of Transportation, 490 Pa. 264, 416 A.2d 461 (1980).

Petitions for reconsideration or amendment must show “new and novel arguments, not previously heard, or considerations which appear to have been overlooked or not addressed by the Commission.”  Duick at 559.  The last portion of this phase contains the operative language of the Duick standard – “by the Commission.”  The Duick standard focuses on deliberations of the Commission -- not the arguments of parties.

III.
Discussion 


We point out that our April Order did not determine that “the SDER is an automatic adjustment mechanism that complies with the requirements of Section 1307 of the Pennsylvania Public Utility Code, 66 Pa. C.S. § 1307.  Petition at 4 ¶ 5.  Rather, the April Order rejects the SDER as filed.  April Order at 21.  The April Order finds “that the SDER, as modified, complies with the requirements of 66 Pa. C.S. § 1307 and the just and reasonable mandate of 66 Pa. C.S. § 1301.”  April Order at 31 (emphasis added).  The approval of the SDER in the April Order is conditional; the conditions imposed by the Commission are integral to public interest considerations of our approval of the SDER under Section 1301 of the Public Utility Code. 

The Petition seeks reconsideration or clarification on four primary conditions of our approval, claiming that the Commission committed error when it:

1)
relied on the 3% limitation of 66 Pa. C.S. Section 1308(d) for guidance on an appropriate limit on the size of a surcharge established under 66 Pa. C.S. Section 1307  ( Petition at 6);
2) 
limited the 3% cap on the SDER to distribution revenue and did not include transmission and generation costs within that 3% (Petition at 9);
3) 
did not permit the 3% SDER surcharge to apply against other surcharges presently on ratepayer bills (Petition at 11); 

4)
directed that the SDER be reset to $0 in each base rate case (Petition at 14).
All these contentions concern conditions imposed by the Commission in its April Order.  We will address each argument in turn.


There can be no serious dispute over whether the SDER is listed among the specific automatic adjustment mechanisms set forth in Section 1307; it is not.  Because it is not an express statutory surcharge, we determined in the April Order that the SDER is a non-statutory surcharge.  The April Order discusses the considerations we apply to 
non-statutory surcharges at length.  Utilities are not entitled to non-statutory surcharge expense recovery under Section 1307 as a matter of right.  Rather, the Commission may approve such surcharges at its discretion and with such conditions as it deems appropriate to serve the public interest.  Therefore, we disregard comparisons to statutory cost recovery under Section 1307 because those comparisons are misplaced.

A.
The 3% Limitation On The SDER

i.
Consideration Of A Cap On The SDER


The Petition initially argues that the Parties did not raise and debate the merits of a cap on the SDER.  Petition at 6 ¶ 11.  This is error since the Petition itself points out that PPL presented argument on why the Commission should not set a cap on the SDER.  Quoting from the Petition:

In its Comments, PPL electric explained why a cap on the SDER would not be appropriate.  The only party to this proceeding that commented on the SDER cap recovery issues was PPLICA, which arbitrarily suggested a 1% cap on the SDER.

Petition at 6, fn. 1.  The Petition provides that the issue of a cap on the SDER is neither new nor novel.  The OCA and I&E are correct to point out that the Commission raised the issue of a cap in its November 15, 2014 Order in the instant docket.  OCA Answer at 3; I&E Answer at 9, 10.  Question No. 6 of Appendix A to the November 15 Order provides:

Should there be a cap on the amount of costs recoverable under a storm rider or reserve account in order to ensure rates are “just and reasonable?”  If so, what should the amount of the cap be?  
Pa. PUC v. PPL Electric Utilities Corporation, Opinion and Order at Appendix A, Question No. 6 (November 15, 2014).


It is clear that the Commission deliberately considered whether it should cap the SDER and what that cap might be.  The Parties addressed the issue and PPL exercised its opportunity to respond by arguing that a cap on the SDER would not be appropriate.  That PPL continues to believe that a cap is unwarranted is irrelevant for purposes of our evaluation of a petition for reconsideration.  Based on these considerations this aspect of the Petition fails the Duick standard.
ii.
The Basis Of The Cap On The SDER

The Petition also seeks reconsideration based on the 3% distribution revenue limitation imposed on the SDER.  The Petition argues that Commission erred when it applied the 3% limitation contained in 66 Pa. C.S. § 1308(d) to cap a surcharge established pursuant to 66 Pa. C.S. § 1307.  This is an erroneous conclusion regarding the April Order; the premise of the argument is in error.   

The argument that the April Order is in error because Section 1308 does not expressly authorize the Commission to apply the 3% threshold of Section 1308 to cap recovery on a Section 1307 surcharge misreads the April Order.  To clarify, the April Order noted that the statutory mandate of Section 1308 suggests that increases in excess of 3% via a Section 1307 surcharge for expenses ordinarily accounted for in base rates may be beyond the intended scope of Section 1307.  


Precedent shapes the contours of our authority to approve non-statutory surcharges under Section 1307.  Popowsky v. Pa. PUC, 13 A.3d 583 (Pa. Cmwlth. Ct. 2011) (Newtown).  We believe it prudent to harmonize cost recovery sections of the Public Utility Code to the extent practicable.  This is particularly the case here, as in Newtown, where a utility seeks to migrate a traditional base-rate expense recovered under Section 1308 to a non-statutory surcharge recovered under Section 1307.  In these instances, we believe that using the balancing of ratepayer and shareholder interests established by the General Assembly in Section 1308 to guide our balancing of the same interests under Section 1307 to be within our discretion and in the public interest.   


Regarding the public interest requirements of the Public Utility Code, we note that our April Order was clear that the conditions imposed on our approval of the SDER relate to whether the SDER is a just and reasonable rate under the Public Utility Code.  The April Order provides:

Balancing potential benefits that may accrue from the SDER against any potential negative effects we find that the implementation of a SDER is in the public interest and that the SDER, as modified, complies with the requirements of 66 Pa. C.S. Section 1307 and the just and reasonable mandate of 66 Pa. C.S. Section 1301.
April Order at 30-31.  Section 1301, Rates to be just and reasonable, provides in pertinent part:

Every rate made, demanded, or received by any public utility… shall be just and reasonable, and in conformity with regulations or orders of the commission.
66 Pa.C.S. § 1301.  We were clear that the SDER, as filed, did not represent a just and reasonable rate.
  The conditions we imposed in the April Order reflect our duty under Section 1301.  The Pennsylvania Supreme Court has determined that, under Section 1301, we have a duty to set just and reasonable rates, reflecting a balance of consumer and investor interests.  Applying our discretion to achieve an appropriate balance in the public interest is the sine qua non of our authority under the Public Utility Code.  Popowsky v. Pa. Puc (appeal of Metro. Edison Co.), 542 Pa. 99, 107 (Pa. 1995).  In our opinion, our exercise of discretion to limit the SDER to 3% of distribution revenues reflects an appropriate balancing of consumer and investor interests. 


Indeed, the Petition points out that Commonwealth Court recently affirmed a Section 1307 surcharge with the same 3% condition under similar circumstances even when applied sua sponte by the Commission.  Petition at 8 ¶ 18 citing Newtown.  The Commonwealth Court referenced the 3% condition, in conjunction with a rate case $0 reset, to find that the Commission had not used the Newtown surcharge to dismantle the public protections of Section 1308 and use Section 1307 as a “universally available alternative to a base rate case.”  Newtown at 593.  It is error to claim that no case law supports a 3% cap on a Section 1307 surcharge.  Petition at 8 ¶ 19.  


We encourage the Parties to take the April Order for what it is – a limited approval of a discrete surcharge.  The April Order rules neither on all existing surcharges nor on all future adjustable rates.  We refrain from making it such by denying this aspect of the Petition. 
B.
The Exclusion Of Transmission And Generation Charges From Total Intrastate Operating Revenues 

The Petition argues that the Commission committed error by limiting PPL’s recovery of the SDER to 3% of distribution revenues.  The Petition argues that this is the case because “there is no basis in law to exclude transmission and generation revenues from the 3% cap.”  Petition at 11 ¶ 27.  The Petition also argues that “there is nothing in Section 1308(d) that excludes generation and transmission revenues from ‘total gross intrastate operating revenues.’”  Petition at 10 ¶ 25.  The Petition requests that the Commission clarify that the 3% cap applies to total intrastate operating revenues billed to customers including all distribution, transmission, and generation revenues.  Petition at 11 ¶ 28.


To clarify, in the context of approving an appropriate SDER surcharge the phrase “total gross intrastate operating revenues” means distribution revenues.  Regarding the Duick standard, our extended discussion of the matter in the April Order is evidence enough that the Commission considered the ramifications of its choice to limit the SDER in this manner.  

Under Section 1307, Commission authorization is limited to providing a just and reasonable return on rate base, determined upon an equitable or reasonable basis as shall provide a fair return on rate base.  66 Pa. C.S. § 1307(a).  Therefore, we cannot extend rate of return considerations to include transmission and generation revenues under either Section 1307 or 1308.  Indeed, I&E correctly points out that PPL excluded transmission and generation revenues from its base rate revenue request.  I&E Answer at 12.  Under our present regulatory regime of unbundled rates we decline to entertain the notion that rate of return considerations extend to transmission and generation revenues as such an approach could involve dramatic reductions in allowed returns which could threaten the stability our electric service markets.   

As was discussed above, approval of a non-statutory surcharge like the SDER is an exercise of Commission discretion.  The limits imposed on the SDER, including to which revenues it will apply, represents a careful balancing of interests between the utility and its ratepayers.  This balance achieves a reasonable substitute for PPL’s affiliate insurance coverage – no more.  I&E astutely notes that the Commission considered the ultimate SDER revenue effect in its determination.  I&E Answer at 15.  We did so under our rate setting authority to limit the SDER to serve as a substitute for insurance coverage.

As is clear from the April Order, we have no intention of approving an SDER that is unlimited, or one that is effectively unlimited because it is assessed against too large a 
revenue pool.  Should the Commonwealth experience cataclysmic weather beyond the scope of the SDER we expect that PPL will file for appropriate relief at that time.        
C.
Recovery Of The 3% Surcharge On Other Surcharges Presently On Ratepayer Bills

The Petition argues that the Commission committed additional error by excluding other surcharges from the revenue pool to which the 3% SDER surcharge applies.  The Petition argues that, rather, the Commission should have allowed PPL to apply the 3% surcharge against revenue generated by other surcharges, i.e., the SDER should be a surcharge on other surcharges.  The Petition asserts its point by drawing attention to the fact that the General Assembly allowed utilities to charge Act 11 DSIC surcharges in such a manner.  Petition at 11-12.  

As was discussed above, approval of a non-statutory surcharge like the SDER is an exercise of Commission discretion.  In addition, comparisons between non-statutory surcharges and statutory surcharges under Section 1307 or 66 Pa. C.S. § 1350 et seq. are of limited value.  The decision on which revenues the SDER will apply represents a careful balancing of interests between the utility and its ratepayers.  This balance achieves a reasonable substitute for PPL’s affiliate insurance coverage – no more.

By way of clarification, the April Order was clear that it examined the top-line revenue effect of the SDER, as modified, to determine whether the SDER was in the public interest.  April Order at 30.  I&E notes this aspect of the April Order and is correct in its observation.  I&E Answer at 14-16.  There, we determined that applying conditions similar to those imposed in Newtown generated sufficient revenue to allow the SDER to function as a reasonable substitute for the disallowed insurance coverage even under PPL’s worst-case scenario.
  That is, the monthly adjustment of the SDER could provide approximately $25.5 million in revenue.  The April Order effectively concludes that providing PPL with this level of expense recovery is entirely adequate to replace its disallowed insurance for reportable and extraordinary storm damage coverage.  As such, there is no need to extend the SDER to other portions of ratepayer bills.
D.
Resetting the SDER to $0 in each base rate case

The Petition argues that the Commission erred by determining that the SDER should be reset to $0 in each base rate proceeding.  The Petition opines that the SDER should not be reset in order to avoid regulatory lag.  The Petition argues by example to show that lag will occur because an SDER reset to $0 with January 1 effective rates will not adjust during the entire 12-month going-forward recovery period.  Petition at 15 ¶¶ 40-41.  

Regarding the Duick standard, the Petition argues that a rate case reset of the SDER was not raised by the Parties or the Commission.  Petition at 6 ¶ 12.   We point out that our November 15, 2014 Order posed the following question to the Parties:

SDER Rate filings: Should the Commission require review and approval of the annual rates before taking effect?  What precedents exist for review of similar expenses?  What service requirements, comment opportunity and reporting requirements should be required in such rate filings?  Should only actual or estimated expenses be included?

Pa. PUC v. PPL Electric Utilities Corporation, Opinion and Order at Appendix A, Question No. 8 (November 15, 2014).  We point out that the question expressly asks the Parties to discuss “[w]hat precedents exist for review of similar expenses?”  For purposes of the Duick standard, it is irrelevant whether the Parties disregarded or ignored the most recent Commonwealth Court precedent addressing similar expenses.  It is obvious from the April Order that the Commission did not ignore Newtown.  Rather, we discussed the case and its ramifications at length.  Therefore, this aspect of the Petition fails.

Nevertheless, while the Petition appears to grasp the mechanics of the SDER as modified by the Commission, it is in error regarding the adjustable feature of the SDER.  To clarify, we provide the following.  

It was clear from both the 2012 PPL base rate Order and the November 2013 Order that the Commission intended to alter PPL’s recovery of its storm damage insurance claim.  Regardless, through two different opportunities for comment, no Party provided the Commission with an alternative funding mechanism that satisfied our concerns as expressed in the nine questions posed to the Parties in the November 15, 2013 Order.  Because no party presented an acceptable proposal, the Commission reviewed the record and exercised its discretion to modify the PPL proposal to replace its disallowed storm damage insurance.  A key part of those modifications was the instruction that PPL would reset the SDER to $0 in each base rate proceeding.

The SDER is not a rapid make-whole provision or an expense recovery tool designed to sidestep traditional ratemaking procedures.  Rather, it is an amalgamation of existing rate setting tools designed to provide an alternative to replace PPL’s storm damage insurance.  Our April Order, and this Order, proceeded accordingly.


Currently, the SDER collects $14.7 million in base rates for reportable storm damage.  This amount is the functional equivalent of a liquid reserve fund that PPL is to use if it experiences reportable storm damage.  Should PPL experience reportable storm damage in excess of this amount, it is free to make interim changes to the SDER.  As we pointed out at page 26 of the April Order – “[i]nterim changes to the SDER will be permitted upon 30 days-notice as originally proposed, unless otherwise ordered by the Commission.”  Thus, PPL has the ability to adjust the SDER month-by-month to reflect reportable storm damage incurred, subject to the limitations imposed in the April Order.  

In a base rate proceeding, PPL will update the $14.7 million base rate component of the SDER to fold current collectable SDER expenses (appropriately accounting for deferrals and amortizations) into the base rate component of the SDER similar to traditional rate setting techniques.  It is accurate to state that if storm damage expenses are unknown at the time of the base rate filing those expenses are not included in the base rate component.  It is our intention that parties to future base rate proceedings will litigate the appropriate SDER base rate component.  With the approval of new base rates, there is no longer a need for an additional SDER surcharge – known and measurable storm damage expenses should be captured in base rates as is our traditional practice under Section 1308.  See Newtown. 


Going forward, if PPL experiences storm damage expenses above the levels established in the base rate proceeding, PPL may include those expenses in that portion of the SDER that is adjustable on a month-by-month basis, subject to the limits imposed in the April Order.  If the opposite occurs, whereby PPL experiences less storm damage expense than what it has collected in rates during the reconciliation period, PPL must credit (reconcile) that amount going forward as we explained in the April Order.
  
We acknowledge that the timing of the SDER mechanism will not be perfect for either PPL or its ratepayers.  When reportable storm damage expense occurs, the SDER will accelerate expense recovery from ratepayers significantly reducing regulatory lag in a manner previously unavailable to PPL.  When storm damage expense does not occur, ratepayers will receive credits, though somewhat delayed, in a manner previously unavailable to ratepayers.  We acknowledge that the timing of these collections and reimbursements will not be perfect.  Also, the approved SDER will impose additional accounting and recordkeeping requirements on PPL.  However, perfection is not the required standard, and additional tracking requirements are in the nature of reconcilable adjustable rates. 
IV.
Disposition 


Regarding reconsideration, we find that the merits of the Petition do not satisfy the Duick standard.  Specifically, the Petition raises no new or novel arguments that the Commission did not previously consider.  Accordingly, Petitioner has not provided any basis for the amendment of the April Order.  Accordingly, we deny this aspect of the Petition.  While we provide clarification on the points discussed above, we make no amendments or alterations to our April Order.  

THEREFORE,
IT IS ORDERED:
1.
That the Petition of PPL Electric Utilities Corporation For Reconsideration and Clarification filed on April 18, 2014 is hereby denied.
2.
That this proceeding be marked closed.
[image: image1.png]



BY THE COMMISSION

Rosemary Chiavetta

Secretary

(SEAL)

ORDER ADOPTED:  May 22, 2014
ORDER ENTERED:  May 22, 2014
� PPLICA raises a similar argument regarding the express requirements of Section 1307 whereby all Section 1307 rates must be just and reasonable.  PPLICA Answer at 3 ¶6.  We agree that under these circumstances it is appropriate to use Section 1308(d) as a measure of the range of what may constitute a just and reasonable rate under Section 1307. 


� Our consideration of the ramifications of this modification of the SDER was sufficient under Duick.
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