BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Application of Lyft, Inc., a corporation of the State of	:	A-2014-2415047
Delaware, for the right to begin to transport, by motor	: 
vehicle, persons in the experimental service of 		:
Transportation Network Company for passenger trips 	:
between points in Pennsylvania				: 
				


INTERIM ORDER DISMISSING LYFT, INC.’S MOTION FOR PARTIAL JUDGMENT ON THE PLEADINGS AS TO PROTEST OF MTR TRANSPORTATION CO., INC., T/D/B/A K-CAB CO.


Lyft, Inc. (Applicant) filed an application for motor common carrier of persons in experimental service between points throughout the Commonwealth of Pennsylvania:

This Application of Lyft, Inc. (“Lyft”) for an experimental service proposes to operate a peer-to-peer ride-sharing network using digital software to facilitate transactions between passengers and ridesharing operators using their own vehicles to provide transportation (known as a transportation network service) between points within the Commonwealth of Pennsylvania for the purpose of enhancing access to transportation alternatives, supplementing existing public transportation, reducing single occupancy vehicle trips, vehicle ownership and usage, and assisting the state in achieving reductions in greenhouse gas emissions.[footnoteRef:1] [1:  	Application at Attachment A, p. 1.
] 


	Commission regulations permit certification of transportation providers for “experimental” service in order to “allow . . . a new, innovative or experimental type or class of common carrier service.”[footnoteRef:2] [2:   	52 Pa.Code § 29.352.] 

	


Notice of the application was published in the Pennsylvania Bulletin on April 19, 2014.  The notice provided that the deadline for the filing of protests was May 5, 2014.[footnoteRef:3]  On May 2, 2014, MTR Transportation Co., Inc., t/d/b/a K-Cab Co. (Protestant) filed a protest to the application.[footnoteRef:4]  The Applicant filed a Motion For Partial Judgment on the Pleadings which seeks dismissal of the protest due to lack of standing.  Protestant filed its answer to the motion for partial judgment on the pleadings on June 13, 2014.   [3:   	44 Pa.B. 2493 (April 19, 2014).
]  [4:   	Numerous others filed protests as well.  The preliminary objections to the other protests will be resolved by separate order.
] 


DISCUSSION

Legal Standard

A motion for judgment on the pleadings may be granted if the applicable pleadings, depositions, answers to interrogatories and admissions, etc. demonstrate that there is no genuine issue of material fact in dispute and the moving party is entitled to judgment in its favor as a matter of law.[footnoteRef:5]  [5:   	52 Pa.Code § 5.102(d)(1).] 

	
Judgment on the pleadings should be granted only in a case where the moving party’s right to prevail is so clear that a trial would be a fruitless exercise.  Kenneth E. Nein v. UGI Utilities, Inc., Docket No. C-2012-2298099 (Final Order entered November 9, 2012) (citing Williams v. Lewis, 446 A. 2d 682 (Pa.Super. 1983)); Service Employees International Union, Local 69, AFL-CIO v. The Peoples Natural Gas Company, d//b/a Dominion Peoples, Docket No. C-20028539 (Order entered December 19, 2003).  Judgment on the pleadings should be entered only when the case is clear and free from doubt.  Id.  (citing Reuben v. O’Brien, 496 A. 2d 913 (Pa.Super. 1985)).		



The Protest
	
The Protestant holds several types of operating authority from the Commission generally in a service territory throughout Pennsylvania, including portions of Columbia, Montour, Luzerne and Northumberland Counties, which Protestant avers is in conflict with Applicant’s proposed service[footnoteRef:6] as a call or demand, paratransit service and common carrier.  The Protestant objects to the grant of experimental authority to the Applicant because, inter alia,  there is no established need for the service, approval of the application is not necessary or proper for the accommodation, service, necessity or safety of the public, Applicant is not fit to provide the proposed service, the entry of a new carrier conflicts with and will impair the Protestant’s operation, Transportation Network Company (TNC) does not possess a certificate of public convenience from the Commission and is the proper applicant, not Lyft, Inc.  Protestant also identifies several technical deficiencies in the application, including an improper identification of the Applicant, improper advertisement of the application, and that the application for statewide authority should be dismissed to the extent it conflicts with the Applicant’s application in Allegheny County.[footnoteRef:7] [6: 	MTR’S Answer To Motion For Partial Judgment On The Pleadings, p. 1; Protest Paragraph 3, Exhibit A. 
	]  [7:   	See A-2014-2415045.
] 


	The Applicant’s motion for partial judgment on the pleadings seeks dismissal of the protest because the Protestant fails to adduce sufficient facts to establish its standing to protest.  In its answer, the Protestant argues that there are sufficient facts set forth in its application to support its standing to protest the application.  Specifically, the service proposed by the Applicant is sufficiently similar to the service provided by the Protestant to create a conflict with the Protestant’s authority.  Protestant avers that like Protestant, Applicant will use passenger vehicles with drivers, and that Applicant’s drivers will be dispatched by the internet or an app, just as Protestant’s drivers are dispatched by telephone or radio.

	Generally, Commission precedent provides that a protestant must have some operating rights in actual or potential conflict with the authority sought by an applicant in order to have standing to protest an application.[footnoteRef:8]  The Applicant contends that the Protestant has not furnished evidence of an interest directly affected by the proceeding or otherwise in the public interest.  Specifically, Applicant asserts as Lyft is not proposing to offer call or demand, transportation of property, or paratransit service, the interests of Protestant are not directly or potentially affected by the application and the protest should be dismissed for lack of standing.  The primary difference in service cited by the Applicant is the method of hail and the exclusivity of the service.  [8:   	Application of Germantown Cab Company, PUC Docket No. A-2012-2295131 (Initial decision served August 23, 2012) (and the cases cited therein).
] 


	Standing to participate in proceedings before an administrative agency is primarily within the discretion of the agency.[footnoteRef:9]  “In simple terms, "standing to sue" is a legal concept assuring that the interest of the party who is suing is really and concretely at stake to a degree where he or she can properly bring an action before the court.”[footnoteRef:10]  Accordingly, we reject the notion that only carriers holding experimental authority which uses “App-based” technology are in a position to challenge the application.  By its very nature, the purpose of experimental authority is to provide the Commission with the flexibility to consider “innovative” transportation schemes that do not fit within the other types of service defined by the Commission’s regulations: [9:   	Pennsylvania National Gas Association v. T.W. Phillips Gas and Oil Co., 75 Pa. PUC 598, 603 (1991).  
]  [10:   	In re Milton Hershey School, 867 A.2d 674, 683 (Pa.Cmwlth. 2005), reversed on other grounds, 911 A.2d 1258 (Pa. 2006) (citing Baker v. Carr, 369 U.S. 186 (1962)).
] 


In order to advance and promote the public necessity, safety and convenience, the Commission may, upon application, grant a new certificate or an amendment to an existing certificate in order to allow to be provided a new, innovative or experimental type or class of common carrier service.  An application for a certificate or amendment shall state that it is an application for an experimental service.  Holders of experimental certificates shall abide by this chapter except those which the Commission shall explicitly state do not apply.  Holders of experimental certificates shall abide by any additional regulations or requirements, including informational and reporting requirements, which the Commission shall stipulate upon granting the certificate.  A certificate for experimental service shall be valid only until the service is abandoned, until 2 years have elapsed from the time the certificate was approved or until the Commission enacts amendments to this chapter pertaining to the new class of service represented by the experimental service, whichever event occurs first.[footnoteRef:11] [11:  	52 Pa.Code § 29.352.
] 


The regulation provides the Commission with the discretion to apply the regulatory requirements from any of the other classes of transportation authority and to also create additional requirements, depending on the details of the service proposed.[footnoteRef:12]  To adopt the narrow view of standing espoused by the Applicant would be so limiting, that virtually no carriers would be in a position to protest.  [12:  	52 Pa.Code §§ 29.351-29.352.] 

 
	The application provides that the vehicles which will be eligible to participate in the Applicant’s transportation program will include “street-legal coupes, sedans or light-duty vehicles, including without limitation, vans, minivans, sport utility vehicles (“SUVs”), hatchbacks, convertibles, and pickup trucks.”  The application does not explicitly state that there would be any particular restriction on the transportation, i.e. that it would be exclusive or non-exclusive, that the transportation would exclude trips to and from airports or that vans and minivans would only transport one person at a time.  Indeed, read as a whole, it appears that the Applicant would use the proposed service to meet nearly any sort of transportation need sought.  The Protestant holds authority which provides transportation services similar to that which may be provided by the Applicant, under the auspices of traditional call or demand or paratransit  authority.  

	In the instant case, Protestant has made sufficient averments in its protest to warrant a hearing or further proceedings in this matter.  Accordingly Applicant is not entitled to partial judgment in its favor as a matter of law.  Therefore, the application presents at least a potential conflict with the Protestant’s authority and the motion for partial judgment on the pleadings will be dismissed.

CONCLUSIONS OF LAW

The Commission has jurisdiction over the parties and the subject matter of this dispute.  66 Pa.C.S. § 701.

The Applicant failed to demonstrate that the Protestant did not adduce sufficient facts in its protest to assert standing to challenge the application.

The Applicant failed to demonstrate there is no issue of material fact, authorizing the Commission to dismiss the protest for lack of standing as a matter of law.  52 Pa.Code § 5.102(d)(2).

ORDER

THEREFORE,

IT IS ORDERED:

That the Motion for Partial Judgment on the Pleadings filed by Lyft, Inc., seeking a dismissal of the protest filed by MTR Transportation Co., Inc., t/d/b/a K-Cab Co. is denied.  

  
Date:  June 26, 2014											
							Mary D. Long
							Administrative Law Judge



												
							Jeffrey A. Watson
							Administrative Law Judge
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A-2014-2415047 – APPLICATION OF LYFT INC FOR MOTOR COMMON CARRIER OF PERSONS IN EXPERIMENTAL SERVICE FOR THE COMMONWEALTH OF PENNSYLVANIA


JAMES P DOUGHERTY ESQUIRE
BARBARA A DARKES ESQUIRE
ADEOLU A BAKARE ESQUIRE
MCNEES WALLACE & NURICK LLC
100 PINE STREET 
PO BOX 1166
HARRISBURG PA  17108-1166
717.237.5249
Representing Lyft, Inc.
Accepts E-service

BRYAN L HEULITT JR ESQUIRE
PHILADELPHIA PARKING AUTHORITY
701 MARKET STREET
SUITE 5400
PHILADELPHIA PA  19106
215.683.9748
Representing Philadelphia Parking Authority

MICHAEL S HENRY ESQUIRE
2336 SOUTH BROAD STREET
PHILADELPHIA PA  19145
215.218.9800
Representing Protestants:
Aceone Trans Co., AF Taxi, Inc., AG Cab, Inc., AGB Trans, Inc., Almar Taxi, Inc., 
ATS Cab, Inc., BAG Trans, Inc., BM Enterprises, Inc. t/a A.G. Taxi, BNA Cab Co., 
BNG Cab Co., BNJ Cab Co., Inc., Bond Taxi, Inc., BPS Trans, Inc., 
Bucks County Services, Inc., Dee Dee Cab Company, Double A Cab Co.,
Executive Transportation, Inc. t/a Luxury Sedan, FAD Trans, Inc., GA Cab, Inc.,
GD Cab, Inc., Germantown Cab Company, GN Trans, Inc., 
God Bless America Trans, Inc., Grace Trans, Inc., IA Trans, Inc.,
Jarnail Taxi, Inc., Jaydan, Inc., LAN Trans Co., Inc., LMB Taxi, Inc.,
MAF Trans, Inc., MDS Trans, Inc., MG Trans Co., Inc., Noble Cab, Inc.,
Odessa Taxi, Inc., RAV Trans, Inc., Ronald Cab, Inc. t/a Community Cab,
Rosemont Taxicab Co., Inc., S&S Taxi Cab, Inc., Saba Trans, Inc., SAJ Trans, Inc.,
Sawink, Inc. t/a County Cab, SF Taxi, Inc., Shawn Cab, Inc., Society Taxi, Inc.,
Steele Taxi, Inc., TGIF Trans, Inc., V&S Taxi, Inc., Valtrans, Inc.,
VB Trans, Inc., VSM Trans, Inc.
Accepts E-service



DAVID W DONLEY ESQUIRE
3361 STAFFORD STREET
PITTSBURGH PA  15204-1441
412.331.8998
Representing JB Taxi LLC t/a County Taxi Cab
Accepts E-service

SAMUEL R MARSHALL PRESIDENT
THE INSURANCE FEDERATION OF PENNSYLVANIA INC
1600 MARKET STREET SUITE 1720
PHILADELPHIA PA  19103
215.665.0500
Representing The Insurance Federation of Pennsylvania, Inc.

RAY F MIDDLEMAN ESQUIRE
PAUL S GUARNIERI ESQUIRE
MALONE MIDDLEMAN PC
WEXFORD PROFESSIONAL BUILDING III
11676 PERRY HIGHWAY SUITE 3100
WEXFORD PA  15090 
724.934.6888
Representing Pennsylvania Association for Justice
Accepts E-service

CARL W HOVENSTINE VICE PRESIDENT
PAULS CAB SERVICE INC
735 MARKET STREET
SUNBURY PA  17801
570.259.5661
Representing Paul’s Cab Service, Inc.

LLOYD R PERSUN ESQUIRE
PERSUN & HEIM PC
PO BOX 659
MECHANICSBURG PA  17055-0659
717.620.2440
Representing Billtown Cab Co., Inc. and
MTR Transportation Co., Inc., t/d/b/a K-Cab Co.
Accepts E-service

ERNEST DELBO
SHAMOKIN YELLOW CAB
212 W INDEPENDENCE STREET
SHAMOKIN PA  17872
570.648.5756
Representing Shamokin Yellow Cab, Inc.

ii

