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ORDER

BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission or PUC) is an application for Emergency Temporary Authority (ETA) to operate an experimental app-based transportation network service between points in Allegheny County, PA filed by Lyft, Inc. (Lyft).  Lyft filed the ETA application on July 16, 2014.  Lyft had previously filed an application for Permanent Authority (PA) to operate experimental service in Allegheny County on April 3, 2014.   The application for PA was published in the Pennsylvania Bulletin on April 19, 2014.  Various protests to that application were filed and the application is pending before the Commission’s Office of Administrative Law Judge (OALJ) for appropriate disposition.  This order will only address Lyft’s application for ETA to provide experimental service in Allegheny County.

Background
Experimental Service
Commission regulations delineate various types of motor common carrier passenger service, which include scheduled route service, call or demand service, group and party service, limousine service, airport transfer service, and paratransit service.  52 Pa. Code §§ 29.301-29.356.  Each of those types of passenger service has unique characteristics that define the particular transportation mode.  However, not all types of common carrier transportation fit squarely within these specified categories, as we recognized when we promulgated these regulations.  Therefore, in order to accommodate a proposed transportation methodology not encompassed within the stated categories, the Commission regulations also provide for “experimental service.”  The Commission’s regulations governing experimental service provide:
§ 29.352. Experimental service.

In order to advance and promote the public necessity, safety and convenience, the Commission may, upon application, grant a new certificate or an amendment to an existing certificate in order to allow to be provided a new, innovative or experimental type or class of common carrier service. An application for a certificate or amendment shall state that it is an application for an experimental service. Holders of experimental certificates shall abide by this chapter except those which the Commission shall explicitly state do not apply. Holders of experimental certificates shall abide by an additional regulations or requirements, including informational and reporting requirements, which the Commission shall stipulate upon granting the certificate. A certificate for experimental service shall be valid only until the service is abandoned, until 2 years have elapsed from the time the certificate was approved or until the Commission enacts amendments to this chapter pertaining to the new class of service represented by the experimental service, whichever event occurs first.
ETA
The Public Utility Code and the Commission’s regulations provide for the issuance of ETA under appropriate circumstances.  See 52 Pa. Code §§ 3.383-3.385.  ETA is limited duration operating authority to authorize the transportation of passengers to meet an emergency situation.  52 Pa. Code § 3.383(b)(1).  An ETA may normally be filed only when a corresponding application for permanent authority has been filed.  If the Commission grants an ETA, it will only be for an initial period not to exceed 60 days. 52 Pa. Code § 3.383(b)(4)(i).  The standards for evaluation of an application for ETA are set forth in 52 Pa. Code § 3.384(b) and provide as follows:  
(b) Standards for determination of need. 
(1) General. Grants of TA or ETA shall be made upon the establishment of an immediate need for the transportation of passengers or of household goods in use. Requests involving service to cities, counties, townships or other defined areas warrant approval when supported by evidence that there is a need for service to or from a representative number of points in each city, county, township or areas and that there is a reasonable certainty that the service will be used. 
(2) Immediate need. A grant of TA or ETA will be made when it is established that there is or soon will be an immediate transportation need. A showing of immediate need may involve passenger service to a new or relocated plant, an origin or destination not presently served by carriers, a discontinuance of existing service, failure of existing carriers to provide service or comparable situations which require new carrier service before an application for permanent authority can be filed and processed. An immediate need will not normally be found to exist when there are other carriers capable of rendering the service unless it is determined that there is a substantial benefit to be derived from the initiation of a competitive service. 
(3) Failure to provide equipment. TA or ETA may be granted when existing authorized carriers are unable or refuse to furnish equipment necessary to move passengers or household goods in use to meet an immediate transportation need. 
(4) General bases for disapproval. Applications for TA or ETA may be denied for the following reasons: 
(i) Failure to meet statutory standards and this title. 
(ii) Unfitness of the applicant. 
The PUC will now examine Lyft’s current application for ETA for proposed experimental service against this regulatory structure.   
Summary of Lyft’s ETA Application

In General


Lyft is a for-profit corporation registered with the Pennsylvania Department of State.  Lyft does not hold intrastate operating authority from the Commission.  By its applications for PA and ETA, Lyft requests authority to provide experimental service in Allegheny County.
Lyft’s product is a mobile application that provides a platform allowing passengers to connect to independent drivers.  Drivers use their personal, insured, non-commercially licensed vehicles for the purpose of providing transportation to these passengers.  Lyft does not own vehicles or employ drivers for the purposes of providing such transportation. 
Rates

Lyft proposes to offer service at no charge, but suggests an amount that passengers can donate to drivers.  The passenger is under no obligation to provide this donation, and the driver will make no attempts to persuade the passenger to remit this donation.  Upon completion of a trip, Lyft will transmit an electronic receipt to the passenger’s email address documenting the details of the trip.  Following approval of the ETA Application, Lyft proposes to charge a set fare.


Insurance


Lyft states that it will require drivers to provide proof of valid and current liability insurance on all vehicles used in offering ride-sharing services in at least the amounts specified in 75 Pa.C.S. §§ 1702 and 1711 (which sets forth Pennsylvania Department of Transportation’s (PennDOT) insurance requirements for drivers in Pennsylvania).  Lyft will submit to the Commission proof of adequate insurance evidencing policies and coverage that comply with and exceed the minimum standards required by the Commission at 52 Pa. Code §§ 32.11 and 41.21 (which set forth the insurance requirements for passenger carriers in Pennsylvania and provides that a certificate to operate will not be issued until an insurer provides a certificate of insurance to the Commission, i.e., a Form E).

Lyft summarizes its compliance with the insurance requirements in sections 32.11 and 41.21 of the Pa. Code, as follows:

a.  $1 million of liability coverage per incident. Lyft maintains liability insurance in the amount of $1 million to cover a driver’s liability for bodily injury, death or property damage, which exceeds the Commission’s minimum requirement of $35,000.  The terms and conditions for this policy provide that this coverage will apply from the time a driver accepts a trip request through the App until the completion of a trip.  This coverage additionally includes first party medical benefits in the amount of $25,000 and first party wage loss benefits in the amount of $10,000 for passengers and pedestrians.  This policy protects drivers and passengers using Lyft’s platform and third parties when injured through an accident caused by the driver using Lyft.  This policy is designed to apply even if the driver’s personal auto insurance coverage denies coverage entirely or covers only a portion of the driver’s liability.  This policy also includes uninsured/underinsured motorist coverage of $1 million per incident, which will apply if another motorist causes an accident with a driver’s vehicle and does not carry adequate insurance.  In the event of injury caused by an uninsured/underinsured motorist, this policy protects drivers and passengers using Lyft’s platform and third parties.
b.  $50,000/$100,000/$25,000 of contingent coverage between trips. If the driver’s personal policy declines coverage during the time that a driver using Lyft’s platform is available on the Lyft platform, but between trips with passengers (prior to being matched), Lyft has procured a policy that covers liability up to $50,000 per person for bodily injury, $100,000 per accident, and $25,000 for property damage.  
c.  Contingent comprehensive/collision coverage.  Finally, for drivers carrying comprehensive and/or collision coverage on their personal policies, Lyft offers contingent comprehensive and/or collision coverage up to $50,000 per occurrence with a $2,500 deductible.   

Driver Safety

           Lyft states that it will require drivers to meet standards that are consistent with and more stringent than the Commission’s requirements set forth in 52 Pa. Code §§ 29.502-29.507, as described more fully below:

a. 
Criminal Background Checks. Lyft conducts a national criminal background check with respect to each driver before the driver may access the App-based platform to receive requests for transportation from passengers.  A match on the national sex offender registry or a conviction that appears on a criminal background check within the past seven years for crimes of violence, sexual abuse, felony, robbery, or felony fraud, automatically and permanently disqualifies an individual from acting as a driver. 
b. Driving History Record. Lyft obtains a driving history record for each driver applicant and rejects applicants if, within the past three years, the record shows a major violation (including, but not limited to, attempting to evade the police, reckless driving, or driving on a suspended or revoked license), or more than three moving violations.  
c.  Drugs or Alcohol. Lyft maintains a zero-tolerance policy on the use of drugs or alcohol while the driver is available on the Lyft platform.  Notice of this zero-tolerance policy is on Lyft’s website along with procedures to report a complaint when passengers reasonably suspect a driver was under the influence of drugs or alcohol during the course of the ride.  Lyft will immediately suspend a driver upon receipt of a passenger complaint alleging a violation of the zero-tolerance policy, and such suspension will last the duration of Lyft’s investigation into the incident.
         Vehicle Safety

Lyft states that it will require drivers’ vehicles to meet safety standards as more fully described below:
a.  Inspections.  Lyft will require vehicles used in conjunction with the platform to pass annual safety inspections in compliance with Pennsylvania Department of Transportation Regulations and consistent with the Commission’s Vehicle Safety Regulations.  See  75 Pa.C.S. Chapter 47; 67 Pa. Code §§ 175.61-80; 52 Pa. Code §§ 29.402 and 29.405.  Lyft further acknowledges that vehicles used in conjunction with Lyft’s platform are subject to inspection by Commission enforcement officers.  Additionally, Lyft requires drivers’ vehicles to undergo and pass a 19-point safety inspection before the vehicle provides transportation network service that includes a check for cleanliness and addresses the following vehicle components: foot brakes, emergency brakes, steering mechanism, windshield, rear window and other glass, windshield wipers, headlights, tail lights, turn indicator lights, stop lights, front seat adjustment mechanism, doors (open, close lock), horn, speedometer, bumpers, muffler and exhaust system, conditions of tires, including tread depth, interior and exterior rear view mirrors, and safety belt for driver and passengers.  
b.  Vehicle Age and Type. Lyft requires drivers to use motor vehicles that have four doors and have a seating capacity of eight passengers or fewer.  Eligible vehicles include street-legal coupes, sedans, or light-duty vehicles including vans, minivans, sport utility vehicles, hatchbacks, convertibles, and pickup trucks.

c.  Other Vehicle Requirements. Drivers’ vehicles do not include meters. 

Immediate Need
Lyft alleges that there exists an immediate need for its experimental transportation network service because there are no other providers that currently offer this service in Allegheny County. 
  According to Lyft, unlike traditional motor carrier services, Lyft passengers use only software embodied in a mobile application to contact drivers, providing convenience and efficiency that is not present through the arduous street hail or telephone dispatch methods used by existing motor carriers.  As a result, Lyft argues that the Commission’s regulations mandate that an immediate need exists for Lyft’s service.  See 52 Pa. Code § 3.384(b)(2).  
In support of its ETA application, Lyft attached correspondence from City of Pittsburgh Mayor William Peduto, who has asked the Commission to encourage and permit innovative transportation network services, such as those offered by Lyft, as a means to meet the service needs unfulfilled by existing taxicab and limousine companies operating in the Pittsburgh area.  In addition, Mayor Peduto issued a statement on July 2, 2014, explaining that Pittsburgh, as well as Pennsylvania, should support businesses such as Lyft because they facilitate business growth and drive technological innovation and progress. 
Lyft alleges that significant public demand for its service exists, as indicated by the multiple daily requests for this service in Allegheny County.  Lyft attached 29 verified statements submitted by passengers to its application.  Of the 29 statements, 24 specifically state that existing taxi and/or public transportation services are unreliable.
Lyft alleges that it is not currently offering unauthorized transportation service in bad faith.  Further, Lyft argues that even if the Commission determines that Lyft has violated the Public Utility Code in any manner, the verified statements still demonstrate a need for service and/or inadequacy of existing services.  While Lyft maintains that it has not violated the Public Utility Code, it argues that the outcome of this question should not disturb the Commission’s consideration of the verified statements as evidence of an immediate need for the service.
Lyft argues that the entry of additional Transportation Network Companies (TNC) in the Pittsburgh area will not alleviate the immediate need for Lyft’s platform.  In recognition of the need for transportation network service, Lyft notes that the Commission conditionally approved a prior application for experimental transportation network service.  Yellow X.  Lyft argues that to the extent a certificate of public convenience is issued in Yellow X during the pendency of the instant ETA Application, an immediate need still exists for the Lyft platform due to the substantial benefit derived from the initiation of Lyft as a competitive service and the tremendous consumer demand for TNCs in general and specific customer-focused transportation network service offered by Lyft.  See 52 Pa. Code § 3.384(b)(2).
  In support of its application, Lyft cites our discussion in Yellow X as well the joint statement of PUC Commissioners Brown and Witmer.

Lyft cites its application for PA and the litigation involved in that application as delaying this proposed service.  Additionally, Lyft cites recent enforcement proceedings initiated by the Commission’s Bureau of Investigation and Enforcement (I&E) which have resulted in a cease and desist order being issued by OALJ against Lyft on July 1, 2014.  Lyft’s challenge to the legal basis for the cease and desist order and I&E’s response are presently under review by the Commission.  Lyft argues that the cease and desist order failed to properly weigh the substantial benefits provided by Lyft.  Lyft argues that the significant benefits offered by Lyft’s service merit granting the instant ETA application until Lyft’s Application for a PA may be fully considered by the Commission.  

Miscellaneous


Lyft alleges that it will maintain a website that provides a customer service telephone number or email address.  Lyft will also maintain records to demonstrate
 compliance with all of the requirements, standards and obligations described in this ETA Application.  Lyft is establishing a driver-training program to ensure that each driver safely operates his or her vehicle prior to being able to use Lyft’s platform to offer service.  Lyft understands that it is subject to an annual assessment based upon reported gross Pennsylvania intrastate revenues.  Lyft further understands that it has sole responsibility to address Commission-related passenger complaints and that a failure to adhere to the commitments made in this ETA Application may result in the Commission imposing sanctions, including civil penalties, suspension and revocation of the certificate of public convenience.  Finally, Lyft alleges that it is not currently engaged in unauthorized intrastate transportation for compensation between points in Pennsylvania nor is it acting as a broker of transportation.

Discussion


As discussed in greater detail below, the Commission grants Lyft’s ETA application.  Pursuant to our regulations, the Commission finds that an immediate need for Lyft’s service exists and that there is a substantial benefit to be derived from the initiation of a competitive service.  Moreover, the Commission finds that Lyft meets the various sub-standards within the fitness requirement.  First, Lyft will comply with the Commission’s existing regulations regarding driver integrity and vehicle safety for motor carriers.  Second, with a few additional requirements imposed by the Commission as described more fully below, Lyft will provide adequate insurance coverage for its service.  

Finally, the Commission has considered Lyft’s propensity to operate legally as part of assessing its overall fitness, and determined, that on balance, Lyft’s voluntary submission to the Commission’s jurisdiction in this ETA, coupled with its commitments to operate according to our standards, warrants a finding of overall fitness.  
Having met both the need and fitness requirements, the Commission will grant Lyft’s ETA.  

Although we are granting this ETA, nothing in this order prejudges the ongoing PA or the compliance proceedings before us.  Moreover, the Commission would like to emphasize that the service Lyft proposed is new and experimental and that TNC service generally is still under examination by the Commission.  Therefore, none of the findings or conclusions reached in this order should be seen as limiting our future deliberations on matters relating to TNCs as this new service, and our understanding of it, evolve.  The larger policy determinations for how TNC service shall be treated in Pennsylvania will be determined later, whether during Lyft’s PA proceeding or by the legislature.  

(a)
The Commission’s Jurisdiction

Pursuant to the Public Utility Code, the Commission regulates “common carriers,” which are those who undertake the transportation of passengers between points in the Commonwealth by motor vehicle for compensation.  See 66 Pa. C.S. §§ 102, 1102.  Similar to the experimental service proposed in Yellow X, Lyft’s proposed experimental service falls within this definition.  As such, the experimental service constitutes common carrier service under the Public Utility Code and is subject to our jurisdiction.  That the proposed experimental service incorporates innovative technology does not change the fundamental character of the service - transportation for compensation.  Under the proposal, Lyft will arrange the transportation between operator and passenger, determine the appropriate charge for the transportation, provide insurance coverage for the transportation, ensure the transportation is provided safely, and ensure that the transportation is provided satisfactorily to the consumer.  Under these circumstances, as in Yellow X, we believe that the proposed experimental service falls within the definition of common carriage and, therefore, is within the Commission’s jurisdiction.

The proposed experimental service can be seen as an extension of existing motor carrier passenger transportation services, namely limousine and call or demand.  However, we believe that sufficient differences exist to distinguish these existing motor carrier passenger transportation services from the proposed experimental service.  The first difference is that Lyft will not own vehicles that provide the service the way most traditional limousine and taxicab companies do.  Rather, Lyft’s drivers will use their personal vehicles to provide the service.  However, the main distinguishing feature here is that Lyft proposes to use App-based technology to arrange the motor carrier passenger transportation service, so as to allow for a wider ranging, faster and more user-friendly scheduling of transportation services.  

Realizing these differences, the Commission strives to ensure that its current regulatory structure is not a barrier to technological advances and desirable changes in the transportation industry.  In this era of rapid technological advances, the Commission is mindful that its traditional regulatory framework should be interpreted with reasonable flexibility to account for changes in technology and to accommodate a more competitive environment and its attendant public benefits.   However, in making room for these changes, the PUC must also keep in mind its statutory obligation to protect the safety of the traveling public.  As such, the PUC cannot compromise in requiring compliance with reasonable driver integrity, vehicle safety, and insurance requirements.  
(b)
Determination of Immediate Need

Pursuant to our regulations, the Commission will only grant an ETA if an “immediate need” is established for the transportation service.  52 Pa. Code § 3.384(b).  The regulations further state that an immediate need will not normally be found to exist when there are other carriers capable of rendering the service, unless it is determined that there is a substantial benefit to be derived from the initiation of a competitive service. 52 Pa. Code § 3.384(b)(2).  

Here, Lyft alleges that an immediate need exists.  In support of its allegation, Lyft argues that this ETA application involves experimental service and no other carriers are currently providing that service.  Lyft also argues that consumers will be deprived of a transportation option if ETA is not granted, an option for which there is a demand as evidenced by various supporting shipper statements and support from Pittsburgh’s Mayor William Peduto.  Lyft also cites to its pending application for PA and its frustration due to the time involved in prosecuting its application.  Finally, Lyft argues that a recently issued cease and desist order evidences a need for the service.

The Commission agrees that there is an immediate need for the experimental service proposed by Lyft.  The verified statements submitted by Lyft in support of its application indicated support from various passengers who utilized Lyft’s services in Allegheny County.   We do not rely on those statements as supportive of Lyft; rather, we base this finding on the statements of support submitted by Lyft, to the extent they evidence the inadequacy of existing transportation services in Allegheny County.  Moreover, we find that existing certificated carriers in Allegheny County are not presently providing the app-based service that Lyft proposes to provide. 
Additionally, we believe that there will be a substantial benefit to be derived from the initiation of a competitive service.  We agree and find that the introduction of this new App-based transportation service in Allegheny County will provide consumers with another competitive alternative to traditional call and demand service that can provide a wider ranging, faster and more user-friendly scheduling of transportation services.    Moreover, Lyft has committed to, and by this order we shall mandate, full compliance with our public safety regulations regarding driver integrity, vehicle safety and insurance.  Accordingly, as part of our determination of immediate need, we find that “there is a substantial benefit to be derived from the initiation of [Lyft’s] competitive service.”  52 Pa. Code § 3.384(a)(2).  

Finally, Commission staff contacted Yellow X, a carrier that may hold authority to provide the service sought by Lyft, in accordance with our regulations at 52 Pa. Code § 3.383(c)(4), and received no objection to the ETA application.  Under these circumstances, we find that an immediate need for the proposed service exists to support Lyft’s ETA application.

(c)
Fitness of Applicant

We must next consider whether Lyft has established fitness in the context of the ETA.  Specifically, Lyft must establish that it has the technical and financial ability
 to provide the proposed service safely and legally.

Driver/vehicle safety
In regulating motor carrier passenger transportation service, the Commission has a fundamental duty to ensure driver integrity and vehicle safety for the service provided by each carrier.  Regardless of the technology used, or the carrier’s business plan and means of operation, public safety remains fundamental to our regulatory oversight.  The Commission’s regulations set forth both driver safety standards and vehicle safety requirements.  The driver safety requirements, inter alia, require:  drivers to hold a current, valid license; must be at least 21 years of age; that carriers obtain a driver history record and a criminal history record for each driver; and that carriers prohibit the use of alcohol or controlled substances by their drivers (52 Pa. Code §§ 29.501-08).  The Commission’s vehicle safety requirements include equipment standards, compliance with PennDOT vehicle inspection requirements, and Commission inspection requirements and procedures (52 Pa. Code §§ 29.401-407).   
Lyft states in its ETA application that its service will comply with the Commission’s driver safety regulations and vehicle safety regulations.  In addition to requiring compliance with the above described driver integrity and vehicle safety regulations, the PUC will require Lyft to comply with a few additional requirements as a condition to operate.  

First, we will require that none of Lyft’s vehicles used for this experimental service, during the pendency of ETA, may be more than 8 years old or may be operated with more than 100,000 miles on the odometer.  See 52 Pa. Code § 29.314(d).  Because Lyft drivers are using their personal vehicles, instead of taxicab or a limousine that is in the care of a transportation company, we believe this age and mileage requirement appropriately protects public safety.  
The Commission is authorized to ensure compliance with these requirements through random or routine inspections.  In line with this, we will require that the vehicles Lyft utilizes must be properly marked in compliance with our regulations at 52 Pa. Code §§ 29.71-72.   These markings are critical for our enforcement staff to visually identify the vehicles used in public utility service.  In this regard, the use of placards, or other distinguishing markings, on the outside of the car are acceptable.

We also note that the Commission’s current regulations require that “vehicles be owned or leased by the certificate holder.”  52 Pa. Code § 29.101(a)(5).  However, under the experimental service proposed by Lyft, it will neither own nor lease the vehicles used in the service.  Although, historically, the Commission has disallowed this structure to prevent abuses and to ensure accountability, we believe that in this instance, there is sufficient reason to waive this regulatory requirement.  Notwithstanding Lyft’s lack of ownership or lease interest, Lyft is required to ensure that the vehicles operated in this service are in compliance with the Commission’s vehicle safety and insurance requirements, as explained above.  We believe that by waiving the vehicle ownership/lease requirement, the Commission is able to make room for a new and innovative service, while still ensuring the safety of the passengers using this service.

Insurance
The insurance requirements for passenger carriers are set forth at 52 Pa. Code § 32.11 and 41.21.  

§ 32.11. Passenger carrier insurance.

(a) A common carrier … of passengers may not engage in intrastate commerce and a certificate or permit will not be issued, or remain in force, … until there has been filed with and approved by the Commission a certificate of insurance by an insurer authorized to do business in this Commonwealth, to provide for the payment of valid accident claims against the insured for bodily injury to or the death of a person, or the loss of or damage to property of others resulting from the operation, maintenance or use of a motor vehicle in the insured authorized service. 
(b) The liability insurance maintained by a common or contract carrier of passengers on each motor vehicle capable of transporting fewer than 16 passengers shall be in an amount not less than $35,000 to cover liability for bodily injury, death or property damage incurred in an accident arising from authorized service. The $35,000 minimum coverage is split coverage in the amounts of $15,000 bodily injury per person, $30,000 bodily injury per accident and $5,000 property damage per accident. This coverage shall include first party medical benefits in the amount of $25,000 and first party wage loss benefits in the amount of $10,000 for passengers and pedestrians.

In its application Lyft states that it will comply with, and exceed, the minimum insurance standards required in these regulations.  However, it must be noted that the nature of service Lyft proposes makes the Commission’s duty to ensure carriers possess adequate insurance a bit more difficult than for the average motor carrier.  Unlike a traditional taxicab driver, Lyft’s drivers are driving their personal cars and are only “on the clock” when they decide to open the App, allowing them to accept ride requests.  Accordingly, it may be helpful to look at the time a Lyft driver is driving, and the corresponding insurance coverage, in the following stages:

· Stage 0 – Driver is driving for personal reasons and the App is closed.

· Stage 1- Driver opens the App and is soliciting rides.

· Stage 2 – Driver receives and accepts a ride request and travels to pick up the passenger.
· Stage 3 – Driver picks up the passenger, drives the passenger to the destination, and the passenger exits the car.

In its application, Lyft proposes to provide one level of insurance for Stage 1, and another level of insurance for Stages 2 and 3.  Specifically, for Stage 1, Lyft proposes to provide contingent coverage (meaning coverage will apply if the driver’s insurance declines coverage) of $50,000 per individual for bodily injury, with a total of $100,000 per accident, and $25,000 for property damage.
  For Stages 2 and 3, Lyft proposed to provide $1 million in liability coverage per incident that will cover bodily injury, death, or property damage, as well as $25,000 in first party medical benefits, and $10,000 in first
party wage loss benefits for passengers and pedestrians, as well as $1 million in uninsured/underinsured motorist coverage per incident.
Both levels of insurance proposed by Lyft during Stages 1 through 3 exceed the minimum requirements for motor carriers in 52 Pa. Code § 32.11 and 41.21.  As such, the Commission will accept Lyft’s proposed insurance levels during these periods as in compliance with our regulations, with several caveats.  First, as a condition of authority, Lyft’s insurance during Stages 1 through 3 must be the primary insurance coverage, regardless of any insurance coverage held by Lyft’s drivers.  In its application, Lyft states that the insurance it will provide during Stage 1 is “contingent,” meaning it will only apply if the driver’s insurance policy declines or pays zero.  However, because the driver is “on the clock” and working for Lyft during Stages 1 through 3, it is Lyft’s insurance (and not the driver’s insurance) that must be primary during all three of these stages.  

Second, with respect to Stage 0, the Commission accepts Lyft’s proposal to require its Operators to provide proof of valid and current liability insurance, consistent with 75 Pa. C.S. §§ 1702 and 1711, during this period.  However, in order to avoid any confusion regarding the status of a driver’s personal insurance coverage, we will require Lyft to direct all operators/drivers to notify their insurer, in writing, of their intent to operate in Lyft’s service.  Lyft is required to maintain a copy of this notification for each operator/driver during that driver’s affiliation with Lyft and for a period of three (3) years following termination of an operator’s/driver’s service.  Additionally, Lyft must notify drivers/operators, in writing, whether it is providing comprehensive and collision coverage during service.  Lyft must maintain copy of each notification for a period of three (3) years following termination of an operator’s/driver’s service.  

Third, consistent with section 32.11(a), Lyft may only operate if its insurance carrier provides acceptable evidence of insurance (a Form E Certificate of Insurance) to the Commission.  See Insurance Corporation of New York v. Antrom, 2008 Pa. Super. LEXIS 5616 (by filing the Form E certification, “the insurer certifies to the Commission that it is providing coverage in accordance with the law, notwithstanding any potentially contrary terms contained in an individual policy of insurance.”).   Moreover, we stress that it is Lyft, as the regulated utility, that must have acceptable evidence of insurance on file with the Commission.   Love-Diggs v. Tirath, 911 A.2d 539 (Pa. Super 2006), Metro Transportation Co., et al. v. Pa. Public Utility Commission, et al., 912 F.2d 672 (3rd Cir. 1990).  
Under these circumstances, we find that Lyft has preliminarily established its technical and financial fitness to provide service under ETA.

Propensity to operate legally

Notwithstanding Lyft’s technical and financial fitness, we must also consider its propensity to operate legally.  We are aware that I&E has initiated complaint proceedings against Lyft for alleged unauthorized service as a broker of motor carrier services.   As noted earlier herein, those proceedings have resulted in a cease and desist order being issued by OALJ against Lyft on July 1, 2014.  Lyft’s challenge to the legal basis for the cease and desist order and I&E’s response are presently under review by the Commission.  

The PUC must factor these ongoing proceedings into our assessment of Lyft’s propensity to operate legally.   We note that the mere fact of prior operation in violation of a court order of the Commission’s authority does not preclude a carrier from obtaining lawful authority in a subsequent proceeding before the Commission.  See Brinks, Inc. v. Pa. Public Utility Commission, 456 A.2d 1342 (Pa. 1983) (citations omitted).  
The Commission is also mindful that the ETA application is for experimental service, and as such, it is not entirely clear where, and if, the service fits within Commission’s current regulatory construct.  Absent a final Commission adjudication, there is uncertainty as to whether the business model of any TNC, including Lyft, falls squarely within the definition of “broker” under Section 2501 or “common carrier” under Section 102, or neither.  The fact that at least one bill has been proposed in the Pennsylvania Senate to create a new section of the Public Utility Code to regulate these new app-based transportation models suggests, at a minimum, that their place within our current regulations is unclear.
Moreover, in this instance, Lyft has committed to comply with and, in certain respects, exceed the Commission’s regulatory requirements regarding driver integrity, vehicle safety, and insurance. This can be taken as a positive indication of the applicant’s propensity to operate safely and lawfully.  See 52 Pa. Code § 41.14 (b)(3)(ability to secure insurance) and (4)(plan for compliance with Commission’s driver and vehicle safety regulations).  
Given that there has been no final order relating to Lyft’s conduct coupled with Lyft’s certifications that it will comply with (or exceed) the Commission’s safety and insurance requirements, we will, in this limited and unique circumstance, find that Lyft’s prior  activities do not act as a conclusive bar to a finding that Lyft is fit for ETA purposes.  We are mindful of I&E’s position in this regard, as outlined in the letter submitted in response to Lyft’s application for ETA.  However, we are of the opinion that at this point, granting ETA is appropriate, upon Lyft’s compliance with the terms and conditions of this order regarding driver integrity, vehicle safety, and adequate insurance.

(d)
Rates
Lyft proposes to offer service at no-charge, suggest a donation, or charge a fare.  If a fare is charged, Lyft will disclose the fare calculation method, the applicable rates being charged and the option for an estimated fare to the passenger before booking the ride. Upon completion of a trip, an electronic receipt will be transmitted to the passenger’s email address or App documenting the details of the trip.
Given the limited information provided by Lyft, we are uncertain of the exact methodology that will be employed to determine rate charged on any given trip.  We instruct Lyft that it must submit to the Commission a satisfactory tariff, addressing its service and describing the basic means by which rates will be set.  52 Pa. Code § 3.385.  We understand that Lyft will advise the prospective customer of the fare before accepting the ride, and so, we will not require that fixed rates be set in then tariff, particularly in view of the competitive nature of the TNC market and the experimental classification of this service.   We will require that the customer’s receipt contain a notice to the customer of the Commission’s telephone number and web site to be used to lodge a complaint.  See 52 Pa. Code § 29.318.
(e)
Record Keeping

The Commission will require Lyft to maintain records for service containing the following information:  the transportation date and time; the vehicle identification number providing the transportation; the identity and license number of the driver; the charge for the transportation; and the origination and destination of the transportation.  The information may be retained in electronic format and must be maintained for three (3) years following the transportation date.  All records are subject to Commission inspection.
(f) Conclusion

Based on the foregoing, we find that it appropriate to grant Lyft’s application for ETA in experimental service.  The service is subject to the terms and conditions as specified in this order.  We stress that our discussion herein is limited to the ETA application before us.  Also, our determination in regard to granting ETA for Lyft shall have no bearing on any pending enforcement actions for past conduct.  Those proceedings shall continue to final adjudication by the Commission, and if the Commission finds, after notice and hearing, that Commission regulations or orders or the Public Utility Code were violated, the appropriate fine and/or other remedy may be imposed; THEREFORE,

IT IS ORDERED:

1.
That the ETA application be and is hereby approved, granting the following right:


To transport as a common carrier, by motor vehicle, persons in experimental service, between points in Allegheny County, Pennsylvania. 

The transportation authority is subject to the terms and conditions set forth herein.

2.
That the applicant shall not engage in any transportation authorized by this order until the following are submitted to and approved by the Commission:
a.
A Form E Certificate of Insurance evidencing compliance with the Commission’s insurance requirements and coverage amounts set forth in this order, regardless of any insurance coverage held by Lyft’s drivers. 
b.
An acceptable tariff.  General instructions for filing of a tariff can be found at:  www.puc.pa.gov/general/onlineforms/pdf/Initial_Tariff_Instructions.pdf.
3.
That upon compliance with the requirements set forth in this order, Lyft shall be granted Emergency Temporary Authority to provide service between points in Allegheny County.
4.
That in the event Lyft has not, on or before thirty (30) days from the date of entry of this order, complied with the requirements hereinbefore set forth, the application shall be dismissed without further proceedings.
5.
That the grant of ETA shall have no bearing on the final disposition of the application for permanent authority or ongoing compliance proceedings.

6.
That the Commission may suspend the right to operate in experimental service if the service is provided in violation of the terms of this Order or our regulations. 
7. 
That Lyft shall be subject to assessments pursuant to 66 Pa. C.S. § 510.

8. 
That Lyft shall be subject to inspection by Commission enforcement officers. 
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BY THE COMMISSION

Rosemary Chiavetta

Secretary

(SEAL)

ORDER ADOPTED:  July 24, 2014

ORDER ENTERED:  July 24, 2014
� Lyft is aware of the provision in the ETA regulations at 52 Pa. Code § 3.83(c)(3)(G) requiring the submission of evidence of insurance with an ETA application, and specifically requests a waiver of that provision, with the expectation that if the Commission grants the ETA Application, it will do so conditionally subject to the submission of evidence of insurance acceptable to the Commission.





� We note that the Commission has conditionally approved one application in the matter of the Application of Yellow Cab Company of Pittsburgh, Inc. t/a Yellow X, Docket No. A-2014-2410269 (Order adopted May 20, 2014) (Yellow X).  To date, Yellow X has not satisfied the compliance requirements.


� In the event that the Rasier ETA Application is approved in advance of this Application, Lyft submits that the immediate need for transportation service in Allegheny County is sufficiently pervasive to necessitate further ETA approval for Lyft.  This outcome is consistent with the Commission’s authority to approve competitive transportation services when beneficial to consumers.  See 52 Pa. Code § 3.384(b)(2).





� Our discussion is limited to Lyft’s ETA application.  We will address Lyft’s PA application when it is properly before us.  


� Lyft submitted adequate supporting documentation, by verification of counsel, establishing its financial fitness to provide the ETA service.


� The specific insurance limits proposed by Lyft are described earlier in the section of the order titled “Summary of Lyft’s ETA Application.”
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