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L INTRODUCTION

On or about June 11, 2014, FES Industrial & Commercial Customer Coalition (“FES
ICCC”) filed a Complaint (the “Complaint™) challenging FES’s invocation of “Pass-Through
Event” provisions in its Customer Service Agreements with FES ICCC members to pass through
charges billed to FES by PJM Interconnection, L.L.C. (“PIJM”). In support of its Complaint,
FES ICCC alleges that the pass-through language in its members’ contracts with FES does not
permit FES to pass through the charges at issue. See, e.g., Complaint, § 24. FES ICCC further
alleges that FES, by “inappropriately triggering a Pass-Through Event” where not allowed by its
contracts, Complaint § 29, is “violating several of the PUC’s rules and regulations...,”
Complaint 30, including rules regarding billing practices and providing accurate information
regarding Electric Generation Supplier (“EGS”) services, Complaint 9 31, 34, 35. Accordingly,
FES ICCC’s allegations that FES has violated Commission rules depend on an interpretation of
FES’s rights under its contracts with FES-ICCC members.

In response to the Complaint, FES filed Preliminary Objections on the grounds that the
Commission lacks subject matter jurisdiction to decide private contractual disputes between
EGSs and their customers or to interpret the terms and conditions of private contracts. FES
argues that the Complaint should be dismissed because of the Commission’s lack of subject
matter jurisdiction. See FES Preliminary Objections, {f 9-24.

By Interim Order dated August 6, 2014 (the “Interim Order”), Administrative Law Judge
Dunderdale denied FES’s Preliminary Objections. FES seeks interlocutory review of the Interim
Order. On Tuesday, August 26, 2014, FES filed a Petition for Interlocutory Review and Answer
to Material Questions (“Petition™). Through that Petition, FES is seeking: (i) the Commission to

undertake interlocutory review of the Interim Order; (ii) the Commission to answer the Material



Questions in the positive; (iii) the Commission grant FES’s Preliminary Objections and dismiss
the FES ICCC complaint; and (iv) a stay of the instant proceeding pending the Commission’s

action on the interlocutory review.

IL MATERIAL QUESTIONS PRESENTED

Pursuant to 52 Pa. Code § 5.302(b), FES files this Brief in support of its Petition for
Interlocutory Review, which presents the following material questions for review by the
Commission:

(1) Does the Commission lack subject matter jurisdiction to interpret a provision of an
EGS’s retail customer supply contract as requested?

and

(2) Does the Commission’s lack of primary jurisdiction require, at a minimum, a stay of
the current proceedings pending action by a civil court of competent jurisdiction?

The proposed answer to both questions is “yes.” If the Commission takes this action, it can
prevent significant prejudice to FES. If this case proceeds, FES will have been denied basic due
process as it is axiomatic that a party cannot, consistent with due process, be compelled to defend
itself in a forum that does not have proper jurisdiction of the issue. See Lyness v. State Board of
Medicine, 605 A.2d 1204, 1207 (Pa. 1992). In addition, by preventing the litigation of matters in
this case which are beyond the jurisdictional limits of the Commission, interlocutory review will

prevent wasting of the Commission’s and parties” valuable time and resources.

Im1. SUMMARY OF THE ARGUMENT

Despite the Complaint’s attempt to allege all manner of billing, marketing, and PUC
regulation violations, the entire Complaint is premised upon one key issue in controversy --

whether the private contracts between FES and the FES ICCC members permitted FES to pass-



through extraordinary and unforeseeable additional costs it incurred in connection with the FES
ICCC members’ electric supply under their agreements. In order to determine the answer to that
issue, an adjudicative entity must interpret the contracts, review the facts surrounding the
exercise of the pass-through provisions, and apply the facts to the private contracts between FES
and the FES ICCC members. Those steps are singularly within the jurisdiction of civil courts
and are not within the province of the Commission.

The Commission, as a creature of statute, has only the powers which are expressly
conferred upon it by the legislature and those powers which arise by necessary implication. It
must act within, and cannot exceed, its jurisdiction and jurisdiction may not be conferred by
parties where none exists. Subject matter jurisdiction is a prerequisite to the Commission’s
exercise of power to decide a controversy. The contracts between FES and its customers are
private contracts. It is well-settled that the interpretation of private contracts -- as well as the
resolution of disputes under them -- is outside of the Commission’s jurisdiction.

Moreover, FES is a licensed EGS. As an EGS, FES is not a public utility and,
accordingly, the Commission’s powers and duties with respect to FES are further explicitly
limited by statute (specifically, by the Pennsylvania Electricity Generation Customer Choice and
Competition Act (“Competition Act™), 66 Pa. C.S. § 2801 ef seq.). See 66 Pa. C.S. §§ 2802(14)
(declaring as the policy of the Commonwealth that “[t]he generation of electricity will no longer
be regulated as a public utility function except as otherwise provided for in this chapter”);
2806(a) (providing, inter alia, that “[t]he generation of electricity shall no longer be regulated as
a public utility service or function . . . .”); 2809 (listing the requirements on EGSs pursuant to the

Competition Act).



While the Complaint alleges deceptive marketing and billing practices in violation of
Commission rules, those allegations are all expressly based upon allegations that FES improperly
invoked the pass-through provisions in its contracts with the FES ICCC members. Stated
another way, FES ICCC does not dispute that the contracts contained the pass through provisions
authorizing the pass-through of certain PJM charges, nor that PJM imposed the charges at issue
on FES due to PJM’s actions in response to the historically cold weather of January 2014.
Rather, FES ICCC only disputes that the pass-through clause authorizes FES to pass through to
the FES ICCC members the specific PJM charges at issue. If a court of competent jurisdiction
determines that FES properly invoked the pass through provisions in these cases, then the rest of
the Complaint’s allegations fail. Accordingly, the Preliminary Objections filed by FES should

have been granted and the Complaint dismissed.

IV. ARGUMENT

A. The Commission Lacks Subject Matter Jurisdiction to Interpret a Provision
of an EGS’s Retail Customer Supply Contract.

The Commission, as a creature of statute, has only the powers which are expressly
conferred by the legislature and those powers which arise by necessary implication. Feingold v.
Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977). The Commission must act within, and cannot
exceed, its jurisdiction. City of Pittsburgh v. Pa. Pub. Util. Comm'n, 43 A.2d 348 (Pa. Super.
1945). Jurisdiction may not be conferred by the parties where none exists. Roberts v.
Martorano, 235 A.2d 602 (Pa. 1967). Subject matter jurisdiction is a prerequisite to the exercise
of power to decide a controversy. Hughes v. Pa. State Police, 619 A.2d 390 (Pa. Cmwith. 1992),

allocatur denied, 637 A.2d 293 (Pa. 1993).



Pennsylvania appellate courts have long recognized that the Commission does not have
authority to interpret the terms of, or settle disputes under, private contracts. See Allport Water
Auth. v. Winburne Water Co., 393 A.2d 673, 675 (Pa. 1978) (internal citations omitted)
(explaining that it has long been recognized that “the PUC is not jurisdictionally empowered to
decide private contractual disputes between a citizen and a utility™); Behrend v. Bell Telephone,
363 A.2d 1152, 1158 (Pa. Super. 1976), vacated and remanded on other grounds, 374 A.2d 536
(Pa. 1977) (“The courts retain jurisdiction of a suit for damages based on negligence or breach of
contract wherein a utility's performance of its legally imposed and contractually adopted
obligations are examined and applied to a given set of facts.”) (citation and footnote omitted);
Adams et al. v. Pa. Pub. Util. Comm’n, 819 A.2d. 631 (Pa. Cmwlth. 2003), see also Leveto v.
Nat'l Fuel Gas Dist. Corp., 366 A.2d 270 (Pa. Super. 1976); Litman v. Peoples Natural Gas Co.,
449 A.2d 720 (Pa. 1982). The fact that FES is not a “public utility” further supports a legal
conclusion that the Commission lacks jurisdiction to interpret its contracts. As explained above,
the Commission’s powers and duties with respect to an EGS like FES are explicitly limited by
statute, specifically the Competition Act. See 66 Pa. C.S. §§ 2802(14), 2806(a), 2809. Indeed,
Pennsylvania county courts of common pleas have resolved contractual disputes between EGSs
and their customers. See, e.g.. Tech Met, Inc. et al. v. Strategic Energy, LLC (Court of Common
Pleas of Allegheny County — Civil Division, Docket No. GD-05-030407, Memorandum and
Order of Court (Wettick, J.) entered June 4, 2014) (A copy of Judge Wettick’s Order granting
summary judgment in favor of the EGS is attached hereto as Appendix A).

It is undisputed that the interpretation of private contracts is the central issue in the
Complaint. As explained above, FES ICCC alleges that the pass-through language in its

members’ contracts with FES does not permit FES to pass through the charges at issue. See, e.g.,



Complaint, § 24. FES ICCC further alleges that FES, by “inappropriately triggering a Pass-
Through Event” where not allowed by its contracts, Complaint 29, is “violating several of the
PUC’s rules and regulations...,” Complaint § 30, including rules regarding billing practices and
providing accurate information regarding Electric Generation Supplier (“EGS™) services,
Complaint 9 31, 34, 35. FES ICCC further alleges that “[i]f FES is allowed to pass through
these ancillary costs, FES’s fixed-price customers lose the benefit of their bargain....”
Complaint §39. Accordingly, FES ICCC’s allegations that FES has violated Commission rules
are contingent on an interpretation of FES’s rights under its contracts with FES ICCC members
and a determination that FES has breached its contracts with FES ICCC members.

Indeed, in its Answer to FES’s Preliminary Objections, FES ICCC admits that the
contracts that its members have with FES are private contracts. FES ICCC Answer to
Preliminary Objections. § 13. FES ICCC also admits that it is asking the Commission to
interpret provisions of the private contracts between FES and the FES ICCC members. FES
ICCC Answer to Preliminary Objections, Y 14. FES ICCC additionally recognizes that the
Commission lacks jurisdiction to decide private contractual disputes between EGSs and their
customers. FES ICCC Answer to Preliminary Objections, 15, 23 n.2. Accordingly, based
upon those admissions alone, FES’s Preliminary Objections should have been granted and the
Complaint should have been dismissed, since FES ICCC’s request for an interpretation of a
provision in a private contract exceeds the Commission’s jurisdiction and is reserved for the civil
courts.

Notwithstanding these admissions, the Interim Order posits — without citation to FES
ICCC’s Answer to Preliminary Objections — that “FES ICCC denied private contracts (as

referenced by FES) are beyond the Commission’s jurisdiction.” Interim Order, p. 5. Further, the



Interim Order incorrectly determined that the Commission has subject matter jurisdiction over
the terms of EGS contracts based on the Commission’s Final Order on “Guidelines for Use of
Fixed Price Labels for Products With a Pass Through Clause” entered on November 14, 2013, at
Docket No. M-2013-2362961 (“Pass Through Order”). Interim Order, pp. 7-8." See also Interim
Order, pp. 7-8. Contrary to the Interim Order’s interpretation, the Pass Through Order
recognized the existence of pass-through clauses allowing an EGS to pass through unanticipated
costs, but did not purport to interpret the pass-through clauses contained in various supplier
contracts, or a particular pass-through clause’s applicability to a particular factual situation.
Rather, the purpose of the Pass Through Order was to address whether or not contracts that
contained such provisions could be marketed to residential and small commercial customers as
“fixed price” contracts prospectively. Further, the Pass Through Order does not even apply to
large commercial and industrial customers such as the FES ICCC members, whom the
Commission recognized as sophisticated electric market participan’[s.2 The Pass Through Order
provides no basis for a finding of Commission jurisdiction over the core issue of the Complaint,
the resolution of a private contractual dispute between an EGS and large commercial/industrial
customers as to whether the pass-through provisions in their contracts were appropriately
invoked.

In addition, the limits on Commission jurisdiction over EGS contracts are necessary to
achieve development of the retail market the General Assembly intended. If the Commission

attempted to interpret words and phrases in EGS contracts as they relate to market developments,

' While the Interim Order attributes this argument to FES ICCC, Interim Order p. 5, it was in fact the Office of

Consumer Advocate (“OCA™) which invoked the Pass Through Order in its Answer to FES’s Preliminary
Objections. OCA Answer to Preliminary Objections, pp. 3-4. Notably, the OCA invoked the Pass Through Order to
articulate an argument different — but no more tenable — than that described on page 5 of the Interim Order.
Nowhere in its Complaint or Answer to the Preliminary Objections did FES ICCC reference the Pass Through
Order.

% See, e.g., Pass Through Order at pp. 29-30.



or to resolve contractual disputes with customers, it would deter EGS participation and product
innovation in the Pennsylvania market. Because the Complaint requires the interpretation of
private contract provisions which is beyond the jurisdictional limits of the Commission, the

Preliminary Objections of FES should be granted.

B. The Commission’s Lack of Primary Jurisdiction Requires, at a Minimum, a
Stay _of the Current Proceeding Pending Action by a Civil Court of
Competent Jurisdiction.

In its Preliminary Objections FES also invoked the doctrine of primary jurisdiction,
which counsels courts and administrative agencies to refrain from exercising jurisdiction over a
claim where an issue is within the jurisdiction of another court or administrative agency and
involves complex subject matter beyond the knowledge of the fact finder. In application, this
means “that where the resolution of a party’s claim depend[s] upon no rule or regulation
predicated on the peculiar expertise of the PUC, no agency policy, no question of service or
facilities owed to the general public, and no particular standard of safety or convenience
articulated by the PUC, then the court should not refer the matter to the Commission.” Ostrov v.
LF.T., Inc., 586 A.2d 409, 414 (Pa. Super. 1991) (internal quotations and citations omitted). See
generally In re Insurance Stacking Litigation, 754 A.2d 702 (Pa. Super. 2002); Pettko v. Pa.
American Water Co., 39 A.3d 473 (Pa. Cmwilth. 2012), allocatur denied, 51 A.3d 839 (Pa.
2012).

Here, the resolution of the Complaint depends upon no Commission rule or regulation,
but rather the interpretation of provisions within private contracts between non-utility entities.
Indeed, the application of any Commission rule or regulation is predicated upon a judicial

finding regarding the propriety of FES’s invocation of the pass-through provisions. Certainly,



when a court of competent jurisdiction finds FES acted within its contractual rights with the FES
ICCC members, the Commission cannot reasonably conclude that FES violated any Commission
rule or regulation. Accordingly, the doctrine of primary jurisdiction dictates that the
Commission should, at a minimum, stay the matter and defer to the civil courts for an

interpretation of the contractual provisions in dispute.

V. STAY OF PROCEEDING IS APPROPRIATE

A stay of this proceeding is appropriate pending Commission action on this request for
interlocutory review. FES ICCC’s allegations that FES violated Commission rules are
contingent on a determination that FES breached its agreements with the FES ICCC members.
Without a stay, FES will be forced to proceed with substantive aspects of the instant matter
which this Commission lacks subject matter jurisdiction to decide, i.e., an interpretation of pass
through provisions of the private contracts between FES and the FES ICCC members. Due
process requires the stay of the proceedings as it is axiomatic that a party cannot, consistent with
due process, be compelled to defend itself in a forum that does not have proper jurisdiction of the
issue. See Lyness v. State Board of Medicine, 605 A.2d 1204, 1207 (Pa. 1992)(*the basic
elements of procedural due process are adequate notice, opportunity to be heard, and the chance
to defend oneself before a fair and impartial tribunal having jurisdiction of the case.”). Further, a

stay is appropriate to preserve the resources of the Commission and the parties.

VI. CONCLUSION

The Complaint alleges a disagreement between FES and the FES ICCC members over

the interpretation of the pass-through provisions of private contracts. This determination is



beyond the subject matter and primary jurisdiction of the Commission. Accordingly, the
Commission should answer the material questions in the positive, grant FES’s Preliminary
Objections and dismiss the Complaint or stay the action pending action by a civil court of

competent jurisdiction.
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VII. REQUEST FOR RELIEF:

WHEREFORE, for the reasons set forth above, FirstEnergy Solutions Corp. respectfully
requests that this Honorable Commission:

(1) undertake interlocutory review of the Interim Order;

(ii))  answer the Material Questions in the positive;

(iii)  grant FES’s Preliminary Objections and dismiss the FES ICCC complaint or, at a
minimum, stay the proceeding pending review of the contract pass-through provision by a civil
court of competent jurisdiction; and,

(iv)  stay the instant proceeding pending the Commission’s action on the interlocutory
review.

ctfully submitted,

Dayid P. Zambito (PAAD #80017
D. Troy Sellars (PA TR #21030
Cozen O’Connor
305 North Front Street, Suite 400
Harrisburg, PA 17101-1236
Telephone: (717) 703-5892
Facsimile: (215) 989-4216
E-mail: dzambito@cozen.com
tsellars@cozen.com

Amy M. Klodowski, Esquire (PA ID #28068)
FirstEnergy Solutions Corp.

800 Cabin Hill Drive

Greensburg, PA 15601

Telephone: (724) 838-6765

Facsimile: (234) 678-2370

E-mail: aklodow@firstenergycorp.com

Dated: September 5, 2014 Counsel for FirstEnergy Solutions Corp.
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IN THE COURT OF COMMON PLEAS OF ALLEGHENY COUNTY, PENNSYLVANIA

TECH MET, INC., ALFRED CIVIL DIVISION
POZZUTO, G. MONEY, INC.

d/b/a NORTH PARK

CLUBHOUSE, MR. MAGIC NO. GD-05-030407

CAR WASH, INC., and
JOHN TIANO, on their own

behalf and on behalf of all ' MEMORANDUM AND ORDER OF COURT
others similarly situated,

Plaintiffs HONORABLE R. STANTON WETTICK, JR.
VSs.
STRATEGIC ENERGY, LLC,

Defendant

Counssl for Plaintiffs:

Philip A. Goldblum, Esquire
Suite 160

285 E. Waterfront Drive
Homestead, PA 15120

Counsel for Defendants:

Kevin C. Abbott, Esquire

Nicolle R. Snyder Bagnell, Esquire
Reed Smith Center

225 Fifth Avenue

Pittsburgh, PA 15222-2716
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NO. GD-05-030407

MEMORANDUM AND ORDER OF COURT

WETTICK, J.

This is a breach of contract class action brought against defendant, Strategic
Energy, LLC ("Strategic”) on behalf of all Pennsylvania commercial/business customers
who entered into a Power Supply Coordination Service Agreement (“Service
Agreement”) with Strategic.' Plaintiffs contend that they have been overcharged.

Strategic is an electricity supplier. Strategic purchases electricity in large blocks
from Duquesne Light or other sources which it resells to customers pursuant to the
terms and conditions of its Service Agreement with the customer. With limited
exceptions, through the Service Agreement, Strategic guarantees its customers that the
price for elecltricity Will not exceed a specified amount (the price set forth on its Pricing
Attachment) for five years.?

Plaintiffs contend that Strategic has charged them amounts in excess of the
amounts permitted by the Sérvice Agreement. They seek to recover the difference
between the amount paid for the electricity and the lesser amount permitted by the

Service Agreement.

'Attachment 1 is the Service Agreement between Strategic and Tech-Met Services, Inc. The
other named plaintiffs executed similar writings; but see p. 5.

ZStrategic contends that when electricity was undergoing deregulation in 2000, there was much

uncertainty regarding electricity costs. The benefit of buying from Strategic, as opposed to buying directly
from Duquesne Light, was to achieve price certainty in an uncertain market. (12/9/13 Argument T. 23)

-



NO. GD-05-030407

Strategic contends that its prices have never exceeded the amounts permitted by
the Service Agreement.

The subject of this Memorandum and Order of Court is Strategic's motion for
summary judgment seeking dismissal of plaintiffs’ Complaint on the ground that
plaintiffs were never overcharged.

Relevant discovery has been completed. Thus, the issue is whether the
evidence, construed in plaintiffs’ favor, will support a verdict in plaintiffs’ favor.

The prices that Strategic may charge its customers are govemed by the following
provisions of the Service Agreement:

4. PSC Services Fee:

The PSC Services Fee is 0.3 cents per kilowatt-hour for each kilowatt-

hour of Electricity provided under this Agreement. The PSC Services

Fee is included in the price paid by the Buyer.

7. Price: o

The Price to be paid by Buyer for the Electricity and BSC Services
provided hereunder during the Term of this Agreement shall not exceed
that set forth on the Pricing Attachment below. All pricing terms are
inclusive of applicable costs for Energy, Capacity, Transmission,
Ancillary Services, Delivery Services, applicable taxes up to the Point of

Delivery, overhead expenses as defined by Strategic Energy, and the
PSC Services Fee.

STRATEGIC'S INTERPRETATION

Strategic contends that under the Service Agreement (Attachment 1), the price it
may charge shall not exceed the price set forth “on the Pricing Attachment” (Attachment

2). Plaintiffs do not challenge the evidence showing that Strategic has never charged a



NO. GD-05-030407

price that exceeded that set forth on the Pricing Attachment. Thus, according to

Strategic, summary judgment should be entered dismissing plaintiffs' Complaint.

PLAINTIFFS' INTERPRETATION

According to plaintiffs, the price set forth in the Pricing Attachment is only a
ceiling. The actual price, if it does not exceed the ceiling, consists of the sum of
Duquesne Light's costs for energy, capacity, transmission, ancillafy services, delivery
services, applicable taxes up to the point of delivery, overhead expenses as defined by
Strategic Energy and PSC Services Fee. Under this interpretation of 917, the maximum
price that Strategic may charge is the amount of Duquesne Light's actual costs plus 0.3
cents per kilowatt-hour.

COURT'S INTERPRETATION

| find that the only reasonable reading of § 7 is that offered by Strategic.

The first sentence of 7 permits Strategic to charge the amount set forth in the
Pricing Attachment. The second sentence protects the buyer by explaining that the
price set forth in the Pricing Attachment includes costs which Strategic incurs for
energy, capacity, transmission, ancillary services, delivery services, applicable taxes up
to the point of delivery, overhead expenses as defined by Strategic, and the PSC
Services Fee.

Paragraph 4 describes the PSC Services Fee and reiterates that it is included in
the price paid by the buyer.

Plaintiffs contend that the first sentence of § 7 only establishes a maximum price

that may be charged because | 7 states that the price “shall not exceed that set forth in

a8s
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the Pricing Attachment below.” (Emphasis added.) According to plaintiffs, a contract
uses the phrase “shall not exceed” only when there is another method for calculating
price that may be less than the price set forth in the Pricing Attachment.

However, the Service Agreement cannot be read in the manner which plaintiffs
propose unless the Service Agreement also provides for a lesser price under certain
circumstances. In other words, it could not have been the intention of the parties for the
first sentence of | 7 to be construed as only setting a maximum price if the Agreement
does not also include a lesser price that shall be charged under some circumstances.

Plaintiffs apparently propose that the second sentence of 11 7 be read as follows:
“The price to be paid by the Buyer for the electricity and PSC services provided under

the Service Agreement shall_be the sum of the costs Strategic incurs for energy,

capacity, transmission, ancillary services, delivery services, applicable taxes up to the
point of delivery, overhead expenses as defined by Strategic Energy, and the PSC
Services Fee." ‘

However, this is not a reasonable construction of the second sentence of 717
There is nothing in the language of | 7 that in any way suggests that the price shall be
based on Strategic's costs. Thus, | am left with a single method governing the price that
may be charged.

If 1 7 consisted of only the first sentence, the only reasonable construction of the
Agreement would be that Strategic is permitted to charge the amount set forth in the
Pricing Attachment. This is so because pricing is governed by ] 7, and this is the only

provision goveming the price to be paid. Where a second sentence is added that does
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not refer to the price to be paid, there is no difference between the two-sentence
paragraph and the one-sentence paragraph.

A contract shall be construed to give meaning to each sentence in Y| 7. This is
accomplished only if the second sentence is construed as describing costs that are
included in the price to be paid by the buyer as set forth in the Pricing Attachment. The
language of the second sentence does not support any other construction that gives
meaning to both sentences.

At least one of the Service Agreements between plaintiffs and Strategic, at ] 7,
included a second paragraph which reads as follows:

If, during the term of this Agreement, regulatory changes create
additional charges, not currently included in the Price, which Buyer
would be subject to regardless of whether Buyer was receiving service
from Strategic Energy, the Host Utility or any other provider of electric
service (‘Incremental Charge”), and Strategic Energy is unable to
mitigate such incremental Charge, then Strategic Energy shall pass
through such incremental Charge to be paid by Buyer above the Price.

Plaintiffs contend that the inclusion of this second paragraph supports plaintiffs’
position that the price to be paid consists of the sum of the costs. However, this
additional paragraph is equally consistent with an interpretation that the price to be paid
shall not exceed that set forth in the Pricing Attachment, but Strategic may pass on an
incremental charge to be paid by the buyer “above the Price.”

While I base my ruling on the language of the Agreement, | agree with Strategic
that parol evidence also supports its construction of 17.

Strategic buys electricity at different times and at different prices. None of the

purchases can be traced to specific customers. Thus, there is no way to calculate the

costs of energy for individual customers.
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The Service Agreements between Strategic and plaintiffs do not require Strategic
to purchase only from Duquesne Light. Furthermore, it appears that Strategic does not
purchase exclusively from Duquesne Light. These purchases from other sellers are not
segregated from Strategic’s purchases from Duquesne Light. (12/9/13 Argument T. 12.)

Plaintiffs never explain how costs of energy will be calculated in these circumstances.

There is testimony in the record that where Strategic successfully managed down
the price (see definition of Power Supply Coordination (PSC) Services at | 5 of the
Service Agreement), Strategic did not charge the full amount provided for in the first
sentence of { 7. (Wilson Dep. T. 124-28.) This is consistent with the use of the phrase
shall not exceed in the first sentence of 1 7.

Finally, common seﬁse dictates that Strategic would not have agreed to provide
price certainty over a five-year period for a nominal payment of .3 cents per kilowatt- .
hour per month. See Deposition of Vogel at 14849 and Exhibit G of Vogel

Deposition—.3% of monthly charge for 6200 kilowatts is $18.60.
CONCLUSION

In this case, there are only two interpretations offered by the parties. The
language of the Service Agreement offers no support for calculating a price based on
the sum of Strategic’s costs for energy, capacity, transmission, ancillary services,
delivery services, applicable taxes up to the point of delivery, overhead expenses as
defined by Strategic Energy, and the PSC Services Fes. This leaves a construction

supported by the language of 7, namely “the Price to be paid by the Buyer for the
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Electricity and PSC Services provided hereunder during the Term of this Agreement
shall not exceed that set forth in the Pricing Attachments below.”
For these reasons, | grant defendant’s motion for summary judgment and dismiss

plaintiffs’ Complaint with prejudice.



IN THE COURT OF COMMON PLEAS OF ALLEGHENY COUNTY, PENNSYLVANIA
CIVIL DIVISION

TECH MET, INC., ALFRED
POZZUTO, G. MONEY, INC.
d/b/a NORTH PARK
CLUBHOUSE, MR. MAGIC
CAR WASH, INC., and
JOHN TIANO, on their own
behalf and on behalf of all
others similarly situated, NO. GD-05-030407

Plaintiffs
VS,
STRATEGIC ENERGY, LLC,

Defendant

ORDER OF COURT

On this Z day of June, 2014, it is hereby ORDERED that defendant's
motion for summary judgment is granted, and plaintifts’ Complaint is dismissed with
prejudice.

BY THE COURT:

WETTICK, J.  ~
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This Aamment is entared htu on Sq:nunbn 28, 2000 und is between Strategic
Energy LL.C. ("Strateglic Enargy") and Tech—Met Services inc.{"Buyer”).

1. Nature of Service:

Upon axacution of this Agreement by both parties, Blrategic Energy agrees to provide Power Supply Coordination Servicas and
Eleclricity for usa &t Buyer's Faclfities desoribed herain and Buyer agrees to recalva and pay for Powsr Supply Coordination
Services and Electricity for use at the Buyar's Facittties described hersin. Stratsgic Energy wil defiver Elsciriohty lo the Hos!

Ltility for dalivery to Buyer's Facilities.

2 Term:

This Agreement ahall ba sffsctive upon execution by both parties. Senvice hereunder shall commance as soon as practicable,
but no later than on the sscond meater read dale following execution by bolh parties and will continue through the term specified
In tha Pricing Altachment unless sooner terminated as provided hersin.

3, Billing:

Whers permittad and practicable, Buyer shall raceive one bill for both Strategic Energy’s services and aif charges assessed by
Buyer's Hosl Utility. Otharwisa, Buyer shall racaive separaie bills from Strategic Energy and Buyer's Hos! Utlity.

4, PSC Servioes Fee:

The PSC Services Fee Is 0.3 cants par kilowati-hour for each kilowati-hour of Electriclty provided under this Agresment. The
PSC Services Fes Is included in tha price pald by Buyer.

5. Definitions:
As used hereln, unless the context clearty indicates otherwisa, the following terms shall have the meaning set forth below:

*Anclilary Services"
means wholesala slectric services end products nol included in the definitions of Electricity, Capachy, Distribution or
Tranamission, bul required to faciitate delivery of Energy to the Host Utilty.
*Capacity®
maans the abllity to provide Energy as needed, as maasurad In kilowatts (kW) or megawatts (MW),
“Distribution”
maeans all dslivery ssrvice for Energy, Capacity and applicable Anciliary Services provided by the Host Utility.
*Electricity”
maans Energy, Capaclty , Transmisslon .mmsm;,mwmm , and all charges for defivery services..
"Energy*
means elactrical enargy, as mouurad In ldmtts (kW) or megawatls (MW),
“Faclity (jes)"
maane the planis, works, opsralions and/or faciities that are ownaed, controied, operated and/or managsd by Buyer,
which are set forth an tha Pricing Aitachment and coversd by this Agresment.
*Firm®
;ﬂFans m:aipmlu may orﬂy suspend performanca hereunder 1o the extent that such parformancae Is prevenied for reasons
orca aure,
*Force Majeure”
means an *Acl of God" or unexpected and disruptive event hmnd the ccntrol of elther party that Interferss with eithar
parly's abiiity lo parorm undar this Agresment.
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5. Definitions (cont.):

*Host Utiity”
means any Invesior-owned utillty, municipal utility, publie utility, or other providar of electric lines whoss syslem Is directly
interconnected with and which dslivers Electrcity to Buyer's Faciiiles.

"Point{s) of Dalivery”
shall mean the peint(s) whara Eleciriclly Is dalivered ta the Hos! Utllity.

"Powsr Supply Coordination (FSC) Services™
are the services provided by Strategic Energy In selecting the optimum mix of Electricity supplies (including provider of last
resont ssrvice) to match the Facility load and safiing any excess Electricity in order to maximize reliability and minimize cost
in an effort o manage down the Price.

"Transmiasion”
means al delivery services for Energy, Capachy and appiicable Ancillary Services 1o the Host Utiiity, at any voltags level,
which are regulaled by the Federal Energy Regulatary Commission ("FERC").

6. Type of Service:
Firm - subject only to Force Majeura.

7. Price:
The Price to be paid by Buysr tor the Electricity and PSC Services provided hereunder during the Term of this Agreement shall
not exceed that set forih on the Pricing Attachmant below. Al pricing tarms ara inclusive of applicable cosis for Energy,
Capacity, Transmigsion, Ancllary Services, Dslvery Services, applicable taxes up to the Point of Dalivery, overhead expenses
as defined by Strategic Energy, and the PSC Senvices Fee.

8. Billing end Payment:
Dapm&nonmaHaaIUHWsmmddﬂes.StmlegicEnefqywﬁmm&rm&oﬁcityummhfomﬂm monthly from
the Host Utility. mlhh10dlysofracalvhnBuyar:uugnlrﬂunmﬁnnfmmhﬂonum.swmglc&mvﬂldaﬁwrm
invoica to Buyer for amounts due, HBuyﬂhaaFmﬂmmthdmmmmwumsuwhuMhrmMm
consolidated bill for 2l Faciitles, Strategic Energy may chocss to invoice on the day ol the month that Stratagic Energy deems

appropriata.

9, Credit:
1t Strategic Energy has good faith concarns abaut the creditworthiness of Buyer, Strategic Energy may demand that Buyer
provide reasonable credt assurances, f such credit concems cannol be resolved, Sirategic Energy may require Buyer to
provide & credi enhancement, including bul not Bmited to, an esorow agreement to provide a mechanism for timely payment,
latter of credll, parental guaranty, or surety bond. Hf such requested credtt anhancement s not pravided, then Strategic Energy

may suspend deliveries under this Agreement,

10. Late Payment:
Payment to Strategic Energy is due 15 calendar days from recsipt of invaice. If Buyer fails to remit payment in full by the dua
date, interest will be assassed on tha late balance ai the rate of 1.5% per month. _

11. Title, Control and Pos=ession; :
Title to and control and posseasion of Electricity shall pass from Strategic Energy fo Buyer at the Polnt of Delivery.

12. Load Change Information:
Buyer shall inform Strategic Energy if Buyers monthly paak demand wil vary from Buyer's historical monthly peak demand by
more than 1,000 kiiowatts or five parcent (5%), whichaver Is greater. Buyer shall akso inform Stratagie Energy if Buyer's on-peak
versus ofl-pesk usage ratio will Increass by twenty-ive parcant (25%) versus the historical ratio ut the time of exscution of ihis
Agreement, !l Buyer does not Inform Strategic Energy In advance of such changes, any rasulting balancing or schaduling
penaltigs shall be boma by Buyer. In addition, if Buyer's monthly pesk demand varies by more than 1,000 kllowatts or five
parcani (5%), whichever Is greater, or the on-peak versus of-peek usage ratio increases by twenty-five percent (25%) or more,
Stralegic Energy has the right 1o renegotiate tha Prics hersunder. .
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13. Agreemant to Indemnify:

Subject lo tha Hmitations set forth hareld, each party shall defand, indemnify and hold harmisas the other party, it's atfilia tes and

their respective smployees, officars, agents or contraciors againat any damages and expenses, [ncluding reasonable attomeays’

lees, incurrad by any of them (including expanses and costs incurrad by efther party In entorcing this Agreement) arising out of a
party's o s employees’, contraciors' or agenls’ acls, omissions or braaches of any obiigations hsreundar,

14. Limitation of Liabinity:
Liabiaty is imited o direc! actual damages as the sole and exclusive remedy and all othsr remedies or damages (at law, in
equity, lort, conlract or otherwise) are sxpressly watved. In no event shall either party bae liable io the other for any incidantal,
conseguential, or punitive damages, lost profits or other business interruption damages,

15. Auditing:
Each party shall hava the right, at its sole expense and upon prior written notice, to examine tha records ol the other party to
varity the accuracy of any stalemant, charge, notice or compudation mada pursuant fo this Agraement. Howaver, no adjustmenls
shall bs mads to any stalemeni chargs, notice or computation after tha lapss of twanty-four (24) months from tha date of the last
rendition.

16. Termination:

This Agresment may bs termninated at any time after the date hereof by, (i) mulual consenl in writing by Buyer and by Strategio
Energy, () Strategic Energy il thers has been a matsrial misrepresantation or breach of warranty, covanant or condition on the
part of Buyer herein, including but not limited to the falture to pay when due any amount due hersunder and the faliure to
cooperzte with Stralegic Energy In tha parformance of Its duties harsunder, or by Buyer i thera has bsen a material

or breach of warranty, covenant or condition on the part of Strategie Energy heraln, including but not Fmited to
the failure to providé PSC Services, (Ii]) Stralegic Enargy i, In Its daterminalion, there has been a matarial changs in any law or
in any technological application such thal the conlinued parformanca of the PSC Services has been rendered impracticable, or

{Iv) pursuant io the provisions set forth In Paragraph 24. :

17. Effiect of Termination:
In tha event of tarmination as provided in Paragraph 18 above, all further obfigations of Stralegic Enargy to Buyer and of Buyer to
Strategic Energy under this Agreement shall terminats withoul further liabllity of Buyer or Stratagic Energy, except for the
paymenl by Buyer of any sums due and owing to Strataglc Enargy for services rendered prior to the terminatlon dale and any
indemnification obligation of either party which has arisen hereundar.

18. Cholcs of Law:
As o all matters of construction and interpretation, ihis Agreement shall be construed, Interprated, and governed under and by
the Jaws of the Commonwaalth of Pannsylvania, without regard lo its choice of law provisions.

18, Parties, Assignment:
This Agresment shall inure lo and bensiil tha parties hareto and their permitted successors and aseigns. Neither party may
assign this Agreemant withoul the prior written consent of the other parly, which consant shall nof be unreasonably withheld.

20, Walver:
No waiver by either parly of any default or defauits by tha other party under this Agreement shall operate es a walver of any
futurs default or datfaults, whethsr of a ike or ditferani character or natura.

21, Severability:
The various provisiona of this Agresment are severable. The invalidity, llegatity or unenfarcesbility of any portion or provision
shall not affect the validity, legafity or enforceablity of any other portion or provision of this Agreemant.

22, Entire Agreement:
This Agresment contains the entire understanding of the parties with respect lo the subject matier contained harein, There are
no promises, covenants or understanding other than thoss exprassly sst forth herein. This Agreement may only be amended by
3 writlen Instrument executed by both parlies,
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23, Notlcas and € dense:
notice or olher document 10 be Givan of Baved hareunder Of UNGAT Ay docurnent o1 jnstrumernt exscutsd pursuant heteto
shall b nwriling or oradly with & writion confirmalion delivased within a Ma80ADIE Lima anl ShaP bs caiivered 1 the appropriate
addreas spaciied below] Nofice semt by lacsimile of oier aledtrenic Means shak ba dasmd lo have becn received by the clase
d:nymdmudqm jeh H was trarsmitted or such sarier Tims @8 s canfimned by thi recsiving party. Noties delivered by

dsemadiis nave boen recaived on the business day aher K was sor of such sarfior ene a3 18 oonimed by the
recohing party, Notich defivered by ma shai be deemed to have been received 2t the ond of the third busivess day afier the
ppald iepistorod mell, excapl that whan there 19 a strike altsciing defivery of mad, all notices shell be

by {acsimile o other slosironkd means. Nolizss delivred oraily thal ha deermed to have been received

wnan a written confitmalion ly recerved within a resscnable fima,
Strategio Grengy Tech~Msl Senvices Inc.
Attn: Cunigmes Benvioo MARIDS Aftre Scoit Cupp
Two Gatsvmy Conter 15 Alegheny Squats
Prisburgh PA 18222 Glasspon, PA 15045

Phone! (412} 354-5600 Phene: (412) 878-8277
Fax:  (412) 384-6578 Fax (M12)678-B348

24. Ghonge of Property anagemant Compeny:
In the avent Buyer is & frops mmgmﬂmwﬂﬂumwﬂrwmmhhmduw
m:ym:dw Ag::;;ﬂ, por may tarminala (hia Agresmant with res2o¢! b 2aid prmpedty upan Wiy (30) days

a.cwnwpui'x:

This Agreement may bd execidod in one or more than one counterpan, and each exsoutad oounlarper shad be conaldered an
original, 8 ol which fopinher shall consilfute one and the same Agroomant.
NWITNES!# WHEREOF e pastion havy caused this Agresment to be duly extouted,
STRATEQIC
p \
o 2Y WY
Tie: Dl(
Post-It' FaxNots 7671 lw/o.z-m [poges® 3
T Poreenn A, FRees ™ Scorr Luso
Rt ariges Emerey| TECH 1757
Fhene # Phone #
=t Giz- 294 477"
9/28/00 3:28:45 PMA BAP 00003aT1-0001C
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BEL Proprietary

PRICING ATTACHMENT TO POWER SUPPLY
COORDINATION SERVICES AGREEMENT
dated September 28, 2000 batween

STRATEGIC ENERGY LLL.C.
Two Gateway Cenler and
Pittaburgh, PA 15222 Teoh—Met Services Inc.
(413 Pt from Novembar 2000 to January 2008
T : | Swategic | Fimt I !
% ! DLCO's 4 Year m .
Host | ' : Total Pice . En®my Estimated Flal Year
Location Utitny _ AccountNumbar - Utliity Rats Class {cantskWh) m“-:n _uq_n._ mwm_luon Annual kWh . __..B?Mﬂonﬂ_s ‘
: 1% i
-0th & Allagheny DLCO 1000003757002 GM (ind.) 17.73 1567 | 1180 76,200 1578
BhaAmeg b5 DLCO : 1000003757004 |  GM{Com.) 7.59 _749  C 130 | “a1s300; 416
Totals Accounts: 2 - 491,800  $1,29400
Printed on 9/28/00 3:28:52 PM {Bltean A. Perez) 00003471-0001ps
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rizati h of Add Form

Te: Duquesnas Light Company Customer Service Deparmant
1-6688-353-7104
fax: 412-393-6037 or 412-393-6042

cusiomar elects 1o have Stategic Enargy LLC, act a3 bifing ngent on
hﬁmwmdwmwwm

change (he biing aadresa for the accaunt(s) st forih below:

redataie: (9 25168777

. Phone Number:  412-678-8277
Ettective Date of Changa:  Nowembes 2000

Customor Neme:  Tsofr-Met Sprvices Ine.
Contact Name:  Scott Cupp
Address: 15 Allegheny Square
Glassport, PA 15045

Ascopnt Numbers:

1004

0037ET002 1000003757004

&amwMWEwthMﬁmm

& Lersec 2, 2000
Dule '

. i)

~Now Biling Adorgsy; === === =)
Tech—Mal Senices Inc.
Swataplc Enargy, LL.C.

Adin: Biing Osparimant

Two Gatsway Coner, Sth Floor
Pittsburgh, PA 15222

L 412-304-5800

Zeo

‘d JEZIZT BR/Zas/eT ) gvE8-849 (Z2T¥)

Pege 1 of 1 000037 1-0001ASdY
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Agency Authorization

Muh;umumuomnmmmmwhwmbmmuc

émmﬂ and Tach-Net Services Ino. ("Buysr™).

5 mmwswnmumamw.aw
; stnmwummwmhmwmw

dmmsmrwmo«mwﬂcam{muahﬂ-

2 Inorda
Bifing
Gifking

3 inhe

v B

b
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provide mum.mummwwwnu
= wbmm.mwumwmwnmw

for Buyor's ecoouni(s).

HMMWMMR
mmowmmmwmmmum

m-smw»wmmndxmmm:ummmmw
Strategia Ensrgy and Duguosne Light

rendered o Buyer; and

ERB‘d JEZIZT PO/Z22/0T g468-849 (2T¥)
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“lag STRAATEGIC PRICING ATTACHMENT TO POWER SUPPLY
= ; TENERG Y COORDINATION SERVICES AGREEMENT
L < duted Saptembar 28, 2000 between
. STRATEGIC ENERGY LLC.
Two Gaewny Canter and
Pinsburgh, PA 18222 Tech—Mel Services Inc.
(412) 3945800
from Novembar 2000 to Jaruary 2008
_ T owatege | 1t _ _
DLCO's o = Year m .
Hoat ' Enamgy Estimeted FralYesr i
Location AccountNumber  : Utiity RateClase = TOWIPHoY o ol  Projected . Projecisd .
. Uity | {oentaAiWn) camanwn); m-ﬂuo- Annual kWh " Sovon ()
O & Alegheny DLCO ©__ 1000008767002 G () 1773 1867 . 11,60 76,200 1678 ]
Pha Aleg 415 o DLCO i 1000005757004 GM {Com.) 789 - 749 ' 130 | 415300; 48
Totale Accounts: 2 4V1,500 5190400
. Printed on 9/28/00 3:28:52 PM (Bitean A. Perez) 00003471-8001ps
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