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ORDER REGARDING

PROPRIETARY INFORMATION CLAIMS 
BY THE COMMISSION:


Before the Commission are two Petitions: (1) a Petition for Interim Emergency Order (PPG Petition) filed by Kim Lyons and PG Publishing, Inc., d/b/a The Pittsburgh Post-Gazette (PPG, collectively); (2) and a Petition for Interlocutory Review and Answer to a Material Question (Lyft Petition), filed by Lyft, Inc. (Lyft).  Because both petitions include issues regarding certain information that is claimed to be proprietary, we have consolidated them for decision.

By way of background, on April 3, 2014, Lyft filed two separate applications for authority to provide experimental transportation service, one application covering Allegheny County and the other application covering all of Pennsylvania.  52 Pa. Code § 29.352.  The applications were published in the Pennsylvania Bulletin on April 19, 2014.  Various protests to the applications were filed and the applications are pending before the Commission for appropriate disposition.
During the course of the proceedings before the Administrative Law Judges (ALJs) assigned to the cases, an Interim Order was issued on July 31, 2014, requesting evidence be presented on the following:
(1) The number of transactions/rides provided to passengers in Pennsylvania via the connections made with drivers through Internet, mobile application, or digital software during the following periods:
(a) From the initiation of Lyft’s service in Pennsylvania to June 5, 2014 (the date I&E filed the Complaint against Lyft);
(b) From June 5, 2014, to July 1, 2014 (the date the Cease and Desist Order became effective); and
(c) From July 1, 2014, to the date on which the record in this Complaint proceeding is closed.  
Subsequently, hearings were held before the ALJs on the applications.  During the course of those proceedings, Lyft filed a Petition for Protective Order on August 29, 2014, whereby Lyft requested that certain information be treated as confidential or proprietary.  Specifically, Lyft requested that the data requested by the July 31 Interim Order be treated as proprietary.  Additionally, Lyft requested that its insurance policies and the proposed Form E certificate of insurance also be treated as proprietary.

In response to Lyft’s Petition for Protective Order, the Insurance Federation of Pennsylvania, Inc., and JB Taxi, LLC, Protestants to Lyft’s application, filed objections.  On September 2, 2014, the ALJs issued an Interim Order on Motion for a Protective Order, which denied Lyft’s request for a protective order with the exception of the dollar amounts paid for insurance coverage.

On September 3, 2014, the ALJs held an additional hearing in this matter.  During the course of that hearing, the issue arose regarding the disposition of Lyft’s Petition for a Protective Order.  Lyft indicated that it wished to preserve that issue for Commission review, and that imposing disclosure immediately would make it impossible for it to do so.  In response, the ALJs determined that under the unique circumstances of this case, it was appropriate to hold the disclosure required by the September 2, 2014 Order in abeyance, pending disposition of the Commission’s review of that issue.  At that point in the hearing, Kim Lyons (a reporter for the Pittsburgh Post-Gazette) was directed to leave the hearing room while the testimony surrounding the subject matter of the requested Protective Order was taken.  PPG challenged removal, but did not prevail on its challenge.  Subsequently, PPG filed the current Petition.
In response to PPG’s Petition, the Commission issued a Secretarial Letter on September 10, 2014, which, inter alia, directed the parties and PPG to address all relevant factors, as set forth at 52 Pa. Code § 5.423 (recodified at §5.365), regarding orders to limit the availability of proprietary information.  In response to the Secretarial Letter, Lyft filed an Answer to the PPG Petition on September 15, 2014, to which PPG filed a response on September 18, 2014.  On October 7, 2014, Lyft filed a Reply to New Matter to PPG’s response.  On October 10, 2014, PPG filed a Motion to Strike Lyft’s Reply to New Matter.  This matter is now before the Commisison for disposition.
Subsequently, on September 23, 2014, Lyft filed a Petition seeking interlocutory review of the disclosure required by the ALJs’ September 2, 2014 Order.  Lyft’s Petition effectively re-addressed the issues it was directed to address by the September 10, 2014 Secretarial Letter.  On September 26, 2014, JB Taxi LLC, a protestant to Lyft’s application, filed a motion to strike Lyft’s Petition.  Also on September 26, 2014, PPG requested, by letter to the Secretary of the Commission, that the Commission not consider Lyft’s Petition with the PPG Petition or, in the alternative, allow PPG to respond to the Lyft Petition.  By Secretarial letter dated September 29, 2014, the Commission granted PPG the right to respond to Lyft’s Petition.
  On October 2, 2014, PPG filed a response to the Lyft Petition.

Discussion
A. PPG’s Petition for Interim Emergency Order

PPG’s Petition is couched as a petition for interim emergency relief.  Our regulations governing interim emergency relief provide, in relevant part:  
§ 3.6. Petitions for interim emergency orders.

(a)
A party may submit a petition for an interim emergency order during the course of a proceeding. The petition shall be filed with the Secretary and served contemporaneously on the Chief Administrative Law Judge and on the parties. 

(b)
To the extent practicable, a petition for an interim emergency order must be in the form of a petition as set forth in § 5.41 (relating to petitions generally). A petition for an interim emergency order must be supported by a verified statement of facts which establishes the existence of the need for interim emergency relief, including facts to support the following: 

(1)
The petitioner’s right to relief is clear. 

(2)
The need for relief is immediate. 

(3)
The injury would be irreparable if relief is not granted. 

(4)
The relief requested is not injurious to the public interest. 

(c)
Allegations set forth in the petition shall be deemed to have been denied by the opposing parties, and an answer is not required. A party may file an answer in the form set forth in § 5.61 (relating to answers to complaints, petitions and motions) no later than 5 days after service of a copy of the petition. 

(d)
Other pleadings, memoranda or briefs related to a petition for interim emergency order are not permitted unless specifically requested by the presiding officer.

Additionally, our regulations governing treatment of proprietary information provide, in relevant part:

§ 5.365. Orders to limit availability of proprietary information.

(a)
General rule for adversarial proceedings. A petition for protective order to limit the disclosure of a trade secret or other confidential information on the public record will be granted only when a party demonstrates that the potential harm to the party of providing the information would be substantial and that the harm to the party if the information is disclosed without restriction outweighs the public’s interest in free and open access to the administrative hearing process. A protective order to protect trade secrets or other confidential information will apply the least restrictive means of limitation which will provide the necessary protections from disclosure. In considering whether a protective order to limit the availability of proprietary information should be issued, the Commission or the presiding officer should consider, along with other relevant factors, the following: 

(1)
The extent to which the disclosure would cause unfair economic or competitive damage. 
(2)
The extent to which the information is known by others and used in similar activities. 
(3)
The worth or value of the information to the party and to the party’s competitors. 
(4)
The degree of difficulty and cost of developing the information. 
(5)
Other statutes or regulations dealing specifically with disclosure of the information. 
In its Petition, PPG argues that an emergency situation exists warranting issuance of an order to unseal a portion of the record of the September 3, 2014 hearing.  PPG argues that it has a right to access the sealed record, citing the Common Law right of access, the First Amendment to the United States Constitution, and the Pennsylvania Constitution.  Additionally, PPG argues that the Public Utility Code explicitly provides that hearings are to be public.  66 Pa. C.S. §703(c).  PPG argues that it will be irreparably harmed if it is denied access to the sealed testimony, since it was not provided the right to be heard prior to sealing the record.
PPG also alleges that unsealing the record will not be injurious to the public interest, since the Public Utility Code provides that Commission hearings are to be open to the public.  PPG requests the Commission (1) unseal the September 3, 2014 record in its entirety; (2) direct the OALJ to grant PPG intervenor status for the limited purpose of opposing any attempts to close any future hearings; and (3) direct that if any party seeks to close the hearings and seal the record, that party must provide two-days’ notice to all parties as well as PPG.

In response to PPG’s Petition, Lyft argues that the data at issue is proprietary, because it could be used by Lyft’s competitors to model and forecast Lyft’s activities in other markets.  Lyft argues that the presumption of public access is not absolute and is rebuttable.  Storms v. O’Malley, 779 A.2d 548 (Pa. Super., 2001).  To meet this burden, a party must show that disclosure will work a clearly defined and serious injury to the party seeking closure.  Publicker Industries, Inc. v. Cohen, 733 F.2d 1059 (3rd Cir. 1984).
Lyft also argues that PPG failed to demonstrate that its need for relief is immediate, since the sealed portion of the testimony will be reviewed by the Commission in due course.  Lyft argues that PPG failed to show that any injury would be irreparable.  To the contrary, Lyft argues that it will suffer irreparable harm if proprietary information is prematurely and improperly revealed to the public.  Finally, Lyft alleges that PPG failed to demonstrate that the requested relief is not injurious to the public interest.  Lyft notes that there are exceptions to public disclosure for proprietary information and that the public interest would be harmed by disclosure prior to Lyft fully exercising its rights to have the information declared proprietary.


In the present case, we are not persuaded that PPG has satisfied its burden under our regulations to establish that interim emergency relief is warranted.  Because there are no further hearings scheduled in this matter, there is no present “emergency” that requires immediate action by the Commission.  The record in this matter has been closed and only 6 pages of transcript are presently sealed pursuant to the ALJs’ order.
  In addition, while we do not dispute the general rule that our hearings are generally open to the public, this requirement does not exist in a vacuum and must be weighed against a party’s legitimate interest in protecting proprietary information.  In re Estate of Du Pont, 2 A.3d 516 (Pa. 2010).  As explained in Hutchison v. Luddy, 611 A.2d 1280 (Pa. Super. 1992), the common law right of access is not absolute, and the court may, if appropriate, exclude the public from court proceedings or records of the court “to protect private as well as public interests: to protect trade secrets, or the privacy and reputations [of innocent parties], as well as to guard against risks to national security interests, and to minimize the danger of an unfair trial by adverse publicity."  Id. at 1290 (emphasis added).

Indeed, the Commission’s regulations have long recognized that certain information addressed in our administrative proceedings may be trade secrets or otherwise confidential such that public disclosure would likely cause competitive harm to the party providing the information or unfair economic advantage to the party’s competitors.  52 Pa. Code § 5.365.  This same exemption for proprietary information is recognized in Pennsylvania’s Right to Know Law which exempts from public disclosure information which would “cause substantial harm to the competitive position of the person that submitted the information.  65 P.S. §67.102.  In sum, the right to public access is not absolute.
Applying the standards for interim emergency relief set forth in 52 Pa. Code §3.6(b), the Commission finds that under the circumstances presented, PPG has not met its burden.  First, while PPG certainly has a right to state its position regarding whether a particular hearing segment should be open, the underlying merits of its argument are another matter.  We agree with Lyft that the harm potentially caused by prematurely disclosing arguably proprietary information in the administrative process, is significant.  As such, PPG’s right to relief is not clear.

Further, PPG has not established that the need for disclosure is immediate and that any injury to PPG is irreparable. As noted, there are no further hearings scheduled in the matter and the record is now closed.  Moreover, while improper premature disclosure would, most likely, cause irreparable harm to the party seeking protection, we perceive no irreparable injury to PPG if public disclosure of the alleged proprietary information is delayed to allow for Commission review.  We find, therefore, that PPG’s right to relief is neither immediate nor will irreparable harm be caused to PPG.

Finally, regarding the public interest, we believe that while timeliness is a concern, this concern should not be elevated above all others.  It is axiomatic that once proprietary information is disclosed, it cannot be effectively “undisclosed”.  This would, in the Commission’s judgment, be injurious to the public interest.  Therefore, we believe that the public interest is best served by ensuring our process does not sacrifice substance to the interest of timeliness.


Based on the foregoing, we will deny PPG’s Petition as filed.
We note that, in addition to its request that the record be immediately unsealed in its entirety, PPG also requests that the Commission direct that it grant PPG the right to intervene for the limited purpose of opposing any future attempts to close the hearings or seal the record, as well as require any party seeking to close the hearing or seal the record to provide 2 days’ notice to all parties and PPG.  We decline to provide this requested prospective relief.  PPG can avail itself of all developments of this case by monitoring the record, which is available to the public, and can adequately pursue and protect its interests by this course. 


B.
Lyft’s Petition for Interlocutory Review 
Lyft’s Petition requests that we answer the following question in the affirmative:

Does the trip data of TNCs constitute proprietary information and/or a trade secret that must be restricted from public disclosure?

The applicable provision of the Commission’s Rules and Regulations is 52 Pa. Code § 5.302.  This provision states, in pertinent part:

§ 5.302. Petition for interlocutory Commission review and answer to a material question.


(a) 
During the course of a proceeding, a party may file a timely petition directed to the Commission requesting review and answer to a material question which has arisen or is likely to arise. The petition must be in writing with copies served on all parties and the presiding officer and state, in not more than three pages, the question to be answered and the compelling reasons why interlocutory review will prevent substantial prejudice or expedite the conduct of the proceeding.
The pertinent consideration regarding petitions for interlocutory review and answer to material question is whether such review is necessary in order to prevent substantial prejudice.  We have construed “substantial” prejudice to mean that the error and any prejudice flowing therefrom could not be satisfactorily cured during the normal Commission review process.  Joint Application of Bell Atlantic Corp. and GTE Corp., Docket No. A-310200F0002, et al. (Order entered June 14, 1999); Pa. PUC v. Frontier Communications of Pa. Inc., Docket No. R‑00984411 (Order entered February 11, 1999); In re: Knights Limousine Service, Inc., 59 Pa. P.U.C. 538 (1985).

In Re Pennsylvania Gas & Water Co., I-840337, 58 Pa PUC 411, 415 (1984) we stated: “The certified question and interlocutory appeal of a non-certified question procedures are not vehicles by which every adverse evidentiary ruling is to be reviewed, nor is it a substitute for, or an alternative, to the exception or appeal procedures antecedent to a review by Commission in the normal course.  Rather it is a procedure to be utilized sparingly, in the most unusual of circumstances such as those in which reversal and remand would not adequately cure the prejudice to a party, or in those circumstances in which guidance from the Commission is necessary regarding a dispute as to the major direction of an investigation, or where the relevancy of a major issue is involved, when, if guidance is not forthcoming, many days of hearing time may be needlessly expended.”  See Pa. P. U. C. v. Bloomsburg Water Co., 67 Pa. PUC 253 (1988); also Investigation into water contamination of Spring Brook Reservoir owned by Pennsylvania Gas and Water Company, Docket No. I-840037 (Order entered June 27, 1984).
The correctness of the Presiding Officer’s ruling involved in a request for interlocutory Commission review of a material question is not a determinative issue when we set out to examine whether a petitioner has fulfilled the regulatory requirements.  Saucon Creek Assoc., Inc. v. Borough of Hellertown, 69 Pa. P.U.C. 467 (1989).
Petitions for interlocutory review are not favored, as the preferred approach is to permit proceedings to move forward in the normal course in order to provide all parties, the Presiding Officer, and the Commission, with a full opportunity to develop the record, brief issues, and present arguments at each stage.  See Re:  Philadelphia Gas Works Universal Service and Energy Conservation Plan, Docket No. M-00072021 (Order entered October 23, 2009) at 3.

The interlocutory review standard has been interpreted in In re: Application of Knights Limousine Service, Inc., supra, where the Commission stated that it does not routinely grant interlocutory review except upon a showing by the petitioner of extraordinary circumstances or compelling reasons.  We have determined that such a showing may be accomplished by a petitioner by its proving that, without such interlocutory review, some harm would result which would not be reparable through normal avenues, that the relief sought should be granted now, rather than later, and that granting interlocutory review would prevent substantial prejudice or expedite the proceeding.  Pa. PUC v. Philadelphia Gas Works, Docket Nos. P-2009-2097639 and 
R-2009-2139884 (Order entered April 15, 2010) (PGW Order).

Pursuant to 52 Pa. Code § 5.303(a), on consideration of a petition for interlocutory review and answer to a material question, the Commission has the authority to either: (1) continue, revoke or grant a stay of proceedings if necessary to protect the substantial rights of the parties; (2) determine that the petition was improper and return the matter to the presiding officer; (3) decline to answer the question; (4) answer the question.

It is with due consideration to the above-cited principles that we consider the material questions raised by Lyft.  We find that Lyft has satisfied its burden for the question to be considered, but we will answer the question in the negative.

While we have denied PPG’s Petition, we note that all parties have been provided full opportunity to address Lyft’s Petition for Interlocutory Review which addresses the underlying substantive issue of whether the information at issue is entitled to proprietary protection under our regulations at 52 Pa. Code § 5.365.  Based on the Parties’ filings, we find that Lyft has established that consideration of the question at this point will prevent substantial prejudice and expedite the conduct of the proceedings.  52 Pa. Code § 5.302.   The resolution of this issue will determine whether the presently sealed portion of the hearing transcript can be unsealed.  Moreover, resolution of this question is likely to render moot the presently pending Commonwealth Court proceeding in which the PPG is challenging its lack of access to the same information that is claimed to be proprietary by Lyft.
  Based on these considerations, there should be no further delay in resolving this issue.

As noted, the sole factual information at issue involves the number of rides Lyft provided during designated time periods.  The start time, duration, location, destination, mileage, charges and other details of these rides are not involved, only the aggregate number of rides provided. In support of its position that this information should be afforded proprietary status, Lyft argues: 
The data protected by the ALJs is proprietary, because it could be used by Lyft’s current and prospective competitors to model and forecast Lyft’s activities in other markets. Lyft and its competitors are not traditional transportation companies, but are highly sophisticated technology companies providing technology services that facilitate consumer transportation.  To analyze market activity and growth forecasts, Lyft utilizes data-intensive market analytics based on proprietary usage data available only through its platform, such as the number of rides provided in a particular market or the concentration of pick-ups and drop-offs in specific segments of that market.  Such data would be extremely valuable to Lyft’s primary competitor, particularly in light of recent aggressive tactics used to gain market share in the TNC industry.  While the Commission may claim a right to review the data in order to further its regulatory obligations under the Public Utility Code, the statute also empowers the Commission with authority to protect documents containing trade secret or proprietary information from public release.  See 66 Pa. C.S. § 335(d). Lyft’s Answer, pp. 5, 6.  

Lyft further argues:

Applicant is one of two market leaders in a fiercely competitive and rapidly expanding TNC industry.  Disclosure of the data would not be ignored by Applicant’s competitors.  For example, once a competitor knows the volume of Applicant’s business in a particular market, they can use that data to reassess their resource deployment in the area.  The data could also be used towards more technical applications, as the number of rides in a particular market could service as the building block to replicate Applicant’s sales patterns by adding more publicly available data to the mode, (i.e., demographics, income, education, etc.).

The remaining factors are similarly compelling. Applicant has not previously disclosed trip data prior to responding to the July 31, 2014 Interim Order.  The presence of the data in even a protected public file is concerning to Applicant, but Applicant desires to offer its service in Pennsylvania and is therefore seeking to comply with all PUC’s directives.  Applicant would not have disclosed the data for any other purpose and strongly encourages the Commission to grant proprietary treatment for the trip data.

The third factor is indistinguishable from the first under Applicant’s circumstances.  As for the fourth factor, it would be impossible for any entity to develop the trip data.  It is not possible to track all of the vehicles used in conjunction with Applicant’s platform and Applicant does not maintain such data in any publicly accessible forum.

The fifth factor also favors grant proprietary treatment for the trip data.  The Commission’s Regulations currently requires call or demand taxis and limousines to maintain trip logs and furnish them upon demand.  52 Pa. Code §§ 29.313, 29.335.  However, as addressed in Section II.B, supra, call or demand taxis and limousines are not TNCs and do not face the same market pressures.  Additionally, the Commission’s Regulations requiring call or demand taxis and limousines to maintain and furnish trip log data do not require them to file the information with the Commission’s Secretary.  Accordingly, the Regulations indicate only that the Commission shall be granted access to such data, which does not impede proprietary treatment for such information.

Applicant further adds that the limited scope of the requested protection favors granting proprietary treatment of the trip data.  Three public evidentiary hearings were held in this matter, generating three transcripts totaling 564 pages.  Of the 564 total pages, only 6 were sealed from public record, indicating that the least restrictive means of protecting the information was applied by the ALJs, consistent with Section 4.423 of the Commission’s Regulations.  52 Pa. Code § 5.423 Lyft Main Brief, pp 46-47.
In addition to its Answer, Lyft elaborated on its rationale in its Petition for Interlocutory Review.  In its Petition, Lyft stresses that it is a “technology company operating within the sharing economy, which is highly competitive, dependent on data-driven market analytics, and more rapidly than traditional motor carrier services.”  Petition at 3.  Lyft presents an affidavit from Joseph Okpaku Director of Public Policy for Lyft, which stresses that Lyft, a participant in the sharing economy, has limited ownership and operation of any substantive assets.  Mr. Okpaku opines that:  

Publishing trip data would negatively affect Lyft’s competitive position because other TNCs would have an opportunity to measure Lyft’s penetration of the Pittsburgh market and make informed decisions regarding the necessity to engage in activities designed to attract drivers currently using Lyft’s platform to another TNC platform.  Because the driver has no ties to the company other than downloading a free mobile app, the driver could easily switch from Lyft to a competitor TNC.  Lyft’s competitors would undoubtedly use the published trip data as a barometer to calibrate their marketing activities in the Pittsburgh market.  Moreover, Lyft’s competitors could extrapolate the Pittsburgh data and develop algorithms to model and estimate Lyft’s growth rate in other potential markets, which would be used to anticipate and counter Lyft’s strategies for attracting drivers in different markets.

These concerns are not theoretical.  Participants in the TNC industry have resorted to aggressive campaigns to reduce competitors’ market share, including, in some cases, calling drivers registered to one TNC and arranging fake pick-ups to prevent drivers from responding to real customers.  Publication of the requested trip data could help competitors determine whether Pittsburgh should be amongst the markets in which such unsavory tactics, or more robust traditional marketing, should be deployed.

Finally, although the production of aggregate trip data may seem innocuous, the aggregate trip data for the Pittsburgh market would be specific enough to formulate market models and projections.  Pittsburgh is a relatively small market.  Considering the tremendous technological resources available to Lyft’s competitors (which far exceed the financial and analytical resources generally available to a typical traditional motor carrier) it would not be difficult to supplement the total number of rides under the Lyft platform with data regarding the dates and times of sporting events, publicly available population and demographic data, traffic statistics, weather patterns, and other data.  Without the trip data, such attempts to model Lyft’s market penetration would amount to nothing more than speculation, but published trip data would allow competitors to produce reasonably accurate estimates of the volume of Lyft’s business across the Pittsburgh service territory and potentially even in more specific formats, such as neighborhood-specific market forecasts.
  

In response to Lyft’s Petition, J.B. Taxi, LLC filed a Motion to Strike, arguing that Lyft’s Petition seeks to improperly place additional evidence on the record to support its Petition.  PPG also filed a response to Lyft’s Petition, which mirrored JB Taxi’s arguments and also argued that Lyft failed to meet the requirements of 52 Pa. Code §5.365 to warrant non-disclosure.  

We agree with J.B. Taxi’s and PPG’s position regarding the impropriety of Lyft’s Petition.  It was incumbent upon Lyft to timely make its case before the ALJs.  The evidentiary record relied upon by the ALJs in this regard cannot be supplemented by late-filed affidavits.  To allow supplemental evidence at this juncture would amount to a unilateral argumentation of the record, depriving Protestants of their rights to cross-examination and well as offer rebuttal evidence.
  Under these circumstances, we find that Lyft cannot, via a late filed affidavit, supplement the record.

Notwithstanding the foregoing, even considering Lyft’s Petition in total, we do not find the allegations presented therein persuasive.  PPG argues, and we agree, that the affidavit is conclusive and speculative and fails to meet the standards established at 52 Pa. Code §5.365 for proprietary treatment.  The information at issue, the aggregate number of trips Lyft provided prior to receiving authority to operate in Pennsylvania, is of obvious concern to the public and would only be protected from disclosure for extraordinary reasons.  Lyft has failed to provide such reasons.


Based on the justifications submitted by Lyft and in consideration of the arguments presented by J.B. Taxi and PPG, we are not persuaded that the data requested, and submitted, should be protected as proprietary pursuant to our standards set forth in 52 Pa. Code §5.365.  As noted, the data requested is aggregate data involving trip numbers.  It does not involve “the number of rides in a particular market or the concentration of pick-ups and drop-offs in specific segments of that market.”  Nor does the information include the start time, duration, location, destination, mileage, charges and other details of these rides.   Similarly, Lyft’s allegation that “once a competitor knows the volume of Applicant’s business in a particular market, they can use that data to reassess their resource deployment in that area”, is not persuasive.  The data does not involve sales patterns, as Lyft suggests, but rather involves total numbers of trips provided in the entire service territory.  Therefore, we reject Lyft’s argument that disclosure would cause “unfair economic and competitive damage.”  52 Pa. Code §5.365(a)(1).

Lyft also argues that the information is not known by others and only disclosed to the Commission in compliance with the July 31, 2014 Interim Order.  We do not find this a compelling reason to seal the information.  The information is simply aggregate data, as noted above.  It is not a trade secret or an operational methodology and, in the Commission’s judgment, is not of significant value to Lyft’s competitors sufficient to warrant non-disclosure.  52 Pa. Code §5.365(a)(3).  Under these circumstances, we reject Lyft’s argument.


Lyft next argues that it would be impossible for any entity to develop the trip data and that it is not possible to track all vehicles used in conjunction with its platform.  Again, we emphasize the data requested is not a trade secret.  It is simply a compilation of the number of trips Lyft provided in Allegheny County prior to Lyft being authorized by the Commission to operate.  Therefore, while it may be “impossible for an entity to develop the trip data,” this in itself does not warrant non-disclosure. 


Finally, Lyft cites Commission regulations for taxi and limousine companies and the regulatory data retention requirements attendant to those carriers.  Lyft argues that those carriers are required to maintain trip data, but are not required to file that data with the Commission.  52 Pa. Code §§ 29.313, 29.335.  Lyft also alleges that taxi and limousine carriers are not TNC’s and do not face the same market pressures.  
We agree with Lyft that our regulations covering trip data for taxi and limousine carriers do not require filing that data with the Commission.  However, those regulations govern certificated, operational transportation entities.  The present proceeding is an application process wherein the fitness of Lyft is at issue.  52 Pa. Code § 41.14.  Our regulations at 52 Pa. Code §§ 29.313 and 29.335 are therefore inapposite.  Transparency is critical and will not be compromised on specious grounds.  Under these circumstances, we reject Lyft’s application to seal the record regarding trip data.

Lyft cites Pa. P.U.C. v. Bell Atlantic Pennsylvania, Inc. et al., 6 Pa. P.U.C. 208 (1996) and In re Exelon Energy, 94 Pa. P.U.C. 382 (2000) in support of its positon.  We believe that Lyft’s reliance on our decisions in Bell Atlantic and Exelon Energy is misplaced.  In Bell Atlantic, we found that a study conducted at a cost of $500,000 to the phone company was not subject to disclosure, since it would reveal the cost to provide basic universal service in each of its 384 wire customers.  This information would allow competitors to know the exact cost of service and how to undercut the price.  No such potential harm exists here with the disclosure of aggregate, unauthorized trip data.  Similarly, in Exelon Energy we required disclosure of total electricity sales data but protected the accompanying revenue data from disclosure.  The sales data in Exelon Energy is analogous to the aggregate trip data here and disclosure of this data is appropriate.


Finally, we note that there is one remaining element to consider, Lyft’s insurance policies. We note that those documents, Insurance Federation (IF) Exhibits 1, 2, and 3 were admitted into the record as they were presented for submission by the protestant, IF.  Neither the sponsoring party nor any other party objected to the exhibits.  The ALJs did not order any redaction of those documents at that point.


Under these circumstances, we will not order the augmentation of exhibits submitted.  The IF was free to submit exhibits as it saw fit.  While we recognize that an Interim Order issued September 2, 2014, directed, inter alia, that Lyft’s August 31, 2014, Petition for Protective Order be granted as it relates to dollar amounts paid for insurance coverage, this Interim Order did not dictate the form of the IF’s submitted exhibits and in that respect, was moot.
  Rather, IF chose to submit its exhibits as they appear in the record with no stated dollar amount, without objection.  Those exhibits are available to the public, as submitted by IF.  Here, the parties agreed among themselves as to the content of the exhibit, which agreement the Commission will not second-guess.  The evidentiary record stands as submitted by the parties.  Therefore, we reject PPG’s request as it pertains to IF’s exhibits.

THEREFORE, IT IS ORDERED:

1. That PPG’s Petition for Interim Emergency Order is denied.

2. That the Motion to Strike, filed by JB taxi LLC, is granted.

3. That the following question is answered in the negative:

Does the trip data of TNCs constitute proprietary Information and/or a trade secret that must be restricted from public disclosure?

4.
That the record in this proceeding is unsealed in its entirety. 
5.
That this Order is effective 10 days following the entry date of this Order. 
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BY THE COMMISSION

Rosemary Chiavetta

Secretary

(SEAL)

ORDER ADOPTED: October 23, 2014

ORDER ENTERED:  October 23, 2014
� Lyft has since abandoned its request for proprietary treatment of the Form E certificate and insurance policies.  Those documents are available as exhibits to the case.


� PPG alleges that the September 29, 2014 Secretarial Letter invokes upon PPG party status to the action at P-2014-2442001.  PPG is mistaken.  This particular docket proceeding is intertwined with the Application docket proceedings and PPG’s participation does not equate to party status.


� The transcript totals 583 pages of testimony covering 3 days of hearing.


� Kim Lyons and Pittsburgh Post-Gazette v. Pa. PUC, No. 468 M.D. 2014.


� We note that the data requested was for a period of time that Lyft was not authorized to operate in Pittsburgh.


� We note that Lyft’s Petition also exceeds the limitations at 52 Pa. Code §5.302(a).


� The September 2, 2014 Order specifically noted on this issue that “[t]he Protestant does not object to the redaction of the dollar amounts paid for the specific policy.” p.5.


� We note that this particular issue was not encompassed within the portion of the hearing from which PPG was excluded.
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