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I.	INTRODUCTION

		This Decision recommends the Commission adopt a Petition for a Joint Default Service Program, as modified below, filed by two Electric Distribution Companies pursuant to the Electricity Generation Customer Choice and Competition Act.  The modification will allow the Companies flexibility in selecting a procurement trigger date if market conditions appear to be turning unfavorable, as discussed further below.  The Decision finds that the proposed procurement plan, with the one modification, satisfies all applicable statutes and Commission regulations.

II.	HISTORY OF THE PROCEEDING

On May 30, 2014, Citizens’ Electric Company of Lewisburg, PA (Citizens’) and Wellsboro Electric Company (Wellsboro) (collectively referred to as “the Companies” or CEW) filed with the Pennsylvania Public Utility Commission (Commission) a Petition for a Joint Default Service Program for the Period June 1, 2015 Through May 31, 2018.  At the direction of Commission staff, the Companies filed a duplicate copy of the Petition on June 5, 2014 to assign a second docket number to the filing distinguishing the two companies involved.  The Petitions were docketed by the Commission at Docket Numbers P-2014-2425024 and P-2014-2425245.  The Petitions were filed pursuant to the Electricity Generation Customer Choice and Competition Act, 66 Pa.C.S. § 2801, et seq., as amended by Act 129 of 2008, the Commission’s Default Service Regulations, 52 Pa.Code §§ 54.181-54.189, and the Commission’s Policy Statement on Default Service, 52 Pa.Code §§ 69.1801-69.1817.

On June 10, 2014, the Commission issued a Notice establishing an Initial Prehearing Conference for this matter for Wednesday, July 9, 2014 beginning at 2:00 p.m. in Hearing Room 3 of the Commonwealth Keystone Building in Harrisburg and assigning me as the Presiding Officer.  A Prehearing Conference Order dated June 12, 2014 was issued setting forth various procedural issues that would govern the Initial Prehearing Conference.

On June 20, 2014, the Office of Small Business Advocate (OSBA) filed a Complaint and Public Statement.  The Joint Petition was published in the Pennsylvania Bulletin on June 21, 2014, with a deadline to file an Answer or Protest by July 7, 2014.  On June 30, 2014, the OSBA filed a Protest.  Similarly, on July 2, 2014, the Office of Consumer Advocate (OCA) filed an Answer, Notice of Intervention and Public Statement.

In response to the Prehearing Conference Order, Prehearing Memoranda were received by the Companies, OCA and OSBA.  The Initial Prehearing Conference convened on Wednesday, July 9, 2014, as scheduled.  The following counsel entered their appearance for the Initial Prehearing Conference: Adeolu Bakare, Esquire, on behalf of the Companies; Aron Beatty, Esquire and Brandon Pierce, Esquire, on behalf of the OCA; and Sharon Webb, Esquire, on behalf of OSBA.  During the Initial Prehearing Conference, various procedural matters were discussed.  A Scheduling Order dated July 10, 2014 was issued memorializing the issues that were agreed to during the Initial Prehearing Conference.  The parties were reminded that Commission policy promotes settlements.  52 Pa.Code § 5.231(a).  The parties were encouraged to commence settlement discussions as early as possible.



The following pre-served testimony was distributed by the parties in accordance with the procedural schedule:

Citizens’ and Wellsboro

Statement No. 1 (Direct Testimony of Craig Eccher)
Statement No. 1-R (Rebuttal Testimony of Craig Eccher)
Statement No. 2 (Direct Testimony of Eric Winslow)
Statement No. 2-R (Rebuttal Testimony of Eric Winslow)
Statement No. 3 (Direct Testimony of Charles Barnes)
Statement No. 3-R (Rebuttal Testimony of Charles Barnes)

OCA

	Statement No. 1 (Direct Testimony of Alvaro E. Pereira)
	Statement No. 1-S (Surrebuttal Testimony of Alvaro E. Pereira)

OSBA

	Statement No. 1 (Direct Testimony of Brian Kalcic)
	Statement No. 2 (Rebuttal Testimony of Brian Kalcic)

Pursuant to the Scheduling Order, the evidentiary hearing was held in this matter on September 11, 2014.  During the Hearing, the pre-served testimony was admitted into the record subject to timely objections, motions or cross-examination.  A Briefing Order was issued on September 11, 2014 providing instructions to the parties regarding the briefs to be filed including the dates the briefs were due.

On September 16, 2014, the Companies filed a Motion for Issuance of a Protective Order.  No Answers were received in response to the Motion.  As a result, the Motion was granted via Order dated September 29, 2014.
Pursuant to the Briefing Order, Main Briefs were filed by the Companies, the OCA and OSBA on October 1, 2014 and Reply Briefs were filed by the same parties on October 10, 2014.  The record in this case closed on October 10, 2014 when the Reply Briefs were submitted.

III.	DESCRIPTION OF THE COMPANIES

		Wellsboro is a small Electric Distribution Company (EDC) providing service in the Borough of Wellsboro, Tioga County.  CEW St. No. 1 at 3.  As of January, 2013, Wellsboro served 6,255 customers, of which 5,070 were Residential customers and 1,185 were Commercial and Industrial (C&I) customers.  Id.  Wellsboro’s service territory is surrounded by the service territory of Pennsylvania Electric Company (Penelec) and various rural electric cooperatives and the Company does not own any high-voltage transmission facilities or generation resources.  Id. at 3-4.  Wellsboro is a summer-peaking utility.  Id. at 4.  Some light manufacturing customers are also present in the service territory.  Id.  With limited exceptions, most of the customers in the Wellsboro territory exhibit fairly consistent load profiles, with consistent peaks, except for some Large C&I customers.  Id.  No Wellsboro customer has purchased electric supply from a third-party Electric Generation Supplier (EGS), although one larger customer indicated it was exploring competitive alternatives.  Id. at 5.

		Citizens’ is an investor-owned EDC under the jurisdiction of the Commission operating in Lewisburg Borough, Buffalo, East Buffalo and Kelly Townships in Union County and West Chillisquaque Township in Northumberland County.  CEW St. No. 2 at 3-4.  Citizens’ service territory is surrounded by the service territory of PPL Electric Utilities Corporation (PPL).  Id. at 4.  Citizens’ owns no high-voltage transmission facilities or generation resources.  Id.  As of January, 2014, Citizens’ served approximately 5,736 residential customers and 1,151 commercial, industrial and lighting customers with similar usage characteristics.  Id.  Citizens’ is a winter-peaking utility and its historic one-hour electrical load peaked at approximately 46.0 MW in February, 2007.  Id.  The larger accounts generally operate only during the daytime peak periods and, as a result, also tend to show higher usage during on-peak periods when heating and 


cooling is required.  Id. at 4-5.  Between 1999 and spring 2014, Citizens’ had only a total of three Residential and two Non-Residential customers shop for electric supply from alternatives EGSs, with the latest occurring in 2001.  Id. at 5.  However, one EGS recently executed a Coordination Agreement for Citizens’ service territory and actively solicited Large C&I accounts in Citizens’ service territory.  Id.  As of June 1, 2014, Large C&I accounts had switched to the EGS representing 17.5% of Citizens’ total annual sales.  Id.

III.	FINDINGS OF FACT

1. On May 30, 2014, Citizens’ Electric Company of Lewisburg, PA (Citizens’) and Wellsboro Electric Company (Wellsboro) (collectively referred to as “the Companies” or CEW) filed with the Pennsylvania Public Utility Commission (Commission) a Petition for a Joint Default Service Program for the Period June 1, 2015 Through May 31, 2018.

2. On June 20, 2014, the Office of Small Business Advocate (OSBA) filed a Complaint and Public Statement.

3. The Joint Petition was published in the Pennsylvania Bulletin on June 21, 2014, with a deadline to file an Answer or Protest by July 7, 2014.

4. On June 30, 2014, the OSBA filed a Protest.

5. On July 2, 2014, the Office of Consumer Advocate (OCA) filed an Answer, Notice of Intervention and Public Statement.

6. CEW submitted the testimony of Craig Eccher (Statement Nos. 1 and 1-R), Eric Winslow (Statement Nos. 2 and 2-R) and Charles Barnes (Statement Nos. 3 and 3-R).

7. The OCA submitted the testimony Alvaro Pereira (Statement Nos. 1 and 1-S).

8. The OSBA submitted the testimony of Brian Kalcic (Statement Nos. 1 and 2).

9. Since January 1, 2008, Citizens’ and Wellsboro have been operating a Default Service Plan (DSP) referred to as the Stratified Procurement Plan that combines a variety of products, procured at varying times, into a single portfolio encompassing the entire default service needs for both Companies.  CEW M.B. at 1.

10. As part of the Stratified Plan, the Companies employ a single portfolio manager, currently ACES Power Marketing (APM), to administer the energy procurement portfolio on their behalf.  CEW M.B. at 1.

11. During the time the Stratified Plan was in place, revisions to the Electricity Generation Customer Choice and Competition Act (Competition Act) and the Commission’s regulations, among other things, have occurred.  CEW M.B. at 2.

12. The Companies anticipate increases in customer migration due to EGS activity and the continued expansion of competitive retail in their respective service territories.  CEW M.B. at 5.

13. As a result of anticipated increases in customer migration, the Companies proposed a revised procurement methodology that, the Companies contend, recognizes these changes in a manner that is more feasible and cost-effective for smaller EDCs.  CEW M.B. at 5.

14. The Companies propose to terminate the Stratified Plan and meet their DSP obligations with a plan containing the following components: 1) an implementation plan, including a Request for Proposal (RFP) process and Supplier Master Agreement (SMA); 2) a procurement plan; 3) a rate design plan; 4) a contingency plan; and 5) Retail Market Enhancement (RME) programs.  CEW M.B. at 9.



15. To implement the proposed DSP, the Companies have developed an RFP to select wholesale suppliers and an SMA to establish additional terms of service.  CEW M.B. at 9.

16. While the Companies have historically relied on bilateral agreements throughout the Stratified Plan, the Companies proposed in their DSP to implement a competitive bid process and submitted an RFP as part of this proceeding.  CEW M.B. at 10.

17. The Companies do not intend to retain a third party agency to conduct the RFPs or review submitted bids but propose to conduct separate sealed bids for each service territory.  CEW M.B. at 10, citing, CEW St. No. 2 at 9-10.

18. The Companies will develop a prequalification process for evaluation of wholesale suppliers’ credit and technical qualifications and described the proposed key deadlines for the process.  CEW M.B. at 9-10.

19. The Companies will not proceed with the bid selection process unless a minimum of three bids qualify for consideration by meeting the requirements of the RFP.  CEW M.B. at 10, citing, CEW St. No. 2-R at 2.

20. In addition to the RFP, the Companies proposed an SMA that closely tracks the Pennsylvania Universal Master Agreement developed by the Commission to further define the terms and conditions applicable to each selected wholesale supplier.  CEW M.B. at 12, citing, CEW St. No. 2 at 11-12.

21. Changed circumstances merit a transition from the Stratified Plan to the Companies’ proposal to procure default service supply through load-following full requirements (FR) contracts with wholesale suppliers.  CEW M.B. at 13-28.



22. The continued expansion of competitive retail in the Companies’ service territories will significantly reduce default service load and erode the effectiveness of the Stratified Plan.  CEW M.B. at 14-18.

23. The Companies proposed a 3-year default service plan offering an index price energy product to Residential and Small C&I customers and an hourly-priced service for Large C&I customers with a registered peak demand above 400 kw.  CEW M.B. at 20-21.

24. For all customers, the Companies’ proposed default service product would pass-through transmission and capacity costs, but fix all remaining costs through a Supplier Adder which will necessitate approval of limited waivers.  CEW M.B. at 21.

25. The energy component of the wholesale contract for Residential and Small C&I Default Service will be adjusted every six months based on PJM West Hub on-peak monthly forward pricing on predetermined Trigger Dates; the wholesale rate formula will assume a straight passthrough of the mathematical average of the monthly on-peak per MWh strip pricing for all MWh sold to customers during the 6-month pricing period.  CEW M.B. at 22-23.

26. The energy component of Hourly Priced Service (HPS) for Large C&I Hourly Default Service will be the real-time hourly PJM Locational Marginal Price (LMP) for the PJM West Hub.  CEW M.B. at 22-23.

27. The proposed procurement plan will include a Reliability Pricing Model Auction (Capacity)—passthrough of actual monthly costs for the default service load, without markup.  CEW M.B. at 22-23.

28. The proposed procurement plan will include a Network Integrated Transmission Service (NITS)—passthrough of actual monthly costs for the default service load, without markup.  CEW M.B. at 22-23.

29. The proposed procurement plan will include a Supplier Adder—per-kWh charge applicable to both fixed and hourly energy supply that covers all other costs to deliver default service power to the Citizens' or Wellsboro Aggregate Bus, including congestion, marginal losses, Alternative Energy Portfolio Standards (AEPS) Act compliance, and transmission losses, as well as all risks associated with default service customer usage variability, customer migration (switching to an EGS for supply service or returning to default service as permitted under the Companies' tariffs and Pennsylvania law) and deviations between the forward pricing and actual costs.  The Supplier Adder may be different for each territory, but will remain fixed for the 3-year contract term.  CEW M.B. at 22-23.

30. The wholesale supplier serving each Company will adjust the energy cost component on semi-annual “Trigger Dates” with the energy component remaining fixed for six months following each adjustment.  CEW M.B. at 22-23.

31. Large C&I customers’ rates would track real-time market conditions.  CEW M.B. at 22-23.

32. The Companies currently recover default service costs through a Generation Supply Service Rate (GSSR) which they propose to continue to recover default service costs in the proposed procurement plan, although the proposal to index energy costs for Residential and Small C&I customers while offering hourly-priced service for Large C&I customers requires a bifurcation of the existing GSSR.  CEW M.B. at 28.

33. The Companies propose to modify the collection and reconciliation provisions to accommodate the six-month pricing periods applicable to Residential and Small C&I customers and modify the GSSR by transferring recovery of certain Wellsboro-specific costs from the Companies’ GSSR to the Wellsboro Customer Choice Support Charge (CCSC) Rider.  CEW M.B. at 28.

34. The GSSR-1 will consist of: (1) projected Purchased Power Costs (the fixed energy rate + the Supplier Adder + Projected NITS costs for the GSSR-1 class + Projected Capacity Costs for the GSSR-1 Class + Company Administrative Costs); plus or minus (2) the Reconciliation Period E-factor; divided by (3) projected metered sales to GSSR-1 default service customers; times (4) a GRT gross-up.  CEW M.B. at 30, citing, CEW St. No. 3 at 5.

35. The transmission and capacity cost components will also be charged on a fixed per-kwh basis for each 6-month pricing period and all remaining costs to deliver default service power will be assigned to the wholesale suppliers and recovered through the fixed-price Supplier Adder.  CEW M.B. at 31.

36. The GSSR-2 for the Large C&I customers duplicates the structure of the GSSR-1, except that the GSSR-2 price components reflect real-time market conditions and replace the fixed energy cost component with the hourly-priced service and substitute the projected per –kwh capacity and transmission costs with real-time demand-based capacity and transmission cost allocators.  CEW M.B. at 32, citing, CEW St. No. 3 at 6.

37. Both the GSSR-1 and the GSSR-2 would represent the Companies’ Price to Compare (PTC) for the respective customer classes.  CEW M.B. at 33.

38. Certain additional costs associated with the Companies’ default service obligations, including costs incurred by Wellsboro for use of certain sub-transmission lines owned by Penelec, will be recovered through the CCSC Rider currently pending before the Commission instead of recovering such costs through Wellsboro’s GSSR.  CEW M.B. at 33.

39. The Companies procurement plan also includes a contingency plan to ensure the reliable provision of default service when a wholesale generation supplier fails to meet its contractual obligations.  CEW M.B. at 35, citing, CEW St. No. 2 at 19-20.

40. The Companies’ proposed procurement plan proposes to continue the RME programs adopted through the prior DSP but requests a waiver of any requirement to implement Instant Connects or Seamless Moves pending implementation of Electric Data Interchange (EDI) software in the service territories.  CEW M.B. at 36.
41. Both Seamless Moves and Instant Connects are predicated on operational EDI software.  CEW M.B. at 37, citing, CEW St. No. 1 at 11.

42. The Companies expect to complete implementation of EDI software by May 31, 2015.  CEW M.B. at 37.

43. The Companies agreed to increase the minimum number of qualified bids to three.  OSBA M.B. at 8, citing, CEW St. No. 2-R at 2.

44. The Companies offer two energy products:  an indexed energy supply for Residential and Small C&I customers and an hourly-priced service for Large C&I customers.  CEW R.B. at 6.

45. The proposed procurement plan is not a single product plan.

46. The Companies’ proposed procurement plan constitutes a prudent mix of supply consistent with the applicable statutory requirements.

47. As the Companies expect EGSs to rapidly attract much of the Large C&I load and eventually penetrate the Residential and Small C&I markets, the Companies are concerned that continuation of the Stratified Plan would force remaining default service customers to pay increasingly high administrative costs and face reconciliation variability due to the decrease in default service load.  CEW M.B. at 16-17.

48. Until recently, competitive shopping was virtually non-existent in the Companies service territory but two suppliers have become active during the current DSP period.  CEW M.B. at 17.

49. Expanded EGS activity within the Companies’ service territories will erode the effectiveness of the Stratified Plan because the default load will become unpredictable 


and more difficult to accurately project block purchases that will be needed for the default service load.  CEW M.B. at 17; CEW St. No. 1 at 8.

50. The onset of competitive shopping in CEW’s service territory exposes the Companies’ default service customers to the risk of settling overbought or underbought block purchases.  CEW M.B. at 18.

51. The Companies should monitor market conditions near the trigger dates and be flexible in selecting a trigger date if market conditions appear to be turning unfavorable to minimize the chances for increased costs.  OCA M.B. at 28-29; OCA St. No. 1 at 17-18.

52. The Stratified Plan may not adequately satisfy the Commission’s expectations for market-reflective DSPs.  CEW M.B. at 18-19.

53. New RME directives from the End State Order conflict with prior Orders waiving the Companies’ obligation to install EDI software in the service territories until competitive shopping became prevalent in each service territory.  CEW M.B. at 36-37.

54. Both Seamless Moves and Instant Connects are predicated on operational EDI software and the Companies should be exempt from such programs until the EDI software has been implemented.  CEW M.B. at 36-37.

55. No party opposed the requested waivers beyond the opposition to the implementation of the proposed procurement plan, to the extent relevant.

IV.	DISCUSSION

A. Burden of Proof

The Companies have the burden of proof in this proceeding to establish that they are entitled to the relief they are seeking.  66 Pa.C.S. § 332(a).  The Companies must establish their cases by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  To meet their burden of proof, the Companies must present evidence more convincing, by even the smallest amount, than that presented by any opposing party.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950) (Se-Ling Hosiery).  Similarly, a party that offers a proposal not included in the original filing bears the burden of proof for such proposal.  Pa. Pub. Util. Comm’n v. Metropolitan Edison Co., Docket No. R-00061366, Opinion and Order (entered January 11, 2007).

		If a party with the burden of proof establishes a prima facie case, the burden of going forward with the evidence shifts to the other party.  If the other party does not rebut that evidence, the original party will prevail.  If the other party rebuts the original party’s evidence, the burden of going forward with the evidence shifts back to the original party, who must rebut the other party’s evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on the original party.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).

In this case, the Companies request that the Commission approve the joint filing establishing the proposed DSPs and, therefore, have the burden of proving that the plan satisfies all applicable legal requirements for it to be approved.  The OCA has proposed an alternative plan and, therefore, has the burden of proving that the alternative plan should be adopted.

Additionally, all decisions of the Commission must be supported by substantial evidence.  2 Pa.C.S. § 704.  "Substantial evidence" is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 85 Pa. Cmwlth Ct. 23, 480 A.2d 382 (1984).
B. Legal Standard

Default service is the basic service that Pennsylvania’s electric customers are entitled by law to receive if they do not switch to an alternative retail electric generation supplier (EGS), or if their alternative EGS fails to provide them with service.  CEW are the default service providers in their respective service territories and, therefore, must offer default service that meets specific legal requirements.  The requirements include that the default service provider follow a Commission-approved competitive procurement plan, that the competitive procurement plan include auctions, requests for proposal, and/or bilateral agreements, that the plan include a prudent mix of spot market purchases, short-term contracts, and long-term purchase contracts designed to ensure adequate and reliable service at the least cost to customers over time, and shall offer a time-of-use program for customers who have smart meter technology.  66 Pa.Code § 2807(e).

The Electricity Generation Customer Choice and Competition Act (Competition Act) also mandates that customers have direct access to a competitive retail generation market.  66 Pa.C.S. § 2802(3).  This mandate is based on the legislative finding that "competitive market forces are more effective than economic regulation in controlling the cost of generating electricity."  66 Pa.C.S. § 2802(5); see, Green Mountain Energy Company v. Pa. Pub. Util. Comm’n., 812 A.2d 740, 742 (Pa.Cmwlth. 2002).  Also applicable are the Commission's default service regulations, 52 Pa.Code §§ 54.181-54.189, and policy statement, 52 Pa.Code §§ 69.1802-69.1816.  The Commission has directed that EDCs consider the incorporation of certain market enhancement programs into their DSPs in order to foster a more robust retail competitive market.  Investigation of Pennsylvania’s Retail Electricity Market: End State Default Service, Docket Number I-2011-2237952, Order (entered February 15, 2013) (End State Order).

C. Summary of the filing

Since January 1, 2008, Citizens’ and Wellsboro have been operating a Default Service Plan (DSP) referred to as the Stratified Procurement Plan that combines a variety of products, procured at varying times, into a single portfolio encompassing the entire default service needs for both Companies.  CEW M.B. at 1.  As part of that plan, the Companies employ a single portfolio manager, currently ACES Power Marketing (APM), to administer this energy procurement portfolio on their behalf.  Id.  During the time the Stratified Plan was in place, revisions to the Competition Act and the Commission’s regulations, among other things, have occurred.  Id. at 2 (citations omitted).  In particular, the Companies anticipate increases in customer migration due to EGS activity and the continued expansion of competitive retail in their respective service territories.  Id. at 5.  As a result, in their respective filings initiating this proceeding, the Companies proposed a revised procurement methodology that recognizes these changes and in a manner that, the Companies contend, is more feasible and cost-effective for smaller EDCs.  Id.

As noted in their Main Brief, the Companies propose to terminate the Stratified Plan and meet their DSP obligations with a plan containing the following components: 1) an implementation plan, including an RFP Process and Supplier Master Agreement (SMA); 2) a procurement plan; 3) a rate design plan; 4) a contingency plan; and 5) Retail Market Enhancement (RME) programs.  Id. at 9.

1. Implementation Plan

To implement the proposed DSP, the Companies stated that they have developed an RFP to select wholesale suppliers and an SMA to establish additional terms of service.  CEW M.B. at 9.  While the Companies have historically relied on bilateral agreements throughout the Stratified Plan, the Companies proposed in their DSP to implement a competitive bid process and submitted an RFP as part of this proceeding.  Id. at 10.  CEW witness Eric Winslow testified that the Companies do not intend to retain a third party agency to conduct the RFPs or review submitted bids but propose to conduct separate sealed bids for each service territory.  Id., citing, CEW St. No. 2 at 9-10.  Mr. Winslow further noted that the Companies will develop a prequalification process for evaluation of wholesale suppliers’ credit and technical qualifications and described the proposed key deadlines for the process.  Id.  In particular, the process includes a Preliminary Supplier Response to offer each wholesale supplier an opportunity to submit 


supplier-specific modifications to the SMA, providing that the Companies will not consider any requests that are inconsistent with the terms or conditions approved by the Commission.  Id. at 11.

Additionally, in response to a request by the OSBA, the Companies will not proceed with the bid selection process unless a minimum of three bids qualify for consideration by meeting the requirements of the RFP.  Id., citing, CEW St. No. 2-R at 2.  In addition to the RFP, Mr. Winslow also proposed an SMA to further define the terms and conditions applicable to each selected wholesale supplier that closely tracks the Pennsylvania Universal Master Agreement developed by the Commission.  Id. at 12, citing, CEW St. No. 2 at 11-12; see also, 52 Pa.Code § 24.185(e)(6).

2. The Procurement Plan

In their Main Brief, the Companies argued that changed circumstances merit a transition from the Stratified Plan to the Companies’ proposal to procure default service supply through load-following full requirements (FR) contracts with wholesale suppliers.  CEW M.B. at 13-28.  The Companies noted that the Stratified Plan has historically satisfied the Companies’ default service obligations but that “the continued expansion of competitive retail in the Companies’ service territories will significantly reduce default service load and erode the effectiveness of the Stratified Plan.”  Id. at 14-18.  The Companies further noted that the Commission’s End State Order, supra, “establishes policy goals that further diminish the efficacy of the Stratified Plan.”  Id. at 18-20.  As a result, the Companies proposed a new procurement plan to address these issues “while reflecting the smaller load and administrative resources” of the Companies.

The Companies proposed a 3-year default service plan offering an index price energy product to Residential and Small C&I customers and hourly-priced service for Large C&I customers with a registered peak demand above 400 kw.  Id. at 20-21.  For all customers, the Companies’ proposed default service product would pass-through transmission and capacity costs, but fix all remaining costs through a Supplier Adder which will necessitate approval of limited waivers.  Id. at 21.  The detailed components of the Companies’ proposed procurement plan area as follows:

· Energy (as measured at the wholesale meter for the Citizens' or Wellsboro Aggregate Bus, less kWh for customers supplied by EGSs):
· Residential and Small C&I Default Service: The energy component of the wholesale contract will be adjusted every 6 months based on PJM West Hub on-peak monthly forward pricing on predetermined Trigger Dates; the wholesale rate formula will assume a straight passthrough of the mathematical average of the monthly on-peak per MWh strip pricing for all MWh sold to customers during the 6-month pricing period.
· Large C&I Hourly Default Service: The energy component of Hourly Priced Service ("HPS") will be the real-time hourly PJM Locational Marginal Price ("LMP") for the PJM West Hub.
· Reliability Pricing Model Auction ("Capacity")—passthrough of actual monthly costs for the default service load, without markup.
· Network Integrated Transmission Service ("NITS")—passthrough of actual monthly costs for the default service load, without markup.
· Supplier Adder—per-kWh charge applicable to both fixed and hourly energy supply that covers all other costs to deliver default service power to the Citizens' or Wellsboro Aggregate Bus, including congestion, marginal losses, Alternative Energy Portfolio Standards ("AEPS") Act compliance, and transmission losses, as well as all risks associated with default service customer usage variability, customer migration (switching to an EGS for supply service or returning to default service as permitted under the Companies' tariffs and Pennsylvania law) and deviations between the forward pricing and actual costs.  The Supplier Adder may be different for each territory, but will remain fixed for the 3-year contract term.

Id. at 22-23, citing, CEW St. No. 2 at 8.  The plan offers different energy products for the Companies’ customer classes with Residential and Small C&I customers served by an energy product indexed to the PJM on-peak LMP as measured at the PJM West Hub.  Id. at 23.  The wholesale supplier serving each Company will adjust the energy cost component on semi-annual “Trigger Dates” with the energy component remaining fixed for six months following each adjustment.  Id.  Large C&I customers’ rates would track real-time market conditions.  Id.

The Companies noted that, while the proposed procurement plan satisfies most of the Companies’ default service obligations, limited waivers of the hourly-priced threshold, plan length provisions, and frequency of solicitations from the End State Order, are necessary for the implementation of the proposed procurement plan.  Id. at 24; see also, CEW M.B. at App. A.  This includes, among other things, waiver of the 100 kw demarcation for Hourly Pricing Service (HPS), waiver of the recommended two-year term for default service plans commencing on June 1, 2015 and the waiver, to the extent necessary, of any obligation to conduct quarterly solicitations or auctions for supply.  Id. at 25-27.  The Companies attached to their Main Brief a detailed chart itemizing the various Commission regulations that the proposed DSP complies with and for which regulations a waiver was being requested.  Id. at App. A.

The Companies concluded the description of the proposed procurement plan by contending that, with the requested waivers, the proposed procurement plan satisfies the requirements of the Commission’s Default Service Regulations, Policy Statements and End State Order and positions the Companies to usher in an era of competitive retail electric markets without subjecting customers remaining on default service to increasing and/or volatile default supply costs due to reductions to the Companies’ total default service load.  Id. at 28.

3. The Rate Design Plan

The Companies currently recover default service costs through a Generation Supply Service Rate (GSSR).  The Companies propose to continue to recover default service costs in the proposed procurement plan, although the proposal to index energy costs for Residential and Small C&I customers while offering hourly-priced service for Large C&I customers requires a bifurcation of the existing GSSR.  CEW M.B. at 28.  The Companies also proposed to modify the collection and reconciliation provisions to accommodate the six-month pricing periods applicable to Residential and Small C&I customers and to modify the GSSR by transferring recovery of certain Wellsboro-specific costs from the Companies’ GSSR to the Wellsboro Customer Choice Support Charge (CCSC) Rider.  Id.

With regard to bifurcating the GSSR, CEW witness Charles Barnes testified that these changes collectively operate to simplify the GSSRs from both a Company administrative perspective and from a customer perspective.  Id. at 30, citing, CEW St. No. 3 at 3.  Mr. Barnes added that the rate projection and reconciliation process will be simplified and more transparent “because all costs except energy, Reliability Pricing Model Auction (Capacity), Network Integrated Transmission Service (NITS), and the Companies’ administrative costs and working capital are included in the fixed Supplier Adder.”  Id.

Mr. Barnes also provided the below formulaic illustration of the pricing components applicable to Residential and Small C&I customers through the proposed GSSR-1:

The GSSR-1 will consist of: (1) projected Purchased Power Costs (the fixed energy rate + the Supplier Adder + Projected NITS costs for the GSSR-1 class + Projected Capacity Costs for the GSSR-1 Class + Company Administrative Costs); plus or minus (2) the Reconciliation Period E-factor; divided by (3) projected metered sales to GSSR-1 default service customers; times (4) a GRT gross-up.

Id., citing, CEW St. No. 3 at 5.  Mr. Barnes further testified regarding the transmission and capacity cost components also being charged on a fixed per-kwh basis for each 6-month pricing period and that all remaining costs to deliver default service power will be assigned to the wholesale suppliers and recovered through the fixed-price Supplier Adder.  Id. at 31.  The GSSR-2 for the Large C&I customers duplicates the structure of the GSSR-1, except that the GSSR-2 price components reflect real-time market conditions and replace the fixed energy cost component with the hourly-priced service and substitute the projected per kWh capacity and transmission costs with real-time demand-based capacity and transmission cost allocators.  Id. at 32, citing, CEW St. No. 3 at 6.  The GSSR-2, therefore, has a similar formula as the GSSR-1.  Id.  Both the GSSR-1 and the GSSR-2 would represent the Companies’ Price to Compare (PTC) for the respective customer classes.  Id. at 33.

		In addition to bifurcating the GSSR, the Companies have also requested a waiver of the requirement to adjust the GSSR on a quarterly basis in order to align the GSSR-1 adjustments and reconciliation to the six-month pricing periods underlying the proposed procurement plan.  Id.  The Companies did not propose a waiver for the GSSR-2 costs because the GSSR-2 reflects primarily real-time actual costs.  Id.

		The Companies also proposed as part of the procurement plan that certain additional costs associated with the Companies’ default service obligations will be recovered through the CCSC Rider currently pending before the Commission.  Id. at 34.  Some of these costs include costs incurred by Wellsboro for use of certain sub-transmission lines owned by Penelec, instead of recovering such costs through Wellsboro’s GSSR.  Id.  Additionally, the Companies intend to allocate costs associated with the development and design of EDI capabilities also through the CCSC Rider and not the GSSR.  Id.

4. The Contingency Plan

The Companies’ proposed procurement plan also includes a contingency plan to ensure the reliable provision of default service if a wholesale generation supplier fails to meet its contractual obligations.  As explained by CEW witness Winslow:

If a selected wholesale supplier fails to deliver energy supply as contracted, the affected Company, or Companies, will implement an interim contingency plan relying on its status as a PJM member.  The Company would obtain replacement supply through the PJM monthly forward and/or spot markets and pay all ancillary service, capacity and transmission costs on a fully reconcilable basis.  While meeting default service obligations using the PJM market, the impacted Company would also contact other entities that responded to the original RFPs to assess interest in assuming the non-performing wholesale supplier's obligations at the price, terms and conditions in place at the time of default.  If no wholesale suppliers are willing to assume the contract terms, then the Company will develop and submit a further contingency plan to the PUC.

	Additionally, in the event that the initial 2015 RFPs fail to yield qualified bids, the Companies will continue the existing Stratified Procurement Plan with an updated hedge strategy through May 31, 2016.  During this period, the Companies would administer the Stratified Procurement Plan consistent with the terms and conditions approved by the Commission in the December 5, 2012 Order.  In the first quarter of 2016, the Companies would attempt a new solicitation.  During any period where the Companies continue the Stratified Procurement Plan due to lack of wholesale supplier responses to the RFPs, the Companies will provide HPS to any shopping customers desiring to return to default service.

Id. at 35, citing, CEW St. No. 2 at 19-20.

5. Retail Market Enhancements

The Companies’ proposed procurement plan proposes to continue the Retail Market Enhancement (RME) programs adopted through the prior DSP but requests a waiver of any requirement to implement Instant Connects or Seamless Moves pending implementation of EDI software in the service territories.  Id. at 36.  The Companies noted in their Main Brief that new RME directives contained in the End State Order conflict with prior Orders waiving the Companies’ obligations to install EDI software in the service territories, noting that the Commission previously alleviated the obligation of the Companies to install EDI software until competitive shopping became prevalent in each service territory.  Id.  CEW witness Eccher testified that both Seamless Moves and Instant Connects are predicated on operational EDI software.  Id. at 37, citing, CEW St. No. 1 at 11.  The Companies noted that they expect to complete implementation of EDI software by May 31, 2015 but request a waiver of any current requirement to file an Instant Connects or Seamless Moves Plan because they are still in the design and development phase.  Id.

D. Contested Issues

1. Introduction.

In response to the Companies’ proposed procurement plan, the OCA argued that the proposal to replace the Stratified Plan as to Residential and Small C&I customers should not be adopted as filed.  OCA M.B. at 1-2.  The OCA does not take a position with regard to the proposed procurement plan as to Large C&I customers.  Id. at 2, n.2.  Rather, for Residential and Small C&I customers, the OCA argued that the Companies should continue to utilize the Stratified Plan, noting that it has produced favorable results, particularly given the Companies’ small size.  Id. at 2.  The OCA argued that, in contrast, the proposed procurement plan exposes residential customers to increased potential for price volatility, reduces the competitive nature of procurement and does not satisfy the requirements of the law.  Id.  The OCA supported the Companies’ proposals for semi-annual rate changes and semi-annual reconciliation of default service costs.  Id. at 2, n.3.  The OCA further argued that, in the event the Commission agrees with the Companies that change is appropriate, the Companies should implement a plan that utilizes fixed-price, load-following full requirements contracts.  Id. at 2.  The OCA submits, however, that the reasons supporting adoption of the Stratified Plan remain valid today.  Id. at 12, 22-28.

The OSBA, the only other active participant in this proceeding, no longer contests the procurement plan proposed by the Companies.  The OSBA originally proposed in response to the Companies’ filing that the minimum number of qualified bids be increased from two to three in order to deem default service supply solicitation competitive or successful.  OSBA M.B. at 3, 7.  In response to the OSBA proposal, the Companies agreed to increase the minimum number of qualified bids to three.  Id. at 8, citing, CEW St. No. 2-R at 2.

2. Prudent Mix Requirement Issue.

In response to the Companies’ proposed procurement plan, the OCA argued that the plan contains substantial, unknown risks to ratepayers through reliance on a single product rather than a prudent mix.  OCA M.B. at 12-18; OCA R.B. at 8-13.  The OCA noted that the Companies’ proposal requires that the winning bidder or bidders agree to supply power for a three year period at unknown, future index prices and that the only fixed cost component under the plan is the three year fixed cost adder which is added to those unknown future index prices.  Id. at 12.  The OCA argued that, as a result, customers will be exposed for 100% of their energy consumption at the price experienced in the market on a single day and that the proposal does not feature any of the pricing-diversity benefits envisioned by the Competition Act when it called for a prudent mix of different products in a supply portfolio.  Id., quoting, OCA St. 1 at 9; see also, 66 Pa.C.S. § 2807(e)(3.2).  The OCA further added that the risks of an untested product are unknown and may lead to unreasonable costs in the “adder” portion of rates which is fixed over a three-year period.  Id.  The OCA witness said that the Companies’ proposal would subject customers “to potential market volatility with no way to hedge.”  Id., quoting, OCA St. 1 at 14.

The OCA argued in support of its position that the Companies’ reliance on Petition of Pike County Light & Power Company for Approval of its Default Service Implementation Plan, Docket No. P-2011-2252042, Order (entered May 24, 2012) for the position that a plan can consist of only one product for a small EDC is misplaced.  The OCA noted that, in upholding the Commission’s decision, the Commonwealth Court noted that Pike was a unique circumstance with unique facts.  Popowsky v. Pa. Pub. Util. Comm’n, 71 A.3d 1112 (Pa. Cmwlth 2013) (Pike).  The OCA noted that Pike was smaller than the Companies and is a part of the New York ISO.  The OCA added that Pike’s experience demonstrates why the Companies’ proposed procurement plan should be rejected, noting the volatility of Pike’s default service rate.  OCA M.B. at 14-16, citing, OCA St. 1-S at 3-4; see also, OCA R.B. at 11-12.  The OCA further noted concerns regarding the proposed procurement plan being based only on an on-peak metric and using a mathematical average, and not being load weighted.  Id. at 16, quoting, OCA St. 1 at 14-15.  The OCA also noted its concern that the proposed Supplier Adder is fixed for the entire three-year period.  Id. at 16-18; see also, OCA St. 1-S at 9-10.

In response, CEW argued, initially, that the OCA’s argument mischaracterizes the proposed procurement plan because the Companies offer two energy products: an indexed energy supply for Residential and Small C&I customers and an hourly-priced service for Large C&I customers.  CEW R.B. at 6.  The Companies argued that, nonetheless, even when evaluated as a single product plan, the proposed procurement plan could still be approved as a “prudent mix” based on Commission precedent.  Id. at 6-7 (citations omitted).  CEW noted that, even if the proposed procurement plan was viewed as a single product plan, the Commission has approved single product plans under the prudent mix standard where the Company demonstrates that a single product is appropriate due to the individualized circumstances it faces.  Id. at 7, citing, Pike, supra.  CEW responded to OCA’s attempts to distinguish Pike by arguing that from a total customer standpoint, Pike is approximately the same size as CEW and that, “while Pike experienced significant shopping long before the Companies, CEW are attempting to preemptively address the similar concerns regarding diminished default service load.”  Id. at 7-8.  CEW also responded to the OCA’s attempts to distinguish Pike by comparing default service rates by arguing that the OCA’s comparison is incomplete and inaccurate.  Id. at 8-9.  Finally, CEW reiterated its response to the OCA’s opposition to indexing energy supply costs only to on-peak PJM West Hub pricing.  Id. at 9.

The OCA’s argument that the Companies’ proposed procurement plan should be rejected because it relies on a single product will be denied.  The Companies’ proposed procurement plan constitutes a prudent mix of supply in compliance with the statutory requirements.

To begin, the proposed procurement plan is not a single product.  As CEW noted, the Companies propose a 3-year default service plan offering an indexed price energy product to Residential and Small C&I customers and an hourly-priced service for Large C&I customers with a registered peak demand about 400 kw.  CEW M.B. at 20-21.  As a result, at a minimum, the proposed procurement plan is not a single product service because Large C&I customers will be receiving a different product than Residential and Small C&I customers.  The “prudent mix” standard references the total DSP portfolio of products, not just the procurements available to each set of customers.  See, Joint Petition of Metropolitan Edison Company, Pennsylvania Electric Company, Pennsylvania Power Company and West Penn Power Company For Approval of Their Default Service Programs, Docket Nos. P-2011-2273650, Order (entered August 2, 2012).

Even when focusing on only the Residential and Small C&I customers, however, the proposed procurement plan provides that the energy component of the wholesale contract will be adjusted every six months based on PJM West Hub on-peak monthly forward pricing on predetermined trigger dates.  CEW M.B. at 22.  In light of this six month adjustment, the Residential and Small C&I customers will receive six separate products throughout the course of the DSP.  Each adjustment for the Residential and Small C&I customers will remain fixed for six months.  Id. at 23.  Although this proposal may be unique amongst DSPs approved by the Commission, that does not mean that it is imprudent or otherwise contrary to applicable statutes.

Additionally, the OCA’s concerns regarding substantial, unknown risks being placed on ratepayers is mitigated, in part, in light of the varied cost components included in the Companies’ plan.  In addition to the energy component priced for Residential and Small C&I customers being priced using a forward index, the rate will include additional components including the Supplier Adder.  The fixed nature of the Supplier Adder, for example, will help reduce the volatility of the overall rates charged under the plan.

Even assuming, arguendo, that the proposed procurement plan is a single product, the Commonwealth Court has held that the Commission “must exercise some balance and discretion under the circumstances of the case in order for the ‘mix’ in question to be ‘prudent.’”  Pike, 71 A.3d at 1117.  In Pike, the default service plan approved by the Commission consisted solely of spot market purchases.  The OCA argued in that case that, in order to be a “prudent mix” of services, as required by Section 2807(e)(3.2), a default service plan must include at least two of the sources enumerated in Section 2807(e)(3.2)(i)-(iii).  The Commission argued that a “prudent mix” of sources may include only one of the enumerated sources when this is the most prudent course and is likely to incur the least cost over time.  In agreeing with the Commission, the Commonwealth Court noted that, while the OCA was correct that the word “mix” must not be read out of the term “prudent mix,” nor must the word “prudent” be disregarded either.  Id.  As such, the Commission properly considered the possibility of including short-term contracts in addition to spot market purchases but determined that to do so would not be prudent.

The same reasoning applies here.  Where the Companies have proposed a plan that, for example, ensures the availability of adequate, reliable, affordable, efficient and environmentally sustainable electric service at the least cost taking into account any benefits of price stability over time, see, OCA M.B. at 7, the Companies have proposed a “prudent mix” of supply.  In anticipation of competition in the service territories and in light of recent policy changes by the Commission, as well as the size of the Companies and rural nature of their service territories, the proposed procurement plan in this case constitutes a prudent mix of energy supply.

The OCA further refutes CEW’s proposed procurement plan, however, by arguing that “the Companies’ reliance on Pike is misplaced.”  OCA M.B. at 14.  The OCA’s attempt to distinguish Pike will be rejected.  The Companies are more similar to Pike than any other EDC in terms of the overall number of customers as well as the rural nature of the service territory, including the lack of a major metropolitan area.  It is also reasonable to compare CEW with Pike in terms of the development of competition within their respective service territories.  Whereas there may be certain differences between CEW and Pike, the similarities are sufficient to justify adopting CEW’s proposed procurement plan for purposes of this case based on the Commonwealth Court decision in Pike.

As such, the Companies’ proposed procurement plan constitutes a prudent mix of supply consistent with the applicable statutory requirements.  CEW has demonstrated that, even when viewing the proposed procurement plan as a single product, the plan is sufficiently prudent to ensure, among other things, the provision of adequate, reliable, affordable, efficient and environmentally sustainable electric service at least cost, taking into account any benefits of price stability over time.  The OCA’s arguments to the contrary will be rejected.

3. Six Month Purchasing Issue.

In response to the Companies’ proposed procurement plan, the OCA argued that the portion of the plan that would require re-pricing of 100% of the energy price every six months, leaving any load beyond that time completely unhedged, with the exception of the Supplier Adder, should be rejected.  OCA M.B. at 18.  The OCA noted that such re-pricing of 100% of the supply when it occurs at the end of a default service plan has been termed a “hard stop,” which is created every six months in the Companies’ proposed procurement plan, instead of a layering or laddering of purchases (i.e., overlapping supply purchases to reduce the risk of potential price spikes and volatility).  Id.  The OCA cited to several recent Commission Orders that demonstrate the need for developing default service plans that do not replace or re‑price 100% of supply at one time and especially on one day.  Id. at 18-20 (citations omitted).  The OCA argued that such re-pricing exposes residential customers to large swings in energy prices and market perturbations.  Id. at 20, citing, OCA St. 1 at 15.

In response to the OCA’s concerns, CEW argued that the OCA’s reliance on recent Commission Orders creates a “negative inference [that] has no basis in fact.”  CEW R.B. at 10.  CEW argued that no parties in the proceedings relied on by the OCA contested the request to extend the laddered procurement into the first six months of their subsequent DSP periods and that “as such, the Commission conducted no analysis of the merits of laddered procurements versus the merits of other procurements.”  Id.  CEW added that “at no point in either Order did the Commission come remotely close to addressing any extraneous proposals or limiting the alternatives available to smaller EDCs” and that those Orders have no bearing on the resolution of this proceeding.  Id. at 11.

The OCA’s argument that the proposed procurement plan should be denied because it exposes ratepayers to the re-pricing of 100% of the energy supply every six months will be rejected, with one exception discussed below.  With that exception, the Companies’ plan is consistent with applicable statutory requirements to satisfy the Companies’ obligations.

In making its argument, the OCA relies on recent Commission decisions in Petition of Duquesne Light Company for Approval of Revisions to its Approved Default Service Plan VI, Docket No. P-2012-2301664, Order (entered Sept. 11, 2014) (Duquesne Order) and Petition of PPL Electric Utilities Corporation for Expedited Approval to Exercise Its Option to Extend the Final Procurements Under the Currently Effective Default Service Procurement Plan By An Additional Six Months, Docket No. P-2012-2302074, Order (entered Aug. 21, 2014) (PPL Order).  Yet, the Duquesne Order and PPL Order are not dispositive in this case.  While the Commission may have indicated preferences for laddering or layering of supply approaches for those Companies, the OCA cites to no Commission regulation or other requirement that makes such approaches a requirement for all EDCs, including CEW.  As noted above, CEW are smaller EDCs and competition is just beginning in their service territories.  The Companies’ proposed procurement plan is designed to address this burgeoning competition in light of the circumstances surrounding small EDCs, such as CEW, with a small customer base spread over a rural service territory.  The recent Commission Orders that support a layering and laddering of supply, instead of a semi-annual replacement of supply, may not be appropriate or necessary for CEW.

In this instance, the OCA has not provided sufficient record evidence that supports denying the Companies’ proposed procurement plan because it does not layer or ladder supply, despite the recent Duquesne Order and PPL Order.  The OCA argued that CEW’s “Stratified Plan does not expose customers to this type of risk as it layers and ladders purchase of different lengths throughout each year,” noting that “the Stratified Plan provides diversity as to the timing, types and lengths of energy supply contracts and complies with Act 129 and provides reasonable, stable default service.”  OCA M.B. at 20.  Yet, CEW has provided sufficient reason why the Stratified Plan should be abandoned as part of this case in favor of the proposed procurement plan, as discussed further below.  This includes, notably, the anticipated advent of competition within the service territory.  As noted above, if the party with the burden of proof establishes a prima facia case, the burden of going forward with the evidence shifts to the other part.  Se-Ling Hosiery, supra.  If the other party does not rebut that evidence, the original party will prevail.  The OCA has not adequately rebutted CEW’s argument on this issue and OCA’s argument should be denied.

Nonetheless, as discussed further below, the OCA has proposed an alternative plan in response to the Companies’ proposed procurement plan that requires the Companies to monitor market conditions near the trigger dates and be allowed some flexibility in selecting a different trigger date if market conditions appear to be turning unfavorable.  OCA M.B. at 28-29, quoting, OCA St. at 17-18.  Although the layering and laddering approach proposed by the OCA will not be ordered as part of this proceeding, allowing the Companies flexibility in selecting a trigger date is a reasonable modification to CEW’s proposed procurement plan that will help minimize some of the concerns raised by the OCA regarding the Companies’ proposed procurement plan and will be ordered as part of this Decision.

As such, the OCA has not demonstrated that CEW’s proposed procurement plan should be rejected because it exposes ratepayers to the re-pricing of 100% of the energy supply every six months instead of layering or laddering energy supply.  The Companies have demonstrated that the proposed procurement plan, as modified above, will provide adequate, reliable, affordable, efficient and environmentally sustainable electric service at least cost, taking into account any benefits of price stability over time.  As such, the OCA’s arguments to the contrary will be rejected.

4. Competitive Procurement Issue.

In response to the Companies’ proposed procurement plan, the OCA argued that the plan will reduce competition for the electric energy required to be procured under Act 129.  OCA M.B. at 20-22.  More specifically, the OCA is concerned that the proposed procurement plan “does not acquire electric power through a traditional auction, request for proposal, or bilateral contract, but only acquires the price of the adder.”  Id. at 20.  The OCA added that the proposed plan “actually reduces the use of competitive processes in setting the default service rate,” noting that “competitive procurement is only used for the Supplier Adder, which includes the supplier’s administrative costs and a number of minor components (in terms of percentage of total retail cost), since the energy cost is based on an index and the remaining costs are passthroughs.”  Id. at 21 (emphasis in original), citing OCA St. 1-S at 2-3.  OCA witness Pereira testified:

the proposed plan cannot take advantage of any hedging efforts by competitive suppliers to make their offerings as competitive as possible because prices (and hence potential profits suppliers) are entirely determined by the value of an index – which is essentially a collection of observed prices at a particular time – rather than as a result of comparison of supplier bids for the energy product.

Id.  The OCA added that there is no competitive auction, request for proposal, or bilateral agreement entered into that places any competitive pressure on the energy price under the proposed procurement plan and argued that the plan “is a backward-looking reflection on prior prices, not a competitive procurement process.”  Id., citing, OCA St. 1-S at 3.
In response to this issue, CEW argued that the Commission has addressed such claims in prior proceedings where EDCs received approval to bid-out wholesale supply contracts to provide Large C&I customers with hourly-priced service and that the Commission has already conclusively determined that solicitations for spot purchases are sufficiently competitive.  CEW R.B. at 11.  CEW concluded that the “OCA has no legal basis for claiming that solicitations for indexed energy supply are not competitive under Act 129.”  Id.

The OCA’s argument that the Companies’ proposed procurement plan should be rejected because it reduces wholesale competition for energy will be denied.  The Companies’ plan includes a Request for Proposal and therefore complies with the Public Utility Code.

As noted above, the Companies’ proposed procurement plan provides that the energy component for Residential and Small C&I default service will be adjusted every six months based on PJM West Hub on-peak monthly forward pricing on predetermined Trigger Dates and that the wholesale rate formula will assume a straight passthrough of the mathematical average of the monthly on-peak per MWh strip pricing for all MWh sold to customers during the six month time frame.  CEW M.B. at 22.  The OCA argues that Section 2807(e)(3.1) requires that electric power be procured through a competitive procurement process.  OCA M.B. at 20, citing, 66 Pa.C.S. § 2807(e)(3.1).  As noted above, Section 2807(e)(3.1) provides, in pertinent part, that “the electric power acquired shall be procured through competitive procurement processes and shall include one or more of the following: (i) Auctions, (ii) Requests for proposal, (iii) Bilateral agreements entered into at the sole discretion of the default service provider.”  66 Pa.C.S. § 2807(e)(3.1).

The Companies’ proposed procurement plan, however, provides that, to implement the plan, the Companies developed a RFP to select the wholesale suppliers and a SMA to establish additional terms of service.  CEW M.B. at 9-13.  CEW noted that it developed the RFP and SMA consistent with the Commission’s default service regulations and other applicable precedent.  Id. at 9-10.  The Companies further provided significant detail regarding the RFP.  Id.; see also, CEW St. No. 2 at 9-10.  Furthermore, in response to the OSBA’s position in this case, the Companies agreed to proceed with the bid selection process only if a minimum of three bids qualify for consideration.  Id. at 11; see also, CEW St. No. 2-R at 2. 

Although, as the OCA argued, the RFP pertains to the Supplier Adder included in the Companies’ proposed procurement process, CEW has, nonetheless, satisfied the requirements of Section 2807(e)(3.1) by using an RFP as part of the plan.  Section 2807(e)(3.1) states that the process “… shall include one or more of the following…” and a request for proposal is included in the plan, even if it is not included in the portion of the plan that the OCA desires.  The OCA has raised legitimate concerns about CEW’s interpretation of Section 2807(e)(3.1) when proposing this procurement plan by limiting the RFP to the Supplier Adder and the Companies should keep these concerns in mind when evaluating this DSP and proposing the next DSP.  As Section 2807(e)(3.1) is written, however, CEW’s proposed procurement plan does not violate this portion of the Public Utility Code.  The OCA’s concerns regarding this issue will be further mitigated given the modification to CEW’s proposed procurement process that will be recommended as part of this proceeding that gives the Companies flexibility when determining the specific date the six-month supply will be established, as noted above.

As such, the OCA’s argument that the Companies’ proposed procurement plan should be rejected because it reduces wholesale competition for energy will be denied.  The plan includes an RFP and therefore complies with the Public Utility Code.

5. Continuing Stratified Plan.

In response to the Companies’ proposed procurement plan, the OCA advocated that the Companies should continue to use the Stratified Plan because it compares favorably to other EDCs’ default service plans and works well in changing market conditions.  OCA M.B. at 22-28; OCA R.B. at 3-7, 13-17.  The OCA argued that both the OCA’s witness and the Companies’ witnesses agree that the Stratified Plan works well.  Id. at 22, citing, OCA St. 1 at 11, CEW St. 1 at 8, CEW St. 2 at 6.  The OCA based this argument on the Companies’ performance on Commission-required benchmarks that show that the Companies’ 2010-2013 average rates have been lower than their neighboring utilities.  Id. at 23, citing, OCA St. 2 at Exh. AEP-2.  Furthermore, the OCA argued that any challenges to the Stratified Plan as a result of retail and wholesale developments can be managed under the Stratified Plan.  Id. at 23-25.  In particular, the OCA argued that it is not proper to tie the low supplier participation to the Stratified Plan.  Id. at 25, quoting, OCA St. No. 1 at 13.  The OCA concluded that the benefits of the Stratified Plan continue to weigh in its favor and it should be approved for continuation in this case.  Id. at 28.

Additionally, the OCA advocated that if the Stratified Plan is terminated, in the alternative, the Companies’ should use a fixed price Full Requirements procurement approach.  Id. at 28-29.  The OCA argued that, if the Commission agrees with the Companies that a change is appropriate, the Companies should implement a procurement plan that utilizes traditional fixed-price, load-following full requirements contracts as discussed in OCA witness Pereira’s testimony.  Id., quoting, OCA St. 1 at 17-18.

In response to the OCA’s argument that the Stratified Plan should remain in place, the Companies argued that the OCA’s proposals fail to balance the impacts of competitive shopping and the policy goals set forth in the recent End State Order.  CEW R.B. at 11-13.  In particular, CEW argued that continuation of the Stratified Plan would not place the Companies in a position to continue offering default service without subjecting customers to higher administrative costs and risk of load volatility.  Id. at 12, citing, CEW M.B. at 40-41, 47.  CEW argued that “intervening circumstances during the DSP III period have changed the landscape for the Companies’ DSP IV.”  Id.  In addition to the expectation that competitive shopping would decrease the Companies’ default service load and erode the effectiveness of the Stratified Plan, CEW argued that the OCA fails to account for the administrative costs that would now be spread over a smaller default service load and that customers would “remain on the hook for the added ancillary costs through reconciliation adjustments.”  Id.  CEW added that the OCA misunderstands the impact of hedges targeted through the Stratified Plan and that the fixed Supplier Adder will not expose customers to ongoing load uncertainty.  Id.

The OSBA also responded to the OCA’s argument that the Stratified Plan should remain in place.  The OSBA stated that the Stratified Plan permits too much discretion with respect to the timing of the Companies’ procurements and that such discretion exposes default service customers to the risk of higher costs in the event that the portfolio manager makes a poor decision in its attempt to time the market.  OSBA R.B. at 7, quoting, OSBA St. No. 2 at 1.  The OSBA noted that it did not oppose the use of the Stratified Plan as the DSP III as long as the Companies were required to submit annual benchmark reports and that the Commission should also require the Companies to continue to submit annual benchmark reports consistent with prior Orders if it decides to order the continuation of the Stratified Plan.  Id., citing, OSBA St. No. 2 at 2.

In response, the Companies argued that the OCA’s proposed alternative would unreasonably increase the administrative burden of the plan.  CEW R.B. at 13.  CEW argued that the OCA’s alternative proposal is not consistent with the Commission’s directive to offer market-reflective default service products, including the reliance on longer term energy products, and the increased administrative expenses necessary to support semi-annual solicitations.  Id., see also, CEW M.B. at 42-44.  CEW reiterated that neither the Stratified Plan nor the alternative fixed-price procurement plan proposed by the OCA provide an ideal framework to move towards market reflective default service products but the Companies’ proposed procurement plan should be approved as an appropriate revision to the Companies’ current DSP.  Id.

The OCA’s proposal to maintain the Companies’ existing Stratified Plan or, in the alternative, direct the Companies to use a fixed price full requirements procurement approach, will not be recommended for implementation as part of this Decision.  This Decision will recommend that the Companies’ proposed procurement plan, as discussed above, be implemented because it is consistent with applicable law.  Therefore, as an initial matter, there is no need to maintain the existing Stratified Plan, or for an alternative proposal, because the proposed procurement satisfies the Companies’ statutory obligations as a default service provider.

Both the OCA and CEW recognized that the Stratified Plan was appropriate under past and current conditions.  CEW M.B. at 14-16; OCA M.B. at 22-28, OCA R.B. at 3-5, 13-16.  CEW, however, anticipates that competitive shopping will materialize in the Companies’ service territories.  CEW M.B. at 16.  CEW noted:

As the Companies expect EGSs to rapidly attract much of the Large C&I load and eventually penetrate the Residential and Small C&I markets, the Companies are concerned that continuation of the Stratified Plan would force remaining default service customers to pay increasingly high administrative costs and face reconciliation variability due to the decrease in default service load.

Id. at 16-17.  The Companies further explained that, until recently, competitive shopping was virtually non-existent in the Companies’ service territories but that two suppliers have become active during the current DSP period.  Id. at 17.  As a result, the Companies argued that “expanded EGS activity within the Companies’ service territories will erode the effectiveness of the Stratified Plan” because the default load will become unpredictable and “more difficult to accurately project block purchases that will be needed for the default service load.”  Id., quoting, CEW St. No. 1 at 8.  The Companies further demonstrated, among other things, that “the onset of competitive shopping exposes the Companies’ default service customers to the risk of settling overbought or underbought block purchases.”  Id. at 18.

		Additionally, CEW argued that the Stratified Plan may not adequately satisfy the Commission’s expectations, as set forth in the End State Order, for market-reflective DSPs.  Id. at 18-19.  This includes concern expressed by the Commission with the effects of default service products purchased months or years in advance of delivery and the resulting effect of historical market conditions upon current default service pricing.  Id. at 19, citing, End State Order at 23-24.  CEW argued that “although the Stratified Plan could potentially pass legal muster under the End State Order, … the Companies believe the Stratified Plan fails to adequately incorporate the Commission’s endorsement for short-term default service products, particularly in light of the suggested 90-day time frame for Residential and Small C&I products.”  Id. at 19-20; see also, CEW St. No. 2 at 6.  As noted above, however, the Companies argue, in contrast, that the proposed procurement plan is “generally consistent with the Commission’s revised policy goals, but will necessitate approval of limited waivers to fully align with the End State Order.”  Id. at 21.

The Companies, therefore, concluded that the Stratified Plan should no longer be continued but that the proposed procurement plan addresses the emergence of competitive retail opportunities and the policy goals of the Commission’s End State Order, while reflecting the smaller load and administrative resources of CEW.  I agree.

It is reasonable that the Companies would propose a new procurement plan different from what it had previously used in light of its expectation of increased competition within the Companies’ respective service territories.  The fact that the Stratified Plan has worked well in the past does not mean that the plan will work well from June 1, 2015 to May 31, 2018 as circumstances change.  As the Companies noted, a large customer in Wellsboro’s service territory has indicated it was exploring competitive alternatives, CEW St. No. 1 at 5, and one EGS recently executed a Coordination Agreement for Citizens’ service territory and actively solicited large C&I accounts there, CEW St. No. 2 at 5.  As of June 1, 2014, Large C&I accounts had switched to the EGS representing 17.5% of Citizens’ total annual sales.  CEW St. No. 2 at 5.  Additionally, the Commission has directed EDCs to consider the incorporation of certain market enhancement programs to their DSPs in order to foster a more robust retail competitive market.  End State Order.  Furthermore, the proposed procurement plan, as modified, ensures the availability of adequate, reliable, affordable, efficient and environmentally sustainable electric service at the least cost taking into account any benefits of price stability over time, as well as other applicable statutory law.

In this instance, CEW should be commended for anticipating the changed circumstances and proactively attempting to provide a plan that will best meet the needs of the Companies and their customers over the next three years.  CEW has recognized that the Stratified Plan may not be the best plan for the next DSP.  Regardless, there is no need to continue with the Stratified Plan.

With regard to the OCA’s alternative proposal, as the OCA recognized in its Main Brief, a party that offers a proposal not included in the original filing bears the burden of proof for such proposal.  OCA M.B. at 4, n. 5, citing, Metropolitan Edison, supra.  As a result, the OCA has the burden of proving that its own proposal is superior to the procurement plan proposed by the Companies.  Id.  Furthermore, all decisions of the Commission must be supported by substantial evidence.  2 Pa.C.S. § 704.

In its Main Brief, the OCA stated that, if the Commission agrees with the Companies that a change is appropriate, the Companies should implement a procurement plan that utilizes traditional, fixed-price, load-following full requirements contracts as detailed in OCA witness Pereira’s Direct Testimony.  OCA M.B. at 28, citing, OCA St. 1 at 17-20.  Yet, the OCA provided only two pages of testimony from its witness in support of its alternative proposal in insufficient detail necessary to adopt the proposed alternative.  Therefore, the OCA failed to provide substantial evidence in support of its alternative proposal and it will be rejected.  The OCA, however, proposed as part of its alternative plan that the Companies should monitor market conditions near the trigger dates and be flexible in selecting a trigger date if market conditions appear to be turning unfavorable to minimize the chances for increased costs raised by the OCA regarding the Companies’ proposed procurement plan.  Id. at 28-29.  As noted above, the Companies will be directed to implement that portion of the OCA’s alternative proposal as part of this Decision.

As such, the OCA’s position that CEW’s current Stratified Plan should be continued or, in the alternative, if the Stratified Plan is terminated, the Companies should use a fixed price full requirement procurement approach, will be rejected consistent with the above discussion.  The Companies have demonstrated that the proposed procurement plan, as modified above, is consistent with applicable statutes and Commission Orders and should be implemented.



E. Requests for Waivers

In its Main Brief, the Companies requested that the Commission grant a waiver of several Commission regulations.  The Companies’ request for waiver of certain Commission regulations will be granted because the requests are in the public interest and unopposed.

The Companies requested a waiver of any requirement to implement Instant Connects or Seamless Moves pending the Companies’ implementation of EDI software.  CEW M.B. at 36-37.  CEW argued that new RME directives from the End State Order conflict with prior Orders waiving the Companies’ obligation to install EDI software in the service territories and that the Commission previously granted an Order alleviating each Company of the obligation to install EDI software until competitive shopping became prevalent in each service territory.  Id. (citation omitted).  CEW noted that the prior waiver would remain in place until 25% of customers in either service territory switched to competitive retail.  Id. at 37, citing, CEW St. No. 1 at 11.  CEW added that both Seamless Moves and Instant Connects are predicated on operational EDI software and that the Companies should be exempt from such programs until the EDI software has been implemented.  Id.  In this case, CEW requests a waiver of any current requirement to file an Instant Connects or Seamless Moves Plan.  The Companies also requested waiver of other regulations necessary to implement the proposed procurement plan.  See, CEW M.B. at App. A (52 Pa.Code §§ 54.186(c)(2), 54.187(j), 54.188(e)(2), 69.1804, 69.1809).

No party opposed the requested waivers beyond the general opposition to the implementation of the proposed procurement plan discussed above.

Section 54.185 of the Commission’s regulations governs requests for waivers of default service plans.  This Section provides:

§ 54.185.  Default service programs and periods of service.

(g) DSPs shall include requests for waivers from the provisions of this subchapter in their default service program filings.  For DSPs with less than 50,000 retail customers, the Commission will grant waivers to the extent necessary to reduce the regulatory, financial or technical burden on the DSP or to the extent otherwise in the public interest.

52 Pa.Code § 54.185(g); see also, Petition of Pike County Light and Power Company for Approval of its Default Service Implementation Plan for the Period of June 1, 2014 through May 31, 2016, Docket No. P-2013-2371666, Recommended Decision (dated Jan. 3, 2014); 52 Pa.Code § 5.43(a) (Petitions for issuance, amendment, repeal or waiver of Commission regulations).

In this case, the Companies’ proposed procurement plan will be recommended for adoption as discussed above.  As a result, the requested waivers are in the public interest in order to effectuate implementation of the proposed procurement plan.  In particular, the Commission has previously granted CEW’s request for waiver of its obligation to implement the Instant Connects or Seamless Moves Plan until 25% of customers in either service territory switched to competitive retail.  As the Companies have not yet reached that 25% threshold, it is reasonable to allow those waivers to remain in place.

As such, CEW’s request for waivers of various Commission regulations will be granted because the request is unopposed and in the public interest.

V.	CONCLUSION

In conclusion, CEW’s proposed procurement plan will be recommended for approval, as modified, because it is consistent with the applicable statutory and Commission precedent.  The Companies have proposed a plan that includes an indexed price energy product for Residential and Small C&I customers and an hourly-priced service for Large C&I customers.  This plan anticipates the emergence of competitive retail opportunities and addresses recent regulatory changes, while reflecting the smaller load and administrative resources of CEW.  In response to the Petition, the OCA has argued that the plan should be rejected because it does not represent a “prudent mix” of energy supply and exposes residential customers to large swings in energy prices and market perturbations.  Additionally, the OCA argued that the proposed procurement plan should be rejected because there is no competitive auction, request for proposal or bilateral agreement entered into that places competitive pressure on the energy price.  These arguments have been rejected as discussed above.  In particular, the proposed procurement plan will be modified to allow the Companies flexibility in selecting a procurement trigger date if, prior to the scheduled procurement date, market conditions appear to be turning unfavorable.  Finally, whereas the Stratified Plan complied with existing statutory and Commission precedent under past and current conditions, CEW has satisfied its burden to demonstrate that the Stratified Plan should be replaced with the proposed procurement plan for the period of June 1, 2015 to May 31, 2018 in light of the anticipated increase in competition and recent changes in regulatory policy, as well as CEW’s size and the nature of its service territory.

As such, this Decision recommends that the Companies’ proposed procurement plan be adopted, consistent with the above discussion.  In addition, it will be recommended that the Companies’ request for waivers of various Commission regulations be granted because the requests are in the public interest and unopposed.

VI.	CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and subject matter of this proceeding.  66 Pa.C.S. §§ 2801, et seq.

2. The Companies have the burden of proof in this proceeding to establish that they are entitled to the relief they are seeking.  66 Pa.C.S. § 332(a).

3. The Companies must establish their cases by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).

4. To meet their burden of proof, the Companies must present evidence more convincing, by even the smallest amount, than that presented by any opposing party.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).
5. A party that offers a proposal not included in the original filing bears the burden of proof for such proposal.  Pa. Pub. Util. Comm’n v. Metropolitan Edison Co., Docket No. R-00061366, Opinion and Order (entered Jan. 11, 2007).

6. All decisions of the Commission must be supported by substantial evidence.  2 Pa.C.S. § 704.

7. "Substantial evidence" is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 85 Pa. Cmwlth Ct. 23, 480 A.2d 382 (1984).

8. The Companies are default service providers as defined by the Public Utility Code and have an obligation to provide electric generation supply service.  66 Pa.C.S. § 2807(e).

9. The Electricity Generation Customer Choice and Competition Act mandates that customers have direct access to a competitive retail generation market based on the legislative finding that "competitive market forces are more effective than economic regulation in controlling the cost of generating electricity."  66 Pa.C.S. §§ 2802(3), (5).

10. Default service providers must provide electric generation supply service to all of their default service customers through a Commission-approved competitive procurement plan.  66 Pa.C.S. § 2807(e).

11. Electric power acquired by a default service provider shall be procured through competitive procurement processes and shall include one or more of the following: auctions, requests for proposal, and/or bilateral agreements entered into at the sole discretion of the default service provider.  66 Pa.C.S. § 2807(e)(3.1).

12. Electric power acquired by a default service provider shall include a prudent mix of spot market purchases, short-term contracts and long-term purchase contracts.  66 Pa.Code § 2807(e)(3.2).

13. The prudent mix of contracts entered into by a default service provider shall be designed to ensure adequate and reliable service at the least cost to customers over time.  66 Pa.Code § 2807(e)(3.4).

14. The “prudent mix” standard references the total DSP portfolio of products not just the procurements available to each set of customers.  See, Joint Petition of Metropolitan Edison Company, Pennsylvania Electric Company, Pennsylvania Power Company and West Penn Power Company For Approval of Their Default Service Programs, Docket Nos. P-2011-2273650, Order (entered August 2, 2012).

15. The Commission “must exercise some balance and discretion under the circumstances of the case in order for the ‘mix’ in question to be ‘prudent.’”  Popowsky v. Pa. Pub. Util. Comm’n, 71 A.3d 1112, 1117 (Pa. Cmwlth 2013).

16. Electric distribution companies must consider the incorporation of certain market enhancement programs into their default service plans in order to foster a more robust retail competitive market.  Investigation of Pennsylvania’s Retail Electricity Market: End State Default Service, Docket Number I-2011-2237952, Order (entered Feb. 15, 2013).

17. For Default Service Providers with less than 50,000 retail customers, the Commission will grant waivers to the extent necessary to reduce the regulatory, financial or technical burden on the Default Service Providers or to the extent otherwise in the public interest.  52 Pa.Code § 54.185(g).

18. The Companies have sustained their burden to demonstrate that a waiver of Sections 54.186(c)(2), 54.187(j), 54.188(e)(2), 69.1804 and 69.1809 of the Commission’s regulations should be granted.

19. The Companies have sustained their burden to demonstrate that the proposed procurement plan, as modified above, complies with applicable statutory and Commission precedent and should be adopted.


VII.	ORDER


		THEREFORE,

		IT IS RECOMMENDED:

1. That the Joint Default Service Plan for Citizens’ Electric Company of Lewisburg, PA and Wellsboro Electric Company For the Period June 1, 2015 Through May 31, 2018, at Docket Numbers P-2014-2425024 and P-2014-2425245 is hereby adopted and approved, consistent with the above discussion.

2. That the Joint Default Service Plan for Citizens’ Electric Company of Lewisburg, PA and Wellsboro Electric Company For the Period June 1, 2015 Through May 31, 2018, will be modified to allow the Companies flexibility in selecting a procurement trigger date if market conditions appear to be turning unfavorable.  

3. That the request for waiver of Sections 54.186(c)(2), 54.187(j), 54.188(e)(2), 69.1804 and 69.1809 of the Commission’s regulations is granted.

4. That Citizens’ Electric Company of Lewisburg, PA and Wellsboro Electric Company shall file appropriate tariff supplements, to be effective June 1, 2015.

5. That, upon acceptance and approval by the Commission of the tariff supplements filed by Citizens’ Electric Company of Lewisburg, PA and Wellsboro Electric Company consistent with this Recommended Decision, this proceeding shall be marked closed.



Date: November 4, 2014					/s/				
							Joel H. Cheskis 
							Administrative Law Judge
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