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ORDER
BY THE COMMISSION:  

Before the Commission is a Petition of Duquesne Light Company (Duquesne) For A Waiver Of The Three Business Day Switching Requirements Under 52 Pa. Code § 57.174.  The Commission’s regulations require jurisdictional electric distribution companies (EDCs) to be capable of effectuating a 3-business day, off-cycle switch by December 15, 2014 when a residential or small commercial customer requests a change in electric supplier.  See 52 Pa. Code §§ 57.173, 57.174, 57.180.  In light of the facts asserted in Duquesne’s request, we will grant the Petition via a temporary waiver under the terms and conditions of this Order until July 31, 2015.       

BACKGROUND
The Polar Vortex of 2014




During January of 2014, the Commonwealth and surrounding Northeastern and Mid-Atlantic States experienced unusually bitter cold weather in what became known as the Polar Vortex.
  The extreme cold weather events caused increases in energy use and extraordinarily high demand in the PJM Interconnection, L.L.C.
 (PJM) regional energy market for electric supply, wherein average wholesale day-ahead LMP
 prices for Pennsylvania in January 2014 were estimated at $148/MWh, as opposed to $44/MWh in December 2013.  The total net billings to PJM members during January 2014 were one-third of the entire year’s total net billings in 2013.
 
        

As a result of these high energy wholesale market prices, many electric generation suppliers (EGSs) serving Pennsylvania customers with variable-price retail supply contracts needed to increase their retail prices to customers in order to recover the higher wholesale electric energy costs they incurred in January 2014.  Some variable retail prices rose to a high of 28 cents per kWh.  These dramatic and sudden price increases, coupled with higher than normal usage caused by the cold weather, resulted in a number of retail electric customers realizing very high electric bills in amounts two to three times (and even higher) than what they would normally be billed during the wintertime.  Many variable-rate customers who were hit hard by price spikes this past winter adamantly voiced support to significantly reduce the time it takes to switch to another competitive supplier or return to default service, as the current switching process could take anywhere from 16 to 45 days.  Many customers expressed frustration with having to wait an additional billing cycle in order to switch out of their current contract, exposing them to greater market volatility and higher prices from their current supplier for up to 30 additional days, costing some customers several hundred dollars while waiting to exercise their ability to switch to a lower priced product from another electric supplier.   

The Commission’s Accelerated Switching Regulations
The unprecedented number of complaints
 and wave of media reports regarding the increase in wholesale electric prices in January 2014 necessitated a thorough and expeditious response from the Commission.   Accordingly, through a swift final-omitted rulemaking process, the Commission promulgated accelerated switching regulations on June 14, 2014 to enable customers to switch their electric supplier in three business days.
  Due to concern from EDCs about updating their billing systems and internal processes to accommodate a 3-business day switch, the Commission provided for a six month implementation period.  Accordingly, 3-business day off-cycle
 switching must be in effect by December 15, 2014, thereby providing switching protections for customers, should we experience another polar vortex this coming winter.  See 52 Pa. Code § 57.180.  
Duquesne’s Petition For Waiver of 3-Business Day Switching

On October 21, 2014, Duquesne electronically filed with the Commission a Petition for Temporary Waiver of the Commission’s accelerated switching regulations at 52 Pa. Code § 57.174.  Duquesne served its Petition on the Bureau of Investigation & Enforcement (I&E), the Office of Small Business Advocate (OSBA), the Office of Consumer Advocate (OCA), various attorneys and professionals working in the energy field, and various energy supply companies and marketers with offices in and outside the Commonwealth of Pennsylvania.  See Petition at 2-5.  OCA and the Retail Energy Supply Association (RESA) both filed answers on November 10, 2014.   

While supporting the Commission’s goals of accelerated switching, Duquesne explains that it is “not possible for the Company to fully comply with the regulation by December 15, 2014 given the Company’s ongoing efforts to implement its FOCUS Project, revise its bill print logic and incorporate changes to its business processes.”  Petition at 6.  The FOCUS Project/System includes replacing and modernizing a new billing system with smart meter technology.  Id. at 2.  The Companies explain that the FOCUS Project, which impacts “a significant and broad range of the Company’s utility operations,” has been scheduled to go live on November 28, 2014.  Id.  Duquesne explains that after this “go live” date of November 28, the Company will have to make substantial IT modifications to its new FOCUS System in order to then implement 3-business day, off-cycle switching.  Id.  Therefore, due to “significant risk and complexity” in implementing off-cycle switching functionality after the “go live” date of the FOCUS System, Duquesne proposes a phased in approach with partial solutions and alternatives to 3-business day accelerated switching.  Id.

Duquesne plans to implement off-cycle switching through a Phase 1 Solution, a back-up solution to Phase 1, and a Phase 2 Solution.  Under Phase 1, Duquesne will “make every reasonable effort” to initially provide for one off-cycle switch and one on-cycle switch per bill period for approximately 91% of its customer base
 by December 15, 2014.  Id. at 3.  In case of IT system implementation issues with the Phase I Solution, Duquesne requests a full waiver of 3-business day switching until January 16, 2015.  Id. at 4.  If unable to implement Phase I by January 16, 2015, Duquesne explains that it will request another waiver by January 7, 2015 to implement the Phase 1 Solution.  Id.  In its Petition, Duquesne proposes to provide the Commission and the statutory advocates with status update reports on Phase 1 implementation beginning on December 5, 2014.  Id.        


If Duquesne is unable to implement its Phase 1 Solution by December 15, 2014, the Company will implement a Customer Protections Back-Up Solution, which would allow customers, who call Duquesne to initiate an off-cycle switch, to return to default service within 3 business days.  Id. at 11.  When a customer calls Duquesne to initiate a switch, Duquesne will advise the customer on three options: (1) the customer can be switched to default service within 3 business days, (2) the customer can be switched to default service and then switched again to a new EGS with the next billing cycle (so long as the EGS provides Duquesne with four days’ notice), or (3) the customer can simply waiting for the switch to the new EGS with the next billing cycle (as the customer may wait to avoid early cancellation fees).  Id.  A customer that accepts an off-cycle switch to default service would receive two bills for the billing period.  Id.   

Duquesne asserts that its Customer Protections Back-Up Solution is aligned with the Commission’s objective in the accelerated switching rulemaking to protect customers against potential price spikes under variable rate contracts by allowing those customers to return to default service.  Id. at 12.  Duquesne plans to provide notice of the Customer Protections Back-Up Solution through various media and informational channels and to educate customers on this temporary solution.  Id. 

Under the Phase 2 Solution, Duquesne plans to achieve full compliance with 52 Pa. Code § 57.174 by July 31, 2015 and allow all eligible customers to make multiple, off-cycle 3-business day switches per billing period.  Id. at 14.  In its Petition, Duquesne also includes proposed tariff revisions necessary to implement the proposed Phase 1 solution and explains that the Company will file the tariff sheets at the time when the Company is able to implement the Phase 1 Solution.   See Appendix D.   

 The OCA generally supports Duquesne’s efforts to comply with 3-business day switching and to provide customers a means to move off potentially expensive EGS supply contracts on an off-cycle basis.  OCA Answer at 4.  OCA asserts that Duquesne’s Phase 1 Solution and Customer Protections Back-Up Solution provide important customer protections and should be adopted.  However, OCA expresses concern regarding the use of multiple bills in the Customer Protections Back-Up Solution due to the potential customer confusion and payment problems.  Id.  OCA also expresses concern that Duquesne did not provide detailed expense of multiple billings and their associated mailing costs.  Id. at 7.  OCA also contends that Duquesne should be required to demonstrate that the costs of this back-up plan are just and reasonable for purposes of cost recovery.  Id.

RESA’s members are EGSs licensed to sell electric energy in the markets of Pennsylvania’s major EDCs, including Duquesne’s service territory.  Thus, RESA asserts a strong interest in Duquesne’s proposal for supplier switching.  RESA Answer at 4.  RESA does not support Duquesne’s Customer Protection Back-Up Solution, contending that the back-up plan “creates an anticompetitive and discriminatory preference for default service through Duquesne’s plan to return customers only to default service in three days.”  Id. at 3.  RESA further contends that Duquesne’s promotion of and educational efforts regarding the back-up plan results in the marketing of default service.  Id.  Therefore, RESA asks the Commission to require Duquesne to utilize its Customer Protection Back-Up Solution only as a “last resort” customer service tool that is not actively promoted.  Id. at 9, 12.  RESA also requests the Commission to direct Duquesne Light to implement EDI protocols that would allow EGSs to specify the effective enrollment date of a switch.  See id. at 9-12.
DISCUSSION

Legal Context 
When enacting the Electricity Generation Customer Choice and Competition Act (the Competition Act), effective January 1, 1997, 66 Pa. C.S. §§ 2801 et seq., the Pennsylvania General Assembly made a policy finding that competitive market forces are more effective than economic regulation in controlling the cost of electricity generation.  66 Pa. C.S. § 2802(5).  Therefore, the General Assembly directed and empowered the Commission to oversee the restructuring of the electric power industry and the transition from regulation to greater competition in the electric generation market to benefit all classes of retail customers.  See 66 Pa. C.S. §§ 2802(7), (15)-(16), 2804 (generally).  The General Assembly also found that it is in the public interest that EDCs shall continue as providers of last resort.  66 Pa. C.S. § 2802(16); see also 66 Pa. C.S. 2807(e) (default service rules).        
The Competition Act requires the Commission to establish standards for changing a customer’s electric generation supplier.  See 66 Pa. C.S. § 2807(d)(1).  Under the Commission’s regulations, EDCs must implement 3-business day, off-cycle switching by December 15, 2014.  52 Pa. Code §§ 57.173, 57.174, 57.180.  Under the Public Utility Code, the Commission may require a public utility to file periodic special reports, as prescribed by the Commission in form and content, on any matter that the Commission is authorized to inquire or required to enforce.  66 Pa. C.S. § 504.  

A petition for waiver of a Commission regulation must set forth clearly and concisely the petitioner’s interest, the relevant legal authority, the purpose of the petition, and the facts claimed to constitute the grounds requiring waiver of the regulation.  52 Pa. Code § 5.43(a); see also 1 Pa. Code § 35.18.  The petitioner must serve copies of the petition on persons or parties the petitioner believes will be affected by the petition, the Commission, the Commission’s Bureau of Investigation and Enforcement (I&E), the Office of Consumer Advocate, and the Office of Small Business Advocate.  52 Pa. Code § 5.43(b).  Answers to petitions for waiver must be filed within 20 days of the date of service of the petition.  52 Pa. Code § 5.61(a)(1).  The Commission may grant a petition for waiver that is in the public interest under the Commission’s statutory authority to rescind or modify regulations or orders.  See 66 Pa. C.S. § 501(a).   
Disposition of Duquesne’s Petition for Waiver of 3-Business Day Switching 
As required by 52 Pa. Code § 5.43, Duquesne set forth the purpose of the petition, cited the relevant legal authority, and properly served the petition on I&E and the statutory advocates.  Answers were filed by OCA and RESA.      
Duquesne’s Petition for Full Waiver of 52 Pa. Code § 57.174 and the Phase 1 Solution
The thrust of Duquesne’s request for waiver revolves around anticipated issues or delays regarding IT modifications to its new FOCUS System after the go live date of November 28, 2014.  Duquesne explains that in order to implement 3-business day switching, Duquesne “will be required to make substantial additional…IT modifications to its new FOCUS System after the go live date of November 28, 2014.”  Petition as 2.  Accordingly, Duquesne seeks a waiver of 3-business day switching under 52 Pa. Code § 57.174 until January 16, 2015.  Importantly, Duquesne does not offer to effectuate any off-cycle switches from December 15, 2014 to January 16, 2015.  Unlike other larger EDCs in this Commonwealth, Duquesne does not offer an interim solution to permit one off-cycle switch coupled with one manual switch until the implementation of a more permanent solution.
     
We embarked on a final-omitted rulemaking process in March 2014 and promulgated final regulations regarding accelerated switching on June 14, 2014.  See 44 Pa.B. 3539.  Duquesne was fully aware that the 3-business day switching requirement would carry the force of law for EDCs in this Commonwealth after December 15, 2014.  As we have explained, the purpose of 3-business day, off-cycle switching is to allow customers to more easily and quickly change electric suppliers in preparation for any unforeseen future events, such as extreme weather, customer frustration, or misunderstanding of an existing supplier contract.  Ensuring a customer’s ability to expeditiously switch to and from an EGS product is in harmony with the Competition Act and our duties under the Public Utility Code.  See 66 Pa. C.S. § 2807(d)(1).         
Duquesne offers a temporary alternative “Phase 1 Solution,” wherein Duquesne would handle one off-cycle switch and one on-cycle switch per billing period for approximately 91% of its customer base.  The ability of most customers to initiate at least one off-cycle switch per billing period will significantly shorten the traditional switching timeframe and allow those customers to more readily switch suppliers.  We appreciate this alternative temporary solution, which is in alignment with the spirit and intent of the Competition Act and our June 14, 2014 Accelerated Switching Rulemaking.  See 66 Pa. C.S. § 2807(d); 44 Pa.B. 3539.  However, Duquesne does not commit to the Phase 1 Solution by December 15, 2014; rather, Duquesne vows best efforts to implement the Phase 1 Solution by December 15, 2014 and hints at the possibility of another waiver request, should Duquesne be incapable of implementing the Phase 1 Solution by January 16, 2015.  Asking the Commission to process another waiver request based on a contingency less than a month after the effective date of the original waiver consumes unnecessary time and resources and is not in the public interest.  Even if Duquesne realizes issues with the implementation of its FOCUS System, we believe Duquesne should still be able to effectuate one off-cycle and one on-cycle switch per billing period for most of its customers by December 15, 2014, even if this requires manual, non-automated means.  We will not grant a petition for full waiver of our regulations based on future contingencies and possibilities without a clearly articulated and supported demonstration of good cause or actual need.  Accordingly, Duquesne’s request for full waiver of the 3-business day switching requirements of 52 Pa. Code § 57.174 until January 16, 2015 is denied.    
However, as explained, the proposal in Duquesne’s Phase 1 Solution – one off-cycle and one on-cycle switch for 91% of its customers until July 31, 2015 – is reasonable.  By July 31, 2015, Duquesne expects to be able to effectuate multiple off-cycle 3-business day switches per billing period for all customers.  This is a reasonable timeframe for full compliance.  Accordingly, we will grant Duquesne’s request for waiver of 52 Pa. Code § 57.174 to implement the Phase 1 Solution, providing for one off-cycle switch and one on-cycle switch per bill period for approximately 91% of its customer base from December 15, 2014 until July 31, 2015.  Thus, compliance with this Order granting this waiver will require Duquesne to implement its Phase 1 Solution on December 15, 2014.    
Duquesne’s Customer Protections Back-Up Solution

If Duquesne is unable to implement the Phase 1 Solution, Duquesne proposes a Customer Protections Back-Up Solution, which would allow customers who call Duquesne to initiate an off-cycle switch to return to default service within 3 business days.  We have concerns with this back-up solution, as do RESA and the OCA.  We and the OCA appreciate Duquesne’s efforts to protect customers by allowing them to quickly switch from a potentially undesirable EGS contract to default service within 3-business days.  See OCA Answer at 4.  However, OCA explains that the use of multiple bills with multiple due dates could be confusing for customers and result in payment problems.  OCA Answer at 4-5.  We agree, especially in light of the fact that this back-up solution would only be in effect for about seven and a half months until July 31, 2015 when customers would have to readjust to a new process.  Furthermore, as OCA notes, Duquesne has not provided a cost estimate of this back-up solution.  OCA Answer at 5. 

RESA does not support Duquesne’s Customer Protections Back-Up Solution, contending that the back-up plan “creates an anticompetitive and discriminatory preference for default service through Duquesne’s plan to return customers only to default service in three days.”  RESA Answer at 3.  RESA argues that Duquesne’s promotion of and educational efforts regarding the back-up plan results in the marketing of default service.  Id.  RESA has voiced legitimate concerns.  Approving Duquesne’s Customer Protection Back-Up Plan could be construed as implicit endorsement of default service over competitive EGS supply products and would not be commensurate with the intent of the Competition Act and our duty to promote and assist in the development of the retail electric supply market.  See 66 Pa. C.S. § 2802.  While Duquesne may not intend to market default service, Duquesne’s temporary plan to return a customer to default service within 3-business days (and not allow the same process for switches between EGS products) will likely result in the entrenchment of default service as a preferred customer product.  Therefore, based on our concerns and OCA’s and RESA’s criticisms, we will not approve Duquesne’s Customer Protections Back-Up Solution.  In addition, because we are granting a waiver conditioned upon Duquesne implementing its Phase I Solution, the request to implement a Customer Protections Back-Up Solution has been rendered moot because Duquesne will be required to provide one off-cycle switch per billing period which includes the potential for a customer to select the default service provider.    
RESA’s Concern Regarding an Off-Cycle Accelerated Switching Model


In their Answer, RESA expresses concerns about an accelerated switching model where all switches are processed as off-cycle switches.  Answer at 9.  Accordingly, RESA asks the Commission to direct Duquesne to implement EDI protocols that would allow EGSs to specify the effective enrollment date.  Id. at 11.  We view this as an effort to re-open the rulemaking proceeding, which we cannot entertain through this Order.  We remind RESA that suppliers have responsibilities under the accelerated switching regulations, as it is incumbent upon EGSs to submit enrollment requests to EDCs in a timely manner subsequent to the 3-business day rescission period or on a future date as requested by the customer.  See 52 Pa. Code §§ 57.173, 57.174.  Additionally, while we recognize that current EGS contract language may set a contractual end date as the regularly scheduled meter read date, we note that such language was consistent with the previous switching paradigm that allowed for switching at the next feasible meter read date.  That paradigm is now a relic, and so suppliers must adapt to the new accelerated switching paradigm.   
Duquesne’s Proposed Tariff Revisions
We appreciate Duquesne’s inclusion of proposed tariff revisions necessary to implement the proposed Phase 1 Solution.  See Appendix D.  In light of our disposition, we will not formally approve the revisions through this Order; we will require Duquesne to file the tariff sheets on one business day’s notice before Duquesne implements the Phase 1 Solution providing for one off-cycle and one on-cycle switch per billing period.    

Duquesne’s Status Update Reports

In its Petition, Duquesne proposes to provide the Commission and the statutory advocates with status update reports on Phase 1 implementation and its FOCUS System beginning on December 5, 2014.  Id.  We appreciate this, and will therefore require Duquesne to file status update reports at this Docket number regarding the implementation of its Phase 1 Solution by December 15, 2014 and January 16, 2015.  We also encourage Duquesne to informally update staff at the Commission’s Office of Competitive Markets Oversight regarding implementation successes and obstacles.                 
CONCLUSION

We find that granting the Petition for Temporary Waiver under the terms and conditions of this Order until July 31, 2015 is in the public interest.  Since 3-business day, off-cycle switching is still the regulatory requirement and end goal for all EDCs operating in Pennsylvania, we will deny Duquesne’s request for full waiver of 52 Pa. Code § 57.174 until January 16, 2015, as the full waiver request would not provide for at least one off-cycle switch.  Since we have a duty to promote and assist in the development of the competitive retail electric supply market, we will deny Duquesne’s Customer Protection Back-Up Solution, which would return a customer to default service within 3-business days and not allow the same process for switches between EGS products.  Given concerns with the implementation of Duquesne’s Phase 1 Solution, we will order Duquesne to file with the Commission status update reports at this docket number regarding the implementation of its Phase 1 Solution by December 15, 2014 and January 16, 2015. 

THEREFORE,
IT IS ORDERED:
1. That Duquesne Light Company’s request for full waiver of 3-business day switching requirements of 52 Pa. Code § 57.174 until January 16, 2015 is denied.
2. That Duquesne Light Company’s request for waiver of any and all regulations to allow the Company to implement its proposed Customer Protection Back-Up Solution if unable to implement its Phase 1 Solution by December 15, 2014 is denied.

3. That Duquesne Light Company’s request for waiver of 52 Pa .Code § 57.174 to implement the Phase 1 Solution, providing for one off-cycle switch and one on-cycle switch per bill period for approximately 91% of its customer base from December 15, 2014 until July 31, 2015, is granted under the terms of this Order.  
4. That Duquesne Light Company shall file status update reports at this docket number regarding the implementation of its Phase 1 Solution by December 15, 2014 and January 16, 2015. 
5. That a copy of this Order be served on the Office of Consumer Advocate, the Office of Small Business Advocate, the Commission’s Bureau of Investigation and Enforcement, The Commission’s Bureau of Consumer Services, the Retail Energy Supply Association, and the Office of Competitive Market Oversight.   
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BY THE COMMISSION

Rosemary Chiavetta

Secretary

(SEAL)

ORDER ADOPTED:  December 4, 2014 
ORDER ENTERED:   December 4, 2014
� The Polar Vortex occurred from January 6th-9th.  Cold winter storms, which affected demand and market prices, occurred from January 17th-29th.  See Analysis of Operational Events and Market Impacts During the January 2014 Cold Weather Events.  PJM Interconnection (May 8, 2014) (hereinafter PJM Market Report).  


� PJM Interconnection, L.L.C. is a regional transmission organization that oversees and manages the electricity grid for fifty million consumers in thirteen states and the District of Columbia.  New Jersey Bd. of Public Utilities v. FERC, 744 F.3d 74, at 82-83 (3d Cir. 2014).  


� Under LMP (Locational Marginal Price), “the price any given buyer pays for electricity reflects a collection of costs attendant to moving a megawatt of electricity through the system to a buyer's specific location on the grid.”  Id.  (citing Black Oak Energy v. FERC, 725 F.3d 230, 233-4 (D.C. Circuit 2013)). 


� See PJM Market Report.  For more information about PJM wholesale prices, see historical pricing information posted on PJM’s website at: � HYPERLINK "http://www.pjm.com/markets-and-operations/energy/real-time/monthlylmp.aspx" �http://www.pjm.com/markets-and-operations/energy/real-time/monthlylmp.aspx�.  For general information about PJM and the wholesale market, see PJM’s “Learning Center,” available at � HYPERLINK "http://www.pjm.com/about-pjm/learning-center.aspx" �http://www.pjm.com/about-pjm/learning-center.aspx� .   


� Between January 1, 2014 and March 28, 2014, 500 formal complaints were filed with the Commission’s Secretary’s Bureau.  The Commission’s Bureau of Consumer Services (BCS) received 5,626 informal complaints between February 1, 2014 and March 28, 2014.  See Final-Omitted Rulemaking Order to Amend the Provisions of 52 Pa. Code, Chapter 57 Regulations Regarding Standards for Changing a Customer’s Electric Generation Supplier, Docket No. L-2014-2409383, at 13-15 (entered Apr. 3, 2014). 


� See id; also available at 44 Pa.B. 3539 (published June 14, 2014).  


� In our rulemaking, we emphasized the importance of off-cycle switching, wherein the EDC must be capable of effectuating a switch at a time other than the midpoint or end of a billing cycle when a meter read typically occurs.  Understanding that not all EDCs have fully deployed smart meters with automated metering capability, our regulations allow an EDC to obtain an actual meter read at the dwelling, use an estimated meter read, or use a customer-provided meter read, subject to reconciliation with an actual meter read.  See 52 Pa. Code § 57.174; see also 44 Pa.B. 3539.  





� This Phase I Solution includes 97% of Duquesne’s non-Customer Assistance Program customers.  During Phase I Duquesne will not be able to provide off-cycle switching for CPA customers, certain hourly prices service customers, unmetered customers, net-metering customers, space heating customers on Rider No. 13, and customers that receive summary bills.  Petition at 9-10, fns. 5 and 6.  


� See Petition of PPL Electric Utilities Corp. for Temporary Waivers from Certain Technical Requirements of 52 Pa. Code §§ 57.174 and 57.179, Docket No. P-2014-2445072 (filed Sep. 25, 2014); see also Joint Petition of Metropolitan Edison Co., Pennsylvania Electric Co., Pennsylvania Power Co., and West Pen Power Co. for Temporary Waiver of Technical Requirements of 52 Pa. Code § 57.174, Docket Nos. P-2014-2449010, P-2014-2449015, P-2014-2449017, P-2014-2449027 (Petition filed Oct. 21, 2014).    
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