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OPINION AND ORDER

BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Interlocutory Review and Answer to Material Questions (Petition) filed by the Pennsylvania Office of Attorney General (OAG) and the Pennsylvania Office of Consumer Advocate (OCA) (together, Joint Complainants) on September 8, 2014, regarding the August 20, 2014, Order Granting in Part and Denying in Part Preliminary Objections (August 20 Order) of Administrative Law Judges Elizabeth Barnes and Joel H. Cheskis. This matter is a Joint Formal Complaint filed by the OAG and OCA wherein Blue Pilot Energy, LLC (Blue Pilot) is the Respondent.  The August 20 Order granted, in part, certain preliminary objections filed by Blue Pilot.   
   
The OAG and the OCA seek interlocutory Commission review and answer to the following questions arising from the August 20, 2014 Order:
  
1. Does the Commission have authority and jurisdiction to determine whether a violation of the Unfair Trade Practices and Consumer Protection Law and Telemarketer Registration Act has occurred when considering whether the Commission’s regulations – which require compliance with these laws – have been violated?

2. Does the Commission have the authority and jurisdiction to determine whether the prices charged to customers by an electric generation supplier conform to the EGS disclosure statement regarding pricing?

The OAG and the OCA request that the proposed material questions be considered and answered in the affirmative.

On consideration of the positions of the Parties, we shall grant the Petition and answer the material questions raised by the Joint Complainants, consistent with the discussion contained in this Opinion and Order.  For the reasons more fully discussed, infra, we conclude that the Joint Complainants have demonstrated compelling reasons why interlocutory review will prevent substantial prejudice or expedite the conduct of the proceeding.  

Background

Blue Pilot is an electric generation supplier (EGS) pursuant to 66 Pa. C.S. 
§ 2809, licensed to provide EGS service throughout Pennsylvania to residential, small commercial, large commercial, and industrial customers, since June 10, 2011.  See Blue Pilot Preliminary Objections (POs) at 1; Docket No. A-2011-2223888.  

Blue Pilot, with one exception, has provided only variable rate contracts to Pennsylvania residential customers.  POs at 2.  That exception is explained as a 2013 trial program whereby Blue Pilot sold nineteen (19) Pennsylvania business customers a two-year term plan with a fixed rate of $.069 per kWh.  Pursuant to the terms of those customers’ contracts, this guaranteed fixed rate has not changed and will remain in effect until 2015.  Id., n. 2.

Under Blue Pilot’s variable rate contracts, customers receive an initial rate that is guaranteed for a specific period – typically thirty (30), sixty (60) or ninety (90) days.  After the rate-guaranteed period, a customer’s rate may increase or decrease.  The increase or decrease may be due to a number of factors such as changes in wholesale energy market prices, and sudden atypical fluctuations in climate conditions, including, but not limited to, extraordinary changes in weather patterns.  See POs at 2, referencing Joint Complaint ¶ 20 and Joint Complaint at App. A. 

In March, 2014, Blue Pilot suspended bringing on new customers in Pennsylvania due to a concern as to whether the price per kWh to consumers would be stable.  See POs ¶ 13; Answer ¶ 11.  Blue Pilot has not lifted this suspension.  Id.      

[bookmark: OLE_LINK2][bookmark: OLE_LINK1]History of the Proceeding

The Procedural History of this Formal Complaint is derived from the August 20 Order and pertinent pleadings.

On June 20, 2014, the Joint Complainants filed with the Commission a Formal Complaint against Blue Pilot docketed at Number C-2014-2427655.  In the Formal Complaint, the Joint Complainants averred that they had received numerous contacts and complaints from consumers related to variable rates charged by Blue Pilot, including eleven formal complaints filed by consumers at the Commission.  The Joint Complainants averred that Blue Pilot used a variety of marketing and advertising media to solicit residential customers for its variable rate plans.  As a result, the Joint Complainants averred five separate counts against Blue Pilot, including, but not limited to: failing to provide accurate pricing information, making misleading and deceptive promises of savings, and lack of good faith handling of complaints.  The Joint Complainants made several requests for relief, including a demand for restitution and a Commission directive prohibiting deceptive practices in the future.  The Joint Complainants provided several attachments to their Complaint.  See August 20 Order at 1-2.

On July 10, 2014, Blue Pilot filed an Answer and Preliminary Objections in response to the Joint Complaint.  In its Answer, Blue Pilot admitted or denied the various material averments.  Blue Pilot specifically denied that any consumers were charged high variable rates and denied that it failed to state the conditions of variability and the limits on price variability adequately.  August 20 Order at 2.  Blue Pilot responded that it complied with all Commission Regulations and Orders and clearly, conspicuously, and accurately disclosed to consumers all the material terms of its rate plans, including pricing information, in plain language, and through the use of common terms.  Id.  Blue Pilot further admitted and denied the various allegations pertaining to its responsiveness to customer complaints and related matters and requested that the Complaint be dismissed with prejudice.  Blue Pilot attached multiple documents to its Answer in support of its position.  Id.

In its Preliminary Objections, accompanied by a Notice to Plead, Blue Pilot averred that three of the five counts in the Complaint should be dismissed for lack of Commission jurisdiction or for failure to state a claim upon which relief may be granted.  August 20 Order at 2.

On July 21, 2014, the Joint Complainants filed an Answer to Blue Pilot’s Preliminary Objections.  In their Answer, the Joint Complainants asserted that Blue Pilot’s Preliminary Objections are unsupported.  The OAG and the OCA argued that the Joint Complaint is legally sufficient and seeks determinations pursuant to the Commission’s powers and jurisdiction.  The Joint Complainants requested that Blue Pilot’s Preliminary Objections be overruled.  August 20 Order at 2. 

On consideration of the positions of the Parties by the presiding ALJ, the August 20 Order addressing Blue Pilot’s Preliminary Objections was issued.  As noted, the order granted in part and denied in part Blue Pilot’s Preliminary Objections.

On September 8, 2014, the OAG and the OCA filed their Petition requesting interlocutory review and answer to the two material questions.  Pursuant to 52 Pa. Code § 5.302(b), a Joint Brief in Support of Petition for Interlocutory Review and Answer to Material Questions was filed by the OAG and the OCA on September 18, 2014.  On September 18, 2014, Blue Pilot filed a Brief in opposition.

Discussion

As a preliminary matter, we note that any issue that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

The Commission takes official notice[footnoteRef:1] of the fact that the OAG and OCA have filed four Joint Complaints involving substantially similar, although not identical, issues raising legal claims against EGS companies.  See Comm. of Pa. v. Respond Power, LLC, Docket No. C-2014-2427659; Comm. of Pa. v. IDT Energy, Inc., Docket No. 
C-2014-2427657; Comm. of Pa. v. Energy Services Providers, Inc., d/b/a Pennsylvania Gas & Electric, Docket No. C-2014-2427656.  Each formal complaint has been assigned to the Office of Administrative Law Judge wherein interim orders of the assigned ALJs granting, in part, and denying in part, preliminary objections of the respondent EGS companies have been issued.  Petitions for Review and Answer to Material Questions have been filed in each of the proceedings.  In their Brief in support of preliminary objections in this case, the OAG and the OCA state that, “. . . though similar, the four Orders do not reach the same conclusions as to several counts so the material questions vary for each case.  The Petitioners will address these differences in their Briefs in Support.”  See Joint Brief in support at 2-3, n.1. [1: 	  	66 Pa. C.S. §§ 331(g), 332(e). ] 


Based on the foregoing, each formal complaint and petition seeking interlocutory review and answer to material question will be addressed in its respective Commission docket and separate orders shall issue, notwithstanding the overlap of certain issues.[footnoteRef:2] [2: 	   	Official notice is also taken of John R. Evans, Small Business Advocate v. FirstEnergy Solutions Corporation, Docket No. P-2014-2421556, which is a pending, declaratory order proceeding initiated by the Office of Small Business Advocate.  The matter involves an EGS service provider, but concerns a dispute arising pursuant to fixed price EGS contracts.  In addition, official notice is taken of FES Industrial & Commercial Customer Coalition v. FirstEnergy Solutions Corporation, Docket No. C-2014-2425989 – which is a formal complaint seeking relief involving the fixed price contracts of the particular EGS supplier.    ] 


Legal Standards for Interlocutory Review 

The OAG/OCA Joint Petition is filed pursuant to the Commission’s Rules and Regulations at 52 Pa. Code § 5.302.  Section 5.302(a), states, in pertinent part:

(a) During the course of a proceeding, a party may file a timely petition directed to the Commission requesting review and answer to a material question which has arisen or is likely to arise. The petition must be in writing with copies served on all parties and the presiding officer and state, in not more than three pages, the question to be answered and the compelling reasons why interlocutory review will prevent substantial prejudice or expedite the conduct of the proceeding.

Upon the filing of a petition for interlocutory Commission review and answer to a material question, pursuant to 52 Pa. Code § 5.303(a), the Commission has the authority to either: (1) continue, revoke or grant a stay of proceedings if necessary to protect the substantial rights of the parties; (2) determine that the petition was improper and return the matter to the presiding officer; (3) decline to answer the question; or 
(4) answer the question.

The standards for interlocutory review are well established.  As the Parties acknowledge, the pertinent consideration is whether interlocutory review is necessary in order to prevent substantial prejudice – that is, the error and any prejudice flowing therefrom could not be satisfactorily cured during the normal Commission review process.  Joint Application of Bell Atlantic Corp. and GTE Corp., Docket Nos. 
A-310200F0002, et al. (Order entered June 14, 1999); Pa. PUC v. Frontier Communications of Pa. Inc., Docket No. R‑00984411 (Order entered February 11, 1999); In re: Knights Limousine Service, Inc., 59 Pa. P.U.C. 538 (1985).  

The correctness of the Presiding Officer’s ruling is not a determinative issue when the Commission sets out to examine whether a petitioner has fulfilled the regulatory requirements for interlocutory review and answer to a material question.  See 


Saucon Creek Assoc., Inc. v. Borough of Hellertown, 69 Pa. P.U.C. 467 (1989); Berkery v. PECO Energy, LLC, Docket No. C-2010-20170223 (Order entered January 14, 2011).[footnoteRef:3] [3: 	 	Our rules governing interlocutory review found at 52 Pa. Code §§ 5.301-5.303, replaced rules that formerly governed interlocutory review which were found at 52 Pa. Code § 3.191.  The Commission’s past holdings under the former rules regarding the requisite criteria for interlocutory review are still valid.  69 Pa. P.U.C. at 468-469.
] 


Generally, petitions for interlocutory review are not favored, as the preferred approach is to permit proceedings to move forward in the normal course in order to provide all parties, the presiding officer, and the Commission, with a full opportunity to develop the record, brief issues, and present arguments at each stage.  Re:  Philadelphia Gas Works Universal Service and Energy Conservation Plan, Docket No. M-00072021 (Order entered October 23, 2009) at 3.

The Commission has determined that a showing supportive of interlocutory Commission review may be accomplished by a petitioner by its proving that, without such interlocutory review, some harm would result which would not be reparable through normal avenues, that the relief sought should be granted now, rather than later, and that granting interlocutory review would prevent substantial prejudice or expedite the proceeding.  Pa. PUC v. Philadelphia Gas Works, Docket Nos. P-2009-2097639 and 
R-2009-2139884 (Order entered April 15, 2010) (PGW Order).

ALJs’ Recommendation on Preliminary Objections 

The OAG and the OCA raise five counts in their Joint Complaint.  Count I – Failing to Provide Accurate Pricing Information, alleges, inter alia, that Blue Pilot has violated and continues to violate Commission Regulations by failing to provide accurate pricing information in plain language and using terms that consumers understand.  The Joint Complainants allege that consumers could not determine from the Disclosure Statement provided by Blue Pilot, the price they would or could be charged for electric generation, and how this price would be calculated by Blue Pilot.  See Joint Complaint at 6.

Count II of the Joint Complaint – Prices Nonconforming to Disclosure Statement, alleges, inter alia, that the prices Blue Pilot charged its customers in early 2014 were not reflective of the cost to serve.  Joint Complaint at 7.

Count III – Misleading and Deceptive Promises of Savings, alleges, inter alia, that of 232 consumer complaints received by the OAG, five consumers believed that Blue Pilot would always save them money over the Price to Compare (PTC) and seventeen consumers expressed a belief that prices under their contracts with Blue Pilot would always be lower than, or equal to, the PTC; or, the contract price for generation would be competitive with the PTC.  Joint Complaint at 7.  The OAG and the OCA additionally aver that, approximately, 30% of persons who provided correspondence (a sampling of thirty), indicated that Blue Pilot’s sales personnel promised or guaranteed them savings over the PTC and/or a price that would be competitive with the PTC.  Joint Complaint at 8.  

Based on the foregoing, in Count III of their Formal Complaint, the OAG and the OCA aver that Blue Pilot, through its employees, agents, and/or representatives, have engaged in activities that are fraudulent, deceptive, and/or in violation of the Commission’s Regulations by promising savings that may not (and for many customers did not) materialize.  Joint Complaint at 9.

Count IV – Lack of Good Faith Handling of Complaints, alleges, inter alia, that Blue Pilot has violated Commission Regulations by failing to adequately staff its call center, failing to provide reasonable access to company representatives for purposes of submitting complaints, failing to properly investigate customer disputes, failing to properly notify customers of the results of an investigation into a dispute when an investigation was conducted, and failing to use good faith, honesty, and fair dealings with its customers.  Joint Complaint at 10.

Count V – Failure to Comply With the Telemarketer Registration Act alleges, inter alia, that Blue Pilot failed to comply with the Telemarketer Registration Act, 73 P. S. §§ 2241-2249 (TRA).  The OAG and the OCA allege that Blue Pilot failed to provide customers with a contract that contained all of the information required by the TRA.  Joint Complaint at 11-12.

For relief, the Joint Complainants request that the Commission find that Blue Pilot has violated the TRA, revoke and/or suspend Blue Pilot’s license, order restitution to consumers (including, but not limited to, directing refunds of charges that were over the PTC in the customer’s respective service territories), direct Blue Pilot to discontinue practices that violate the TRA and the Unfair Trade Practices and Consumer Protection Law, 73 P. S. §§ 201-1 - 201-9.3 (UTP/CPL), and be permanently enjoined from further violations of these acts.  Joint Complaint at 12-14.              

On consideration of the positions of the Parties, ALJs Cheskis and Barnes granted preliminary relief to Blue Pilot as to Count I, Count II, and Count V of the Formal Complaint.   

Concerning Count I, the ALJs recommended that Blue Pilot’s Preliminary Objection should be granted in part and denied in part.  They concluded that the Commission lacks jurisdiction to determine whether Blue Pilot’s actions violate the UTP/CPL, but can determine whether the actions of Blue Pilot violate Commission Regulations.  August 20 Order at 4-10.  

The ALJs dismissed, in its entirety, the Joint Complainants’ Count II.  August 20 Order at 12.  The ALJs were not persuaded that the gravamen of Count II was directed toward any failure of the prices charged by Blue Pilot to conform to its Disclosure Statement.  Rather, after review of the Joint Complaint allegations and supporting affidavit of the proposed witness, the ALJs concluded that the Joint Complaint was directed toward the rate at which Blue Pilot charged its variable rate customers.  August 20 Order at 11.

Applying Commission decisions and caselaw precedent interpreting the provisions of the Electricity Generation Customer Choice and Competition Act, 66 Pa. C.S. §§ 2801, et seq., concerning the Commission’s jurisdiction and authority over the price for electric generation, the ALJs granted Blue Pilot’s Preliminary Objections and dismissed Count II of the Joint Complaint.  Id.

Regarding Count V, the ALJs granted, in part, Blue Pilot’s Preliminary Objections.  The ALJs reasoned, in pertinent part:

As such, Blue Pilot’s Preliminary Objection that Count V of the Complaint must be dismissed because the Company has complied with the TRA will be granted in part because the Commission lacks the authority over the TRA and denied in part because the Commission has authority to hear cases brought pursuant to its own telemarketing regulations and because the Complaint is legally sufficient.

August 20 Order at 17.



Positions of the Parties

The Joint Complainants’ Brief in Support

As preface to their position, the Joint Complainants state that, through the petitions seeking interlocutory Commission review, they request that the Commission: 
(1) reaffirm that it has authority and jurisdiction to determine whether a violation of the UTP/CPL and TRA has occurred when considering whether the Commission’s Regulations, which require compliance with these laws, have been violated; and 
(2) reaffirm its authority and jurisdiction to determine whether the prices charged to customers by an electric generation supplier conform to that supplier’s disclosure statement regarding pricing.  Joint Complainants’ Brief at 3.  They take the position that the narrowing of the Commission’s legal authority based on the August 20 Order would limit the Commission’s ability to protect consumers and provide the oversight authorized under the Public Utility Code (Code).  Id.

In their Summary of Argument, the OAG and the OCA state that they do not ask the Commission to enforce the UTP/CPL and TRA.  Rather, they request that the Commission consider whether Blue Pilot has complied with the UTP/CPL and TRA as it is required to do by the Commission’s Regulations.  Joint Complainants’ Brief at 4.  They advise that the Commission has done so frequently with regard to overlapping statutes.  Id.  

In further clarification of their position, the Joint Complainants state that they do not ask the Commission to regulate price.  Id. at 5.  Rather, they request that the Commission determine whether the price charged to customers was “consistent” with the description of the basis of the price provided in the disclosure statement.  Id.

In support of the requirement that a petition for interlocutory Commission review demonstrate compelling reasons for review, the OAG and the OCA assert that interlocutory review is necessary to prevent significant prejudice.  The prejudice is explained as: 

 . . . depriving the Joint Complainants of their day in court on these claims.  Additionally, the August 20 Order has improperly limited the Commission’s jurisdiction and authority to consider various claims, which will restrict development of the evidentiary record.  If the Joint Complainants are not able to properly pursue their legal claims, significant prejudice and harm to the Joint Complainants and to the interests of the consumers that they represent will result. 

Joint Complainants’ Brief at 5.

As an additional argument in support of the compelling reasons why interlocutory review at this stage of the proceedings is necessary, the OAG and the OCA advise that there have been three orders issued contemporaneously with the order in this case.  Joint Complainants’ Brief at 6.  The Joint Complainants note that the orders dispose of the same, or similar issues, in different ways.  Thus, these differences will lead to the inconsistent development of the factual records in these matters and lead to confusion in these and future matters as to the permissible scope of the Commission’s jurisdiction and authority.  Id.  Thus, resolving these issues now will expedite the conduct of the proceeding and ensure that a full and complete record is developed.  Id.

Blue Pilot’s Brief in Opposition

In its Brief in Opposition, Blue Pilot takes the position that the OAG and the OCA do not meet the standard of showing a “compelling” reason for review at this stage of the proceedings.  Blue Pilot notes that interlocutory review is not favored.  Blue Pilot’s Brief at 5, citing In re Application of Lyft, Inc., Docket No.  C-2014-2433420 (Order entered August 18, 2014) and BI&E v. Snyder Bros., Inc., Docket No. 
C-2014-2402746 (Order entered July 14, 2014).  

Blue Pilot characterizes the two reasons provided by the OAG and the OCA for interlocutory Commission review as presented in conclusory fashion.  Blue Pilot’s Brief at 6.  Blue Pilot argues that, at “bottom,” the OAG and the OCA take issue with the normal Commission review process.  Id.

Blue Pilot emphasizes that an essential element for showing compelling reasons for interlocutory review as discussed in the Lyft decision, is a demonstration of irreparable harm or substantial prejudice should interlocutory review be denied.  Blue Pilot’s Brief at 7.  Blue Pilot notes that these considerations are not presented by the arguments and assertions in the Joint Complainants’ Petition.  Id.

Blue Pilot further observes that the consideration involving substantial harm based on the alleged inability to develop a complete evidentiary record is less persuasive in this case.  This is so because, in Blue Pilot’s assessment, the case will turn on questions of law, rather than questions of fact.  See Blue Pilot’s Brief at 8, citing Berkery, supra.  The consideration regarding the evidentiary record is further undermined, according to Blue Pilot, based on the ALJs’ recommendation that the OAG and the OCA can prosecute their claims and allegations (ostensibly with the same evidentiary proof), but not pursuant to the UTP/CPL or the TRA.  Blue Pilot’s Brief at 7-8.  Blue Pilot states, “Thus the same evidentiary record that would support UTPCPL or TRA claims is already being developed as part of Complainants’ pursuit of the same claims under the Commission’s regulations.”  Id. at 8.

At pages 8-11 of its Brief, Blue Pilot extensively cites Commission precedent in the area of EGS regulation to argue that:  (1) the correctness of the ALJs’ ruling on its Preliminary Objections is not an issue when determining whether interlocutory review is proper; and (2) the possibility of expending substantial resources in litigation is present in many cases and does not constitute the extraordinary circumstances or compelling reasons that would justify granting interlocutory review.    
         
Disposition

The Standard for Interlocutory Review has been met 

The legal standards for interlocutory review are governed by 52 Pa. Code 
§ 5.302(a) and by Commission precedent.  Section 5.302(a) of our Regulations requires that the petitioning party “state . . . the compelling reasons why interlocutory review will prevent substantial prejudice or expedite the conduct of the proceeding.”  Moreover, the Commission has determined that granting interlocutory review is appropriate when it would prevent substantial prejudice or expedite the conduct of the proceeding.  PGW Order, supra.  Upon review of the OAG/OCA Petition, briefs, and attachments in this matter, we conclude that we should grant the Petition for Interlocutory Review and Answer to Material Questions filed by the OAG/OCA in this matter.

There are compelling reasons to grant interlocutory review and answer the material questions raised by the OAG/OCA.  Granting interlocutory review expedites the conduct of multiple formal complaint proceedings initiated by the OAG/OCA against EGSs relating to variable rates by ensuring that the material questions raised in the cases are decided consistently.  As noted by the OAG and the OCA, orders addressing preliminary objections were issued in three other complaint proceedings contemporaneous to the Blue Pilot, August 20 Order.  As further noted by the OAG and the OCA, the three other orders dispose of the same or similar issues, but not in the same way as with the Blue Pilot Order.  Granting interlocutory review expedites the conduct of this proceeding by clarifying the scope of the Commission’s subject matter jurisdiction and authority here and by ensuring the development of a full and complete factual record in this case that is consistent with the Commission’s jurisdiction and authority.  Based on the foregoing, we shall answer the material questions.

Material Question #1 – Commission Authority and Jurisdiction Under the UTP/CPL and TRA

The OAG and the OCA seek interlocutory Commission review and answer to the following question:
  
1. Does the Commission have authority and jurisdiction to determine whether a violation of the Unfair Trade Practices and Consumer Protection Law and Telemarketer Registration Act has occurred when considering whether the Commission’s regulations – which require compliance with these laws – have been violated?
 
The OAG/OCA Material Question No. 1 asks whether the Commission has authority and jurisdiction to determine violations of the UTP/CPL and TRA when considering whether the Commission’s Regulations – which require compliance with these laws – have been violated.  Upon review and consideration, this question shall be answered in the negative for the same reasons as set forth at pages 5-8 and 13-15 of the August 20 Order.  The pertinent reasoning includes the following:

· As a creation of the legislature, the Commission possesses only the authority that the state legislature has specifically granted to it in the Public Utility Code.  66 Pa. C.S. §§ 101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell, 383 A.2d 791 (Pa. 1977) (Feingold).  Here, the Public Utility Code neither expressly nor implicitly gives the Commission subject matter jurisdiction to determine violations of the UTP/CPL or the TRA.  

· The Commission previously has stated that it does not have jurisdiction to enforce the UTP/CPL.  See, Mid-Atlantic Power Supply Assoc. v. PECO Energy Co., Docket No. P-00981615 (Order entered May 19, 1999) (MAPSA); see also, David P. Torakeo v. Pennsylvania American Water Co., Docket No. C-2013-2359123 (Order entered April 3, 2014) (“to the extent that the Complainant is challenging the ALJ’s finding regarding our jurisdiction over the allegations that PAWC’s actions violated the UTPCPL, this Exception is also denied.  As the ALJ determined, it is clear under Pennsylvania law that the Commission does not have jurisdiction over such claims.”).

· The Joint Complainants rely in part on the UTP/CPL as the basis for their position in Count I that Blue Pilot failed to provide accurate pricing information.  The Complaint also references various Commission Regulations that prohibit EGSs from engaging in fraudulent, deceptive or other unlawful marketing.  See e.g., 52 Pa. Code §§ 54.43(f) and 111.12(d)(1).  The Joint Complainants contend that these regulations give the Commission jurisdiction over the UTP/CPL by reference.  These regulations, however, do not equate to the General Assembly providing the Commission with jurisdiction to hear claims brought pursuant to UTP/CPL.

· The Joint Complainants argue in their Answer to Blue Pilot’s Preliminary Objection that the Attorney General previously issued an advisory opinion regarding the “applicability of the TRA to electric generation suppliers.”  A review of the Advisory Opinion, however, reveals that, while the EGSs must comply with the TRA, except for the registration requirement, nothing in the Advisory Opinion grants the Commission jurisdiction to determine whether EGSs have been compliant with the TRA.

· Count V of the Complaint references various Commission Regulations that govern telemarketing.  See e.g., 52 Pa. Code § 111.10.  Section 111.10 requires EGSs to “comply with other provisions of [the TRA]” but also establishes other requirements regarding telemarketing.  This provision promulgated by the Commission, however, does not equate to the General Assembly providing the Commission with jurisdiction to hear claims brought pursuant to the TRA.

Although we answer the material question in the negative, we agree with the conclusion of the presiding ALJs in the August 20 Order that the Commission has jurisdiction over alleged violations of its own Regulations.  This jurisdiction includes determining whether the Commission’s Regulations prohibiting deceptive, and/or misleading conduct[footnoteRef:4]  and/or the Commission’s telemarketing regulations[footnoteRef:5] have been violated by an EGS.  Therefore, we also conclude that the Commission can hear claims alleging fraudulent, deceptive, and/or misleading conduct brought against Blue Pilot under the Commission’s Regulations.  We also conclude that the Commission can hear claims alleging improper verification of enrollment of residential customers brought against Blue Pilot under the Commission’s telemarketing Regulations.   [4:  	The relevant regulations include 52 Pa. Code § 54.43(f) and 52 Pa. Code 
§ 111.12(d)(1).]  [5:  	The relevant regulation is 52 Pa. Code § 111.10, which is applicable to residential customers only.  This regulation requires EGSs to comply with the TRA, except for the registration requirement.  Thus, as one example, EGSs are required under the Commission’s telemarketing regulations to comply with the TRA provisions governing state/federal “Do Not Call” lists.] 


Material Question #2 – Commission Authority and Jurisdiction Over EGS Prices

The second material question raised by the OAG/OCA is reprinted below:

2. Does the Commission have the authority and jurisdiction to determine whether the prices charged to customers by an electric generation supplier conform to the EGS disclosure statement regarding pricing?
 
The OAG/OCA Material Question No. 2 asks whether the Commission has the authority and jurisdiction to determine whether the prices charged by an EGS conform to the EGS disclosure statement.  Upon review and consideration of the Petition, the Briefs, and the applicable law, this question should be answered in the affirmative.

At the outset, we note that the Commission does not have traditional ratemaking authority over competitive suppliers and does not regulate competitive supply 


rates.[footnoteRef:6]  The Commission also does not have subject matter jurisdiction to interpret the terms and conditions of a contract between an EGS and a customer to determine whether a breach of the contract has occurred.  See, e.g. Allport Water Auth. v. Winburne Water Co., 393 A.2d 673 (Pa. Super. Ct. 1978). [6: 	This conclusion is based upon a plain reading of Code Sections 102, 2806, 2809, and 2810 and related case law.] 


The Commission, however, does have subject matter jurisdiction to regulate certain aspects of the services provided by EGSs.  The Commission’s subject matter jurisdiction over EGSs is set forth in Section 2807 and 2809 of the Public Utility Code, 66 Pa. C.S. §§ 2807, 2809.

Under Code Section 2809, 66 Pa. C. S. § 2809, EGSs are required to abide by the Commission’s Regulations.  For EGSs serving residential customers, this includes abiding by the Commission’s Chapter 54 Regulations on bill format,[footnoteRef:7] disclosure statements,[footnoteRef:8] marketing and sales activities,[footnoteRef:9] and contract expiration notices.[footnoteRef:10]  In addition, EGSs serving residential customers also are required to comply with the standards and billing practices in Chapter 56 of the Commission’s Regulations.[footnoteRef:11]    [7:  	52 Pa. Code § 54.4.]  [8:  	52 Pa. Code § 54.5.]  [9:  	52 Pa. Code §§ 54.3, 54.6, and 54.7; 52 Pa. Code §§ 54.43(1) and 54.43(f); 52 Pa. Code §§ 54.122(3).  The Commission also has marketing and sales rules at 52 Pa. Code §§ 111.1-111.14 applicable to residential customers only. ]  [10:  	52 Pa. Code § 54.10 (effective June 2014).]  [11:  	As a condition of receiving its EGS license, Blue Pilot is required to comply with the Commission’s Chapter 56 billing regulations.  See License Application of Blue Pilot Energy, LLC for Approval to Offer, Render, Furnish or Supply Electricity or Electric Generation Services as an Aggregator and Broker/Marketer of Retail Electric Power, Docket No. A-2011-2223888 (Order entered June 10, 2011) at 3. ] 


In this case, the OAG/OCA Formal Complaint alleges that the prices charged by Blue Pilot do not conform to the variable rate pricing provisions in Blue Pilot’s Disclosure Statement.  We conclude that the Commission has jurisdiction and authority over this issue under Section 54.4(a) and 54.5(a) of our Regulations, 52 Pa. Code §§ 54.4(a), 54.5(a).  These Regulations require, inter alia, that an EGS’s billed price reflect its disclosure statement.  Therefore, the Commission can determine whether Blue Pilot has billed customers in accordance with its Disclosure Statement.

Conclusion

For the reasons set forth above, we shall grant the OAG/OCA Joint Petition and answer the material questions presented consistent with the discussion contained in this Opinion and Order; THEREFORE, 

IT IS ORDERED:

1. That the Joint Petition for Interlocutory Review and Answer to Material Questions (Petition) filed by the Pennsylvania Office of Attorney General and the Pennsylvania Office of Consumer Advocate on September 8, 2014, is, hereby, granted. 

1. That the following material question is answered in the negative, consistent with the discussion contained in this Opinion and Order:

	Does the Commission have authority and jurisdiction to determine whether a violation of the Unfair Trade Practices and Consumer Protection Law and Telemarketer Registration Act has occurred when considering whether the Commission’s regulations – which require compliance with these laws – have been violated?

3.	That the following material question is answered in the affirmative, consistent with the discussion contained in this Opinion and Order:

	
Does the Commission have the authority and jurisdiction to determine whether the prices charged to customers by an electric generation supplier conform to the EGS disclosure statement regarding pricing?

4.  	That this matter is returned to the Office of Administrative Law Judge for such further proceedings as may be necessary.  

[image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED: 	November 13, 2014
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