BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



FES Industrial & Commercial			:		
Customer Coalition					:			
							:		C-2014-2425989
	v.						:													:
FirstEnergy Solutions Corporation			:
							


SECOND INTERIM ORDER

Hearing to be Scheduled 
after Interlocutory Review


On June 9, 2014, FES Industrial & Commercial Customer Coalition (FES ICCC or Complainant) filed a formal complaint against FirstEnergy Solutions Corporation (FES).  FES ICCC seeks a stay of FES’ proposed action to implement a “pass-through event” clause in fixed-price agreements due to alleged “ancillary costs” incurred in January 2014.  Furthermore, FES ICCC seeks a directive from the Commission to FES that FES is not permitted to implement such charges, and to review the appropriateness of FES’ licensure as an electric generation supplier in Pennsylvania.   

On June 17, 2014, the Office of Consumer Advocate (OCA) filed a Notice of Intervention and Public Statement.  OCA agrees with FES ICCC that the Commission needs to issue a determination to provide guidance to the parties, to consumers and to all electric generation suppliers concerning whether an electric generation supplier has the right to impose a RTO Expense Surcharge on industrial and/or commercial ratepayers but not on residential ratepayers.  OCA seeks to ensure that consumers’ interests are represented in this proceeding.  

On July 1, 2014, FES filed an Answer and New Matter, and also filed Preliminary Objections.  In its Answer, FES admits it is imposing a surcharge on industrial and commercial ratepayers but asserts the charges were contemplated in the fixed-price contracts.  FES asserts in New Matter the Commission lacks “subject matter jurisdiction to decide disputes involving private contractual matters between electric generation suppliers (EGSs) and their customers.”  FES asks the Commission to dismiss the formal complaint filed by FES ICCC.  

On July 11, 2014, FES ICCC filed an Answer to FES’ Preliminary Objections.  FES ICCC asserts FES does meet the definition of a “public utility” and the Commission has subject matter jurisdiction over these contracts between FES and the small business customers.  FES ICCC requests the Commission exercise its authority to oversee electric generation suppliers in order to determine if an electric generation supplier (in this case, FES) engaged in deceptive and potentially fraudulent billing practices.   

Also on July 11, 2014, OCA filed an Answer to the Preliminary Objections of FES, which OCA asserts the integrity of the retail electric market in Pennsylvania hinges on the ability of the Commission to not only license and authorize a particular electric generation supplier to enter into the retail electric market but also has the authority to ensure that the same electric generation supplier provides, inter alia, adequate and accurate information to customers in an understandable format that enables consumer to compare prices and services.  OCA points to a recent Commission proceeding[footnoteRef:1] and points out FES participated as a party in that proceeding and did not dispute the Commission’s jurisdiction.  OCA states the matter concerns the billing practices of FES and whether the Commission should permit FES to pass through to fixed-price customers these additional fees billed to FES by PJM Interconnection for ancillary services.  OSBA asserts the Commission’s jurisdiction is pursuant to 66 Pa.C.S.A. § 2809(b).[footnoteRef:2]   [1:  	See Use of Fixed Price Labels for Products with a Pass-Through Clause, Docket No. M-2013-2362961 (Order entered November 14, 2013).  
]  [2:  	“An application for an electric generation supplier license must be made to the commission in writing, be verified by oath or affirmation and be in such form and contain such information as the commission may in its regulations require.  A license shall be issued to any qualified applicant, authorizing the whole or any part of the service covered by the application, if it is found that the applicant is fit, willing and able to perform properly the service proposed and to conform to the provisions of this title and the lawful orders and regulations of the commission under this title, including the commission’s regulations regarding standards and billing practices, and that the proposed service, to the extent authorized by the license, will be consistent with the public interest and the policy declared in this chapter; otherwise, such application shall be denied.”  66 Pa.C.S.A. § 2809(b).  ] 


On August 6, 2014, the presiding officer denied FES’ preliminary objections and concluded the Commission had jurisdiction to determine if FES complied with the Commission’s regulations.  The presiding officer determined FES ICCC should have an opportunity to prove its claim that FES failed to provide adequate and accurate customer information in an understandable format to its industrial and commercial customers.  

On August 26, 2014, FES requested interlocutory review and answer to two questions that rose in connection with the First Interim Order dated August 6, 2014 denying its preliminary objections.  In its Petition, FES raised the following questions for the Commission’s interlocutory review and answer: 

1. Does the Commission lack subject matter jurisdiction to interpret a provision of an [Electric Generation Supplier’s (EGS’s)] retail customer supply contract as requested?

2. Does the Commission’s lack of primary jurisdiction require, at minimum, a stay of the current proceedings pending action by a civil court of competent jurisdiction?  

FES requested the Commission consider and answer both questions in the affirmative, and further requested the formal complaint be dismissed or, in the alternative, be stayed pending review by a court of competent jurisdiction.
 
On September 5, 2014, FES filed its Brief in support of the Petition and FES ICCC filed a Brief in opposition to the Petition.

By Opinion and Order dated December 12, 2014, the Commission answered Material Question No. 1 in the affirmative and Material Question No. 2 in the negative.  The Commission denied FES’ request for a stay pending review by a court of competent jurisdiction and returned this proceeding to the Office of Administrative Law Judge for such further proceedings as may be deemed necessary, consistent with the discussion in the Opinion and Order.


Discussion

The Commission concluded FES’ second question must be answered in the negative because the question is based on the faulty premise that the Commission lacks jurisdiction over the formal complaint.

The Commission pointed out, in its Opinion and Order dated December 12, 2014, that primary jurisdiction applies where an administrative agency cannot provide a means of complete redress to the complaining party and yet, the dispute involves issues that are clearly better resolved in the first instance by the administrative agency charged with regulating the subject matter of the dispute.  The doctrine requires a court to transfer an issue that involves administrative expertise to the administrative agency charged with exercising that discretion and creates a workable relationship between the courts and administrative agencies wherein, in appropriate circumstances, the courts can have the benefit of the agency’s views on issues within the agency’s competence.[footnoteRef:3]   [3:  	Petition of Verizon Pennsylvania Inc. for Resolution of a Dispute with CTSI, LLC Pursuant to the Abbreviated Dispute Resolution Process, Docket No. P-00042088 (Order entered July 8, 2004).  There is currently no pending civil proceeding involving the same or similar allegations to the FES ICCC Complaint where the doctrine could be invoked.  ] 


The Commission concluded primary jurisdiction does not apply because the Commission has subject matter jurisdiction to determine whether the Code and/or its regulations have been violated, as alleged in FES ICCC’s formal complaint, and the Commission has the authority to redress any such demonstrated violations.  

The Commission found that FES ICCC’ formal complaint raised issues beyond contract interpretation including allegations FES’ actions violated Section 2807(d)(2) of the Code, 66 Pa.C.S.A. § 2807(d)(2), and Section 54.43(1) of the Commission’s Regulations, 52 Pa. Code § 54.43(1).  These sections require FES to provide adequate and accurate information to customers, including commercial and industrial customers, regarding its services.  FES ICCC also raised the issue of whether FES violated Section 54.43(f) of the Commission’s Regulations, 52 Pa. Code § 54.43(f), under which FES is responsible for any fraudulent or deceptive billing acts.[footnoteRef:4]   Therefore, the Commission concluded FES ICCC’s formal complaint raised issues within the Commission’s subject matter jurisdiction. [4:  	Section 54.122(3) of the Commission’s Regulations also precludes EGSs from engaging in false or deceptive advertising to customers.  See 52 Pa. Code § 54.122(3).] 


Therefore, because FES ICCC sufficiently raised issues implicating the Commission’s jurisdiction, the Commission order the matter remanded back to the OALJ for further proceedings as may be necessary, consistent with its Opinion and Order dated December 12, 2014.

THEREFORE, 

IT IS ORDERED: 

		1. 	That the Office of Administrative Law Judge’s scheduler shall set this matter for an Initial Call-In Telephonic Hearing.

		2. 	That the issue to be determined at the Initial Call-In Telephonic Hearing will be whether FES violated Section 2807(d)(2) of the Code, 66 Pa.C.S.A. § 2807(d)(2), and Sections 54.43(1) and 54.43(f) of the Commission’s Regulations, 52 Pa. Code § 54.43(1) and § 54.43(f).  

3. 	That the parties will receive a new notice from the Commission which sets forth a future date for an Initial Call-In Telephonic Hearing. 




Date:  December 18, 2014										
								Katrina L. Dunderdale
								Administrative Law Judge
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