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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Interlocutory Review and Answer to Material Questions filed August 8, 2014, by FirstEnergy Solutions Corporation (FES) to the First Interim Order - Disposition of Preliminary Objection (Interim Order), dated July 22, 2014, of presiding Administrative Law Judge (ALJ) Katrina L. Dunderdale (Petition for Interlocutory Review or FES Petition).  This proceeding is a Petition for Declaratory Order filed pursuant to Section 331(f) of the Public Utility Code (Code), 66 Pa. C.S. 
§ 331(f), by John R. Evans, Small Business Advocate (OSBA), wherein FES is named as respondent (OSBA Declaratory Order Petition). [footnoteRef:1]  The FES Petition seeking interlocutory review was filed during the pendency of the OSBA Declaratory Order Petition. [1:  	See 66 Pa. C.S. § 331(f) (“the commission, with like effect as in the case of other orders, and in its sound discretion, may issue a declaratory order to terminate a controversy or remove uncertainty”); see also 52 Pa. Code § 5.42.] 


 For the reasons set forth more fully in this Opinion and Order, we conclude that it is prudent for the Commission to exercise its discretion and to not address the underlying merits of the OSBA Declaratory Order Petition filed under the authority of Section 331(f) of the Code, 66 Pa. C.S. § 331(f), from which the material questions derive.  Based on the foregoing, we shall reverse the July 22, 2014 First Interim Order that denied the preliminary objections of FES, grant said preliminary objections, consistent with this Opinion and Order, and direct that the OSBA Declaratory Order Petition be dismissed.  See FES Brief at 2.  
 
[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding[footnoteRef:2] [2:  	Attribution is given to the Procedural History and Discussion of ALJ Dunderdale in the July 22, 2014 Interim Order. ] 


On May 15, 2014, the OSBA filed its Petition for Declaratory Order naming FES as respondent.  The OSBA Petition seeks the following relief: “. . . that the Commission issue an order declaring that FES is not permitted to recover the costs billed to it by PJM for ancillary services costs as a ‘pass-through event’ under the terms of its fixed price contract with its customers.”  OSBA Petition at 7.  The OSBA Petition also seeks as relief, that the Commission direct FES to refund any ancillary services costs it has recovered from customers to date, with interest.  See, OSBA Petition at 7.  
   
On June 4, 2014, FES filed an Answer and New Matter to the OSBA Petition for Declaratory Order.  In its Answer, FES argued that there are substantial factual issues which make a declaratory order inappropriate.  In addition, FES asserted that the OSBA failed to argue that FES has violated the Code and/or Commission Regulations.  Answer at 2.  In New Matter, FES argued that the instant case concerns a private contractual dispute between an electric generation supplier (EGS) and its customers, which is a matter for the courts of common pleas rather than the Commission.  Id. at 5. 

Also on June 4, 2014, FES filed Preliminary Objections to the OSBA Petition.  FES requested dismissal of the OSBA Petition on the grounds that the Commission lacked subject matter jurisdiction to decide private contractual disputes between EGSs and their customers.

On June 16, 2014, the OSBA filed an Answer to FES’s Preliminary Objections.  The OSBA asserted that the Commission has subject matter jurisdiction over the contracts between FES and small business customers.  The OSBA relied on the Commission’s proceeding at Docket No. M-2013-2362961, Use of Fixed Price Labels for Products with a Pass-Through Clause (Order entered November 14, 2013) (Fixed-Price Order), as support for Commission jurisdiction over its Petition.  The OSBA points out that FES participated as a party in Docket No. M-2013-2362961 and did not dispute the Commission’s jurisdiction.  See, Interim Order at 2.  

The OSBA also responded to FES’s Preliminary Objections to additionally assert that the matter in dispute concerns the billing practices of FES and whether the Commission should permit FES to pass through to fixed-price customers certain additional fees billed to it by the PJM Interconnection, LLC (PJM) for ancillary services.  Interim Order at 4.  

The OSBA took the position that the Commission’s jurisdictional authority to adjudicate its Petition may be found in 66 Pa. C.S. § 2809(b).  Pursuant to this section of the Code, an EGS must file an application with the Commission and receive a generation supplier license.  The license requires that the applicant be found “fit, willing and able to perform properly the service proposed and to conform to the provisions of this title and the lawful orders and regulations of the commission . . . including the commission’s regulations regarding standards and billing practices.”  Interim Order at 2.  

On June 24, 2014, the OSBA filed its Reply to the New Matter of FES.  In its Reply, the OSBA expanded on its assertion of Commission jurisdiction in this proceeding.  The OSBA denied the FES allegation that the dispute involves a private contractual matter between FES and customers.  Reply at ¶16.  The issue, argues the OSBA, is FES’s billing practices and whether FES should be permitted, in its fixed price contracts, to pass through to its customers, fees that were billed to it by the PJM, but which were not imposed upon FES by the PJM.  Id.

In its Reply, the OSBA further argued that the ancillary service fees at issue in this dispute are a “normal cost of doing business with PJM.”  Id. at ¶ 17.  The only surprise to FES would be the amount of fees billed this winter by the PJM, a larger amount than is customary.  Id.  The ancillary service fees of concern in the OSBA Petition for Declaratory Order were charged to FES by the PJM in 2013 (presumably without invoking the “pass-through” provisions of its contracts) and in years prior.  Id.  What was unexpected, however, was the high level of the fees – in fairness to FES, resulting from the “Polar Vortex” weather suffered by the nation this winter – in the PJM bills.  Id. at ¶ 18.

After raising the foregoing arguments, the OSBA asserted that the question presented by its request for declaratory order is: “at what point does the amount of PJM ancillary services fees rise to the level necessary to trigger the pass-through clause?”  Id. at ¶19.

The OSBA Petition was, thereafter, assigned to the Office of Administrative Law Judge (OALJ) to resolve all issues arising during the preliminary phase of the proceeding.  See Interim Order at 2.  As noted, ALJ Dunderdale issued her Interim Order denying FES’ Preliminary Objections on July 22, 2014, and FES filed its Petition on August 8, 2014.

By Secretarial Letter issued August 13, 2014, we waived the thirty (30) day period for consideration of petitions for interlocutory review pursuant to 52 Pa. Code 
§ 5.303.  See 52 Pa. Code §§ 1.2(c); also, C.S. Warthman Funeral Home, et al. v. GTE North, Inc., Docket No. C-00924416 (Order entered June 4, 1993).  The Commission notes that, in the FES Petition for Interlocutory Review, FES requested that a stay of proceedings in the underlying action be issued pending disposition of its request for interlocutory review.  FES Petition at 3.  However, the body of the FES Petition contained no discussion of the request for a stay of proceedings pending action on its interlocutory review petition.  Due to the lack of any argument in the FES Petition specifically supporting a request for issuance of a stay, our Secretarial Letter did not address FES’s request that the proceedings be stayed.  Consequently, no stay was considered or addressed.  That request for stay is now moot and will not be addressed further in this Order.
  
On August 18, 2014, a Brief in Support of Petition for Interlocutory Review was filed by FES.  Briefs in opposition to interlocutory review were filed by the OSBA and the Office of Consumer Advocate (OCA).  

Discussion

As a threshold consideration, we note that any issue that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

Legal Standards for Interlocutory Review

The FES Petition is filed pursuant to the Commission’s Rules and Regulations at 52 Pa. Code § 5.302(a).  The applicable provision states, in pertinent part,

	During the course of a proceeding, a party may file a timely petition directed to the Commission requesting review and answer to a material question which has arisen or is likely to arise.  The petition must . . . state, in not more than three pages, the question to be answered and the compelling reasons why interlocutory review will prevent substantial prejudice or expedite the conduct of the proceeding.

Pursuant to 52 Pa. Code § 5.303(a), on consideration of a petition for interlocutory review and answer to a material question, the Commission may: 
(1) continue, revoke or grant a stay of proceedings if necessary to protect the substantial rights of the parties; (2) determine that the petition was improper and return the matter to the presiding officer; (3) decline to answer the question; (4) answer the question.

The standards for interlocutory review are well established.  The pertinent consideration is whether interlocutory review is necessary in order to prevent substantial prejudice – that is, the error and any prejudice flowing therefrom could not be satisfactorily cured during the normal Commission review process.  Joint Application of Bell Atlantic Corp. and GTE Corp., Docket No. A-310200F0002, et al. (Order entered June 14, 1999); Pa. PUC v. Frontier Communications of Pa. Inc., Docket No. R‑00984411 (Order entered February 11, 1999); In re: Knights Limousine Service, Inc., 59 Pa. P.U.C. 538 (1985).  The correctness of the Presiding Officer’s ruling is not a determinative issue when the Commission sets out to examine whether a petitioner has fulfilled the regulatory requirements for interlocutory review and answer to a material question.  See Saucon Creek Assoc., Inc. v. Borough of Hellertown, 69 Pa. P.U.C. 467 (1989).[footnoteRef:3] [3: 	 	Our rules governing interlocutory review found at 52 Pa. Code §§ 5.301-5.303, replaced rules that formerly governed interlocutory review which were found at 52 Pa. Code § 3.191.  The Commission’s past holdings under the former rules regarding the requisite criteria for interlocutory review are still valid.  Saucon Creek Assoc., Inc.,  69 Pa. P.U.C. at 468-469.
] 


ALJ Disposition of Preliminary Objections in July 22, 2014 First Interim Order

ALJ Dunderdale summarized the positions of the parties at pages 2-4 of the July 22, 2014 First Interim Order.  The pertinent text of her summary is reprinted below:

. . . Respondent is a licensed electric generation supplier in Pennsylvania and serves, inter alia, small business customers.  FES alleges in its Preliminary Objection the Commission lacks subject matter jurisdiction to decide the issue raised in the Petition because the declaration sought by Mr. Evans involves an interpretation of terms in FES’ fixed price contracts with its small business customers, and does not involve any provision of the Public Utility Code or a Commission regulation.  

Subject Matter Jurisdiction

	FES avers it is an EGS and as such is not regulated as a public utility function, pursuant to provisions in the Electricity Generation Customer Choice and Competition Act (Competition Act).  FES asserts that, because it is not a public utility, its contracts with small business customers are private contracts over which the Commission lacks authority.  FES contends the Commission lacks the authority to decide private contractual disputes between an EGS and its customers, or to interpret the terms and conditions of private contracts, because that authority was not given to the Commission by the Legislature, and the Commission can only exercise the powers specifically conferred upon it by statute.   

	As authority for its position, FES cites to Allport Water Authority v. Winburne Water Co., 258 Pa. Super. 555, 393 A.2d 673 (Pa. Super. 1978[)] and Adams et al. v. Pa. Pub. Util. Comm’n, 819 A.2d 631 (Pa. Cmwlth. 2003) as authority for its objection.  FES acknowledges the Commission consistently rules that 66 Pa. C.S.A. § 2809(e) gives the Commission the authority to impose requirements needed to maintain quality of service including assuring that billing regulations are followed.  Even so, FES cites to six cases as authority for its assertion the Commission lacks the authority to decide disputes arising from contracts between an EGS and non-jurisdictional third parties:  Bracken v. Champion Energy Services, LLC, Docket No. C‑2011-2256514 (Opinion and Order entered June 12, 2012); Bosche v. Direct Energy Services, LLC, Docket No. C-2013-2361740 (Initial Decision dated November 21, 2013); Perrige v. Metropolitan Edison Co., Docket No. C-00004110 (Order entered July 3, 2003); Fiorillo v. PECO Energy Co., Docket No. C-00971088 (Order entered September 15, 1999); and Petition of PECO Energy for Approval of its Default Service Plan, Docket No. P-2012-2283641 (Order entered March 12, 2014).  Furthermore, FES asserts the Commission previously acknowledged its limited authority to regulate the quality of service from an EGS in Bracken v. Champion Energy Services, LLC, supra, and Bosche v. Direct Energy Services, LLC, supra.

. . . OSBA agrees it wants the Commission to interpret the meaning of the pass-through clause in the fixed price contracts and points out the Commission devoted an entire proceeding to examining and understanding the terms and conditions contained in fixed price contracts used by EGSs, however OSBA denies private contracts (as referenced by FES) are beyond the Commission’s jurisdiction.  OSBA argues this proceeding does not involve a private contract between an EGS and its customers, but instead concerns the billing practices of an EGS and if an EGS is permitted to pass through to fixed-price customers the additional fees billed to the EGS by PJM for ancillary services.  OSBA references the Commission’s recent decision to exercise jurisdiction over the billing practice of EGSs in a proceeding in which FES was a party and did not dispute the authority of the Commission to resolve a controversy surrounding pass-through clauses in fixed price contracts.

Interim Order at 2-4 (notes omitted).

ALJ Dunderdale concluded that, for purposes of ruling on a preliminary motion questioning the jurisdiction of the Commission pursuant to 52 Pa. Code 
§ 5.101(a)(1), the Commission must assume that the non-moving Party’s factual allegations are true.  Interim Order at 4-5 (citing County of Allegheny v. Cmwlth. of Pa., 507 Pa. 360, 490 A.2d 402 (1985) and Cmwlth. of Pa. v. The Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988)).  The ALJ further reasoned that dismissal of a pleading at the preliminary hearing stage will be granted only where relief is clearly warranted and free from doubt.  Interim Order at 5.  Any doubts should be resolved in favor of the OSBA, as the non-moving party in the proceeding.  Id. (citing Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064  (Pa. Cmwlth. 2003) and Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002)).

ALJ Dunderdale denied (overruled) the preliminary objections of FES and concluded:

	Upon review of the applicable statutes and regulations, and in light of the Commission’s Final Order in Use of Fixed Price Labels for Products With a Pass-Through Clause, Docket No. M-2013-2362961 (Order entered November 14, 2013), FES’s Preliminary Objection must be denied on the sole ground alleged – failure to obtain subject matter jurisdiction.  As a matter of law, Mr. Evans’ complaint does not fail on its face solely on the argument the Commission lacks the jurisdiction to consider a contract provision for how an EGS bills a ratepayer; and when an EGS can vary what it bills a ratepayer.  The case authority cited by FES does not hold, as FES asserted, that the Commission has conceded it lacks subject matter jurisdiction over the terms of a contract with small business ratepayers.  Further, the Commission did not concede it lacks authority to review how ratepayers are billed.  To the contrary, the Commission has held consistently that its subject matter jurisdiction includes, inter alia, the authority to impose reasonable and necessary requirements upon an EGS if needed to maintain the quality of service experienced with the EGS as co-equal with the quality of service experienced with the [EDC].  

	At its core, Mr. Evans’ complaint concerns whether a supplier may apply an allegedly arbitrary variable charge to a fixed price supply contract for small business ratepayers.  Mr. Evans should be permitted to make the argument, through the pendency of this proceeding, that FES has violated the Commission’s regulatory and statutory provisions that suppliers, inter alia, must provide adequate and accurate customer information to enable customers, including small business customers, to make informed choices regarding the purchase of all electricity services and to have that information provided in an understandable format that enables the ratepayer to compare prices and services.

Interim Order at 7-8. 

Positions of the Parties

FES

In its Brief in Support of Interlocutory Review, FES asserts that the OSBA Petition does not allege any violations of the Code or Commission Regulations.  FES Brief at 3.  It is FES’s position that the OSBA does not dispute the existence of the pass-through provisions in its fixed price contracts with small business customers.  Id.  Also, argues FES, the OSBA does not dispute that, as an EGS, FES was billed the ancillary charges from the PJM.  Rather, states FES, the OSBA “simply” disagrees with FES’s interpretation of the applicability of the pass-through provision to those ancillary charges.  And, the relief requested in the OSBA Petition is that the Commission decide whose interpretation is correct.  Id.

FES repeats its fundamental concern that contracts between itself and its customers are private contracts.  FES states it is well-settled that the interpretation of private contracts, as well as the resolution of disputes arising under them, is outside of the Commission’s jurisdiction.  Id. at 4.

FES also complains that the characterization of this dispute as a controversy regarding the billing practices of FES – a contention it asserts was adopted by the ALJ – impermissibly expands the scope of the proceeding.  FES objects that the Interim Order begins referencing and treating the OSBA Petition as a formal complaint and, thus, sets a course for this proceeding that concerns billing methods and marketing practices that go beyond the scope of the OSBA Petition.  Id.  FES argues:

	The OSBA Petition is not a complaint challenging FES’s marketing practices.  Nor does the OSBA Petition assert that FES’s small commercial customer contract lacks any basis for FES to include an RTO Expense Surcharge in the customer’s bill, so that a customer’s bill is inconsistent with its contract.  Rather, the OSBA Petition acknowledges that FES’s contract contains a pass-through clause, OSBA Petition ¶ 4, but disagrees with FES’s interpretation of the clause as it applies to the events of January 2014. 
    
Id. at 6.

FES would also distinguish the matters considered in the Commission’s Fixed-Price Order.  FES Brief at 7.  The Fixed-Price Order, as explained by FES, addressed the appropriateness of prospectively using the label “fixed price” for contracts which contain a pass-through clause.  FES Brief at 7.  FES explains that, while the Commission recognized the existence of pass-through clauses – clauses which allow an EGS to automatically bill and seek to recover unanticipated, variable, costs – the Commission, according to FES, never engaged in interpreting a pass-through clause’s language or applicability to a particular factual situation.  Id. at 7-8.  

Based on the foregoing, FES states that the Fixed-Price Order does not provide any basis for a finding of Commission jurisdiction over the issues raised by the OSBA Petition.  FES Brief at 8.  FES also advises that “expansion” of Commission jurisdiction to include the interpretation of particular words and phrases in EGS contracts would be bad policy.  This would, in FES’s view, create substantially higher regulatory risk that will deter EGS participation and product innovation in the Pennsylvania electric generation services market.  Id.

Concerning the scope of the proceeding, FES argues that the Interim Order sustains the OSBA Petition by improperly expanding the scope of the requested relief.  Id. at 8-12.

FES emphasizes that a declaratory order is a limited and discretionary proceeding.  It is limited as it is designed to declare the rights, status, and legal relations between parties based on the facts as presented in the petition.  Id. at 8-9 (citing Petition of Reliant Energy, Inc. for a Declaratory Order, Docket No. P-00072338 (Order entered June 25, 2008)).  It is discretionary as the Commission is not required to issue a declaratory order and should be hesitant to issue a declaratory order where, as in the instant case, there are any outstanding disputed facts.  FES Brief at 9 (citing, inter alia, Harleysville Mutual Ins. Co. v. Phila. Transp. Co., 435 Pa. 316, 255 A.2d 516 (1969)).

FES points out that, in its view, the OSBA attempted to expand the parameters of its Petition, and to survive the preliminary objections lodged against the Petition, by couching the controversy as one involving the billing practices of FES.  Id. at 10.  The Interim Order’s reference to the Petition of OSBA as a “formal complaint” at page 2, treats the Petition as if it were a formal complaint and invokes concerns of a violation of Commission Regulations and statutes.  Id. at 11.  FES states, “. . . because the OSBA Petition specifically sought the remedy of a declaratory order interpreting FES’s 
small commercial customer contract, it is inappropriate to use it to explore other unasserted allegations that do not meet the legal standard for declaratory relief.”   Id.[footnoteRef:4] [4:  	We acknowledge the due process implications raised by FES regarding the opportunity to respond to the allegations contained in the OSBA Petition.  See Petition at
¶ 6.] 


OSBA

The OSBA first addresses its position on whether the Interim Order improperly expands the scope of the requested relief.  OSBA Brief at 4-6.  The OSBA maintains that the issue involved in its Petition is not a private contractual dispute between FES and its business customers.  The OSBA Petition specifically references the almost identical dispute that was at issue in the Commission’s Fixed-Price Order.  OSBA Brief at 5.  The basic question, as styled by the OSBA, is whether EGSs should be permitted to pass through to fixed price contract customers extra costs incurred for various operations.  In that respect, the Commission’s Fixed-Price Order was focused on the billing practices of EGSs, and not how they should conduct private contractual disputes with customers.  OSBA Brief at 5.

The OSBA responds to FES’s notice concerns by references to the OSBA Petition wherein the OSBA explained its theory of the case.  That is, FES elected to meet its service obligations by purchasing requirements from the PJM rather than from some other source.  It is this discretionary exercise of FES’s corporate managerial prerogative that resulted in FES being billed by the PJM for ancillary requirements.  The OSBA states, “In this way, and only in this way, could FES claim that these costs were imposed upon it by PJM, thereby triggering the contractual language with FES’s fixed price customers.”  OSBA Brief at 5 (emphasis in original).  

The OSBA addresses the FES Material Question #1 at pages 6-10 of its Brief.  The OSBA states that the relief sought in its Petition is within the Commission’s jurisdiction to grant, in part, because FES never informed fixed price contract customers that whether they are billed for ancillary services costs or not depends upon whether FES purchases those ancillary services from the PJM or from another source.  Id. at 7.  In failing to explain this contingency, the OSBA argues that FES failed to comply with Commission Regulations.  Id.  The OSBA cites Section 2807(d)(2) of the Code, 66 Pa. C.S. § 2807(d)(2), that authorizes the Commission to establish regulations to require EGSs to provide “adequate and accurate” customer information to enable customers to make informed choices regarding the purchase of electricity services offered by that provider.  The OSBA argues that FES failed to provide customers the information that would enable them to ascertain that FES could pass through any costs billed to FES by the PJM, but could not pass through any costs billed to FES by other vendors or entities.  OSBA Brief at 7.  

The OSBA goes on to criticize the FES “Notice of RTO Expense Surcharge” which was mailed to customers, advising them of the imposition of ancillary service costs and the FES determination that these costs represented a pass-through event that would subject such customers to a surcharge.  OSBA Brief at 8-9.  The OSBA queries FES’s imprecision in the notice.  The notice advises, “FES Solutions will adjust your bill through a one-time charge-called the RTO Expense Surcharge-which will be approximately $5 to $15 for an average residential customer and will appear on your May, June or July bill.  The charge for small business customers will be approximately 1 to 3 percent of the total amount you spend on generation annually.”  See “Notice of RTO Expense Surcharge,” reprinted at page 9 of OSBA Brief; also included as an Appendix to OSBA Petition for Declaratory Order.  

The OSBA implicitly asserts that there is ambiguity in the FES Notice.  The OSBA asks a series of factual questions concerning how the percentages will be determined for small business customers.[footnoteRef:5]  The OSBA concludes by stating that the notice does not meet the specific informational requirements of 52 Pa. Code §§ 54.1-54.9.   [5:   	The OSBA queries, “This amount could vary widely, depending upon whether it ends up to be 1% or 3%.  Why the variance?  Did FES not know how much it had been charged by PJM?  What determines whether it is 1% or 3%?  Is it 1% for some customers and 3% for others?  If so, why?”  See OSBA Brief at 9-10.   ] 


The OSBA also suggests an undue discrimination concern regarding the FES Notice by pointing out that the notice sent to small business customers was virtually identical to that sent to residential customers.  FES, however, decided not to pass-through to residential customers the ancillary services costs billed to it from the PJM.  OSBA Brief at 10.

OCA

The OCA submits that FES has not presented compelling reasons why interlocutory review will prevent substantial prejudice or expedite the conduct of the proceeding as required by the Commission’s Regulations.  OCA Brief at 3-5.  The OCA relies on the holding of Pa. PUC v. Wynnewood Sewer Corp., Docket No. R-00963708 (Order entered December 6, 1996) to argue that the standard for interlocutory review is high and is not met in this case.

The OCA addresses the concerns of FES that it will be denied basic due process if the case proceeds to develop the issues described in the Interim Order.  The OCA cites those provisions of the Commission’s Rules of Practice and Procedure which permit a party to supplement and/or amend a pleading in response to this concern.  OCA Brief at 4.  The OCA also notes that the denial of preliminary objections does not end the case, only that the case moves forward.  Id.

With specific reference to the two material questions raised, the OCA urges that the questions be answered in the negative if the Commission determines that compelling reasons have been established for interlocutory review.  Id. at 5-12.  The OCA refers to the OSBA Answer to Preliminary Objections and concludes that the ALJ properly viewed the Answer as relying on the Commission’s Fixed-Price Order and the statutes and regulations discussed therein, and not an expansion of the OSBA Petition.  OCA Brief at 6.

The OCA argues that the issues raised by the OSBA Petition are squarely within the Commission’s jurisdiction.  The issue to be decided requires a determination as to whether small business customers were provided accurate and adequate information that enables them to compare various service offers.  Id. at 9.  The OCA further distinguishes FES’s reliance on Allport Water Auth. v. Winburne Water Co., supra, as support for the proposition that the Commission does not have jurisdiction in this matter.  The OCA references the doctrine of primary jurisdiction in its summary of the pertinent factual issues involved in Allport and how that case should be distinguished from the present dispute.  OCA Brief at 10.  

Disposition

The Standard for Interlocutory Review Has Been Met

On consideration of the positions of the Parties, we begin our disposition by considering whether the standards for interlocutory Commission review have been met by FES.  Based upon our review of the Petition, briefs and other submittals, we conclude that the FES Petition meets the standards for interlocutory review.  FES has raised a challenge to this Commission’s jurisdiction and authority to declare the rights of the Parties regarding the interpretation and applicability of certain “ancillary charges” for inclusion in the Pass-through provisions of its fixed price EGS contracts with small business customers.  This challenge to our jurisdiction to engage in a declaratory order proceeding involving competing interpretations of the “Pass-through” clause in the EGS contracts between FES and its customers satisfies the “compelling reasons” standard.  Granting interlocutory review will prevent substantial prejudice to FES and expedite the conduct of the proceeding.

 Accordingly, we shall grant the FES Petition.  The material questions raised by the FES Petition and re-stated in its brief[footnoteRef:6] filed in support of interlocutory review are as follows:   [6:  	52 Pa. Code § 5.302(b), provides, in pertinent part: “Within 10 days of service of the petition [seeking interlocutory Commission review], each party may submit a brief directed to the Commission supporting or opposing the petition and addressing the merits of the question for which an answer is requested and whether a stay of proceedings is required to protect the substantial rights of a party.”
] 


(1) Does the Commission lack subject matter jurisdiction to grant the OSBA Petition requesting a declaratory order interpreting a provision of an EGS [Electric Generation Supplier] retail customer supply contract? 

(2) Did the ALJ’s Order improperly expand the scope of the requested relief of the OSBA Petition?

FES suggested that both questions be answered in the affirmative.  See, FES Brief in Support of Petition for Interlocutory Review at 2.  
   
On consideration of the positions of the Parties and the applicable law, we shall answer Material Question #1 in the affirmative.  Based on our disposition of Material Question #1 and the OSBA Petition for Declaratory Order, Material Question #2 is, hereby, declared moot.    

Commission Jurisdiction Over Contracts

Jurisdiction is a threshold question, subject to plenary review.  See Borough of Olyphant v. Pa. PUC, 861 A.2d 377 (Pa. Cmwlth. 2004), appeal denied, 585 Pa. 690, 887 A.2d 1242 (2005), citing Bethlehem Steel Corp. v. Pa. PUC, 680 A.2d 1203 (Pa. Cmwlth. 1996), reversed on other grounds, 552 Pa. 134, 713 A.2d 1110 (1998).  

It is a basic tenet of public utility law that the Commission only has those powers that are enumerated to it.  Feingold v. Bell Tel. Co. of Pa., 477 Pa. 1, 383 A.2d 791 (1977).  The Commission’s jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Id.  

The Commission’s jurisdiction over EGSs is set forth in Sections 2807 and 2809 of the Code, 66 Pa. C.S. §§ 2807, 2809, and implemented in Chapter 54 of our Regulations.  52 Pa. Code §§ 54.1, et seq.[footnoteRef:7]   A review of this authority makes it clear that Commission jurisdiction does not extend to interpreting the terms and conditions of a contract between an EGS and a customer to determine whether a breach has occurred, or setting the rates an EGS can charge.  See, generally, Morrow v. The Bell Tel. Co. of Pa., 479 A.2d 548 (Pa. Super. Ct. 1984) (the courts retain jurisdiction of a suit for damages based on negligence or breach of contract wherein a utility's performance of its legally imposed and contractually adopted obligations are examined and applied to a given set of facts).  Instead, the Commission can only ensure that an EGS is abiding by the standards of conduct and disclosure,[footnoteRef:8] the marketing and sales Regulations,[footnoteRef:9] and the contract expiration/change-of-terms notice requirements;[footnoteRef:10] and that the rate billed by an EGS was calculated in accordance with those materials. [7:  	Sections 54.4-54.10 apply to residential and small business customers only.  Small business customers are defined as having a maximum peak load less than 25 kW in the prior 12 months.  See 52 Pa. Code § 54.2.  ]  [8:  	52 Pa. Code § 54.5.]  [9:  	52 Pa. Code §§ 54.3, 54.6, and 54.7; 52 Pa. Code §§ 54.43(1) and 54.43(f); 52 Pa. Code § 54.122(3).]  [10:  	52 Pa. Code § 54.10.] 


A review of the filings in this matter reveals that the OSBA’s initial Petition seeking declaratory relief pursuant to Section 331(f) of the Code, 66 Pa. C.S. 
§ 331(f), requested the Commission to issue an Order “declaring that FES is not permitted to recover the costs billed to it by the PJM for ancillary services costs as a ‘pass-through event’ under the terms of its fixed price contract with its customers.”  OSBA Petition at 7.  FES has also pointed out that the OSBA admits that it wants the Commission to interpret the meaning of a contract as relief in this matter.  FES Petition at 2, referring to OSBA ¶ 13, of its Answer to Preliminary Objection.  In order to make such a declaration and provide the relief the OSBA seeks in this proceeding, the Commission would need to interpret the language in the FES contract(s).  The Commission has no such authority.  See Morrow; see also Virgilli v. Southwestern Pennsylvania Water Authority, 427 A.2d 1251, 1254 (Pa. Cmwlth. Ct. 1981) – “[w]hile Southwestern’s claim may ultimately affect Mather’s rates, such a result does not divest a common pleas court of its jurisdiction to resolve a private contract dispute.”    

While the OSBA Petition does appear to raise issues regarding the marketing of the contracts in question, matters over which the Commission could have jurisdiction, those issues were not raised until the OSBA Brief regarding the FES Petition seeking interlocutory Commission review.  This is not enough to change the substantial character of the original request for two reasons.

First, allowing the OSBA to raise assertions in its Brief that were not raised in its original Petition changes the nature of the proceeding, which could negatively impact FES’s due process rights.  See, generally, Smith v. Pa. PUC, 162 A.2d 80 (Pa. Super. Ct. 1960).      

Second, an inquiry into whether FES violated the Code or the Commission’s Regulations during the marketing of these contracts would be very fact intensive, and as such, is not appropriately raised in a Petition for Declaratory Order.  See Petition of Reliant Energy, Inc. for a Declaratory Order, supra.  The Code does not mandate evidentiary hearings for declaratory order petitions.  However, evidentiary hearings are necessary when there are material facts in dispute - not for disputes of law, policy, or discretion.  See Olyphant v. Pa. PUC, supra, citing Dee-Dee Cab v. Pa. PUC, 817 A.2d 593 (Pa. Cmwlth. 2003), appeal denied 575 Pa. 698, 836 A.2d 123 (2003).  When we review the OSBA Petition and separate those questions of law from those possible questions of material facts which may be in dispute, we conclude that the gravamen of the petition is the interpretation of a contractual provision.

As a final point of clarification supportive of our dismissal of the OSBA Petition, the OSBA has relied heavily upon our Fixed-Price Order in asserting its claim.  This reliance is misplaced.  The contracts implicated by the OSBA’s Petition for Declaratory Order were entered into prior to our issuance of the Fixed-Price Order.  This Order was prospective in its effect and made no determination regarding contracts that pre-dated its effective date.  Further, the Fixed-Price Order did not prohibit EGSs from marketing contracts that include pass-through clauses.  Indeed, such a prohibition would exceed the Commission’s authority.  Rather, pursuant to our mandate to ensure that marketing materials can clearly be understood by customers, the Commission, on a going-forward basis, prohibited contracts with pass-through clauses from being marketed as fixed-price contracts.
 
Based on the foregoing, we answer the FES Material Question #1 in the affirmative, consistent with the discussion herein.  In light of our determination that we lack jurisdiction over the substance of the OSBA Petition for Declaratory Order, we shall, grant the preliminary objections of FES and dismiss this proceeding.  Consequently, Material Question #2 is moot.

Conclusion

Based upon the foregoing discussion, we shall grant the FES Petition, Answer Material Question #1 consistent with the discussion in this Opinion and Order, reverse the July 22, 2014 First Interim Order of the presiding ALJ, and dismiss the OSBA’s Petition for Declaratory Order, all consistent with this Opinion and Order; THEREFORE, 

IT IS ORDERED:

1. That the Petition for Interlocutory Commission Review and Answer to Material Question, filed by FirstEnergy Solutions Corporation on August 8, 2014, is, hereby, granted.

2.	That the following question is answered in the affirmative, consistent with the discussion contained in this Opinion and Order:

Does the Commission lack subject matter jurisdiction to grant the Office of Small Business Advocate’s Petition requesting a declaratory order interpreting a provision of an EGS retail customer supply contract?


3.	That the following question is declared moot consistent with the discussion contained in this Opinion and Order:

Did the Administrative Law Judge’s Order improperly expand the scope of the requested relief of the Office of Small Business Advocate’s Petition?

4.	That the July 22, 2014 First Interim Order of the Administrative Law Judge in this proceeding is, hereby, reversed, consistent with the discussion in this Opinion and Order.

5.	That the Preliminary Objections of FirstEnergy Solutions Corporation are, hereby, granted, consistent with the discussion in this Opinion and Order.

6.	That the Petition for Declaratory Order filed by John R. Evans, Small Business Advocate, is dismissed, consistent with the discussion in this Opinion and Order.

[bookmark: _GoBack][image: ]BY THE COMMISSION,




Rosemary Chiavetta
Secretary
(SEAL)

ORDER ADOPTED: November 13, 2014

ORDER ENTERED:  January 26, 2015
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