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ORDER
BY THE COMMISSION:  

Before the Pennsylvania Public Utility Commission (Commission) is a Petition of Duquesne Light Company (Duquesne) For Reconsideration/Rehearing of the Commission’s Order entered on December 4, 2014.  The Commission’s regulations require jurisdictional electric distribution companies (EDCs) to be capable of effectuating a 3-business day, off-cycle switch by December 15, 2014 when a residential or small commercial customer requests a change in electric supplier.  See 52 Pa. Code § 57.174.  On October 21, 2014, Duquesne filed with the Commission a Petition For A Waiver Of The Three Business Day Switching Requirements Under 52 Pa. Code § 57.174 (Petition for Waiver).  On December 4, 2014, the Commission denied in part Duquesne’s Petition for Waiver.  On December 15, 2014, Duquesne filed this Petition for Reconsideration.  On December 18, 2014, the Commission granted Duquesne’s Petition for Reconsideration, pending further review of, and consideration on, the merits.  Through this Order, we rule on the merits and deny the Petition for Reconsideration.  
BACKGROUND

Through its Office of Competitive Market Oversight (OCMO), the Commission has thoroughly investigated its electric supplier switching regulations by holding stakeholder initiatives over the past few years, first promoting faster and easier switching in November 2011.  See Interim Guidelines Regarding Standards For Changing a Customer’s Electricity Generation Supplier, Docket No. M-2011-2270442 (Tentative Order entered Nov. 14, 2012).  After receiving and analyzing the public comments on the proposed interim guidelines, the Commission finalized the interim guidelines in October 2012.  See id. (Final Order entered Oct. 25, 2012).  
The Polar Vortex of 2014




During January of 2014, the Commonwealth and surrounding Northeastern and Mid-Atlantic States experienced unusually bitter cold weather in what became known as the Polar Vortex.
  The extreme cold weather events caused increases in energy use and extraordinarily high demand in the PJM Interconnection, L.L.C.
 (PJM) regional energy market for electric supply, wherein average wholesale day-ahead LMP
 prices for Pennsylvania in January 2014 were estimated at $148/MWh, as opposed to $44/MWh in December 2013.  The total net billings to PJM members during January 2014 were one-third of the entire year’s total net billings in 2013.
 
        
As a result of these high energy wholesale market prices, many electric generation suppliers (EGSs) serving Pennsylvania customers with variable-price retail supply contracts increased their retail prices to customers in order to recover the higher wholesale electric energy costs they incurred in January 2014.  Some variable retail prices rose to a high of 28 cents per kWh.  These dramatic and sudden price increases, coupled with higher than normal usage caused by the cold weather, resulted in a number of retail electric customers realizing very high electric bills in amounts two to three times (and even higher) than what they would normally be billed during the wintertime.  Many variable-rate customers who were impacted by price spikes this past winter adamantly voiced support to significantly reduce the time it takes to switch to another competitive supplier or return to default service, as the current switching process could take anywhere from 16 to 45 days.  Many customers expressed frustration with having to wait an additional billing cycle in order to switch out of their current contract, exposing them to greater market volatility and higher prices for up to 30 additional days, costing some customers several hundred dollars while waiting to exercise their ability to switch to a lower priced product from another electric supplier.   

The Commission’s Accelerated Switching Regulations
The unprecedented number of complaints
 and wave of media reports regarding the increase in wholesale electric prices in January 2014 necessitated a thorough and expeditious response from the Commission.  Accordingly, through a swift final-omitted rulemaking process, the Commission promulgated accelerated switching regulations on June 14, 2014 to enable customers to switch electric suppliers in three business days.
  Due to concern from EDCs about updating their billing systems and internal processes to accommodate a three-business day switch, the Commission provided for a six-month implementation period.  Accordingly, three-business day off-cycle
 switching had to be in effect by December 15, 2014, thereby providing protection for customers, should another polar vortex occurring during the winter of 2015.  See 52 Pa. Code § 57.180.  
History of This Proceeding


On October 21, 2014, Duquesne filed with the Commission the Petition for Waiver of three-business day, off-cycle switching, explaining that it was “not possible for the Company to fully comply with the regulation by December 15, 2014 given the Company’s ongoing efforts to implement its FOCUS Project,
 revise its bill print logic and incorporate changes to its business processes.”  Petition for Waiver at 6, Docket No. P-2014-2448863.  Therefore, due to “significant risk and complexity” in implementing off-cycle switching after the November 28, 2014 “go live” date of the FOCUS System, Duquesne proposed a phased-in approach with partial solutions and alternatives to three-business day, off-cycle switching.  Id. at 2-4.  Through a Phase 1 Solution, Duquesne proposed to “make every reasonable effort” to initially provide for one off-cycle switch and one on-cycle switch per billing period for approximately 91% of its customer base by December 15, 2014.  Id. at 3.  However, in case of IT system implementation issues with the Phase I Solution, Duquesne had requested a full waiver of three-business day switching until January 16, 2015.  Id. at 4.  

In the Petition for Waiver, Duquesne also proposed a Customer Protection Back-Up Solution, which would allow customers who call Duquesne complaining about variable rates or their current contract to return to default service within three business days.  Id. at 11.  Under a Phase 2 Solution, Duquesne explained it expected to achieve full compliance with 52 Pa. Code § 57.174 by July 31, 2015 and allow all eligible customers to make multiple, off-cycle three-business day switches per billing period.  Id. at 14.  

The Office of Consumer Advocate (OCA) and the Retail Energy Supply Association (RESA) filed answers to Duquesne’s Petition for Waiver.  The OCA generally supported Duquesne’s Phase 1 Solution and Customer Protection Back-Up Solution, but expressed concern that the use of multiple bills in the Customer Protection Back-Up Solution could result in customer confusion and payment problems.  OCA Answer at 4.  OCA also contended that Duquesne should be required to demonstrate that the costs of this back-up plan are just and reasonable for purposes of cost recovery.  Id. at 7.  RESA did not support Duquesne’s Customer Protection Back-Up Solution, contending that the back-up plan “creates an anticompetitive and discriminatory preference for default service through Duquesne’s plan to return customers only to default service in three days.”  RESA Answer at 3.  RESA also contended that Duquesne’s promotion of and educational efforts regarding the back-up plan results in the marketing of default service.  Id.  Therefore, RESA asked the Commission to require Duquesne to utilize its Customer Protection Back-Up Solution only as a “last resort” customer service tool that is not actively promoted.  Id. at 9, 12.

On December 4, 2014, the Commission granted Duquesne’s request for waiver of 52 Pa .Code § 57.174 to implement the Phase 1 Solution, providing for one off-cycle switch and one on-cycle switch per billing period for approximately 91% of its customer base from December 15, 2014 until July 31, 2015.  However, the Commission denied Duquesne’s request for full waiver of three-business day switching until January 16, 2015, believing that Duquesne should still be able to effectuate one off-cycle and one on-cycle switch per billing period for most of its customers, even if this required manual, non-automated means.  Based on the Commission’s concerns and the criticisms by RESA and the OCA, the Commission also denied Duquesne’s request for waiver of any and all regulations to implement the Customer Protection Back-Up Solution if unable to implement the Phase 1 Solution by December 15, 2014.         
On December 15, 2014, Duquesne filed this Petition for Reconsideration.  On December 18, 2014, the Commission granted Duquesne’s Petition for Reconsideration, pending further review of, and consideration on, the merits.  No answers were filed to the Petition for Reconsideration.  On January 12, 2015, Duquesne filed a status update report at this Docket regarding Duquesne’s efforts to implement off-cycle switching.    
DISCUSSION

Legal Context 
The Electricity Generation Customer Choice and Competition Act, effective January 1, 1997, 66 Pa. C.S. §§ 2801 et seq., requires the Commission to establish standards for changing a customer’s electric generation supplier.  See 66 Pa. C.S. § 2807(d)(1).  Under our regulations, EDCs must have implemented three-business day, off-cycle switching by December 15, 2014. See 52 Pa. Code §§ 57.174, 57.180.  

A petitioner may file for reconsideration seeking rescission or amendment of a final Commission order pursuant to Section 703 of the Public Utility Code.  See 66 Pa. C.S. § 703(g); see 52 Pa. Code § 5.572 (must file petition within 15 days after Commission order is entered).  A successful Petition for Reconsideration will convince the Commission to exercise its discretion to amend its prior final order by raising new or novel arguments not previously heard or considerations which were overlooked or not addressed by the Commission.  See Duick v. Pa. Gas & Water Co., 56 Pa. P.U.C. 553 (1982).  Answers to a petition for reconsideration must be filed within 10 days after service of the petition.  52 Pa. Code § 5.572(e).  
Disposition of Duquesne’s Petition for Reconsideration  
As required by 52 Pa. Code § 5.572, Duquesne timely filed the Petition for Reconsideration,
 which it served on the Commission’s Bureau of Investigation and Enforcement (I&E), OCA, the Office of Small Business Advocate, and counsel for RESA.  No answers were filed.  

By raising new arguments and considerations to explain why Duquesne cannot implement a manual three-business day off-cycle switching solution, Duquesne satisfies the Duick standard governing petitions for reconsideration.  See 56 Pa. P.U.C. 553.  Accordingly, we will reconsider our December 4, 2014 Final Order.      
Duquesne seeks relief on three specific grounds, asking the Commission to 1) reconsider its decision to deny Duquesne’s request for a full waiver of 52 Pa. Code § 57.174 to implement its Phase 1 Solution by January 16, 2015; 2) reconsider permitting Duquesne to switch residential and small commercial customers who contact Duquesne concerning variable rates to default service within three business days until the Phase 1 Solution is implemented; 3) grant Duquesne a hearing in order to provide factual evidence in support of its requests.  See Petition for Reconsideration at 1-3.  
Reconsideration Request for Full Waiver of 52 Pa. Code § 57.174
In its Petition for Reconsideration, Duquesne explains that it “cannot reasonably implement a manual three business day switching solution,” as that process would require significant code changes to the automatic processing of EDI transactions during the FOCUS stabilization period.  Id. at 1-2, 7-8.  Duquesne explains creating a workable manual solution would risk destabilizing the new FOCUS System, resulting in delays in billing and inaccurate bills.  Id. at 9.  In the January 12, 2015 Status Update Report, Duquesne explains that the FOCUS system is still in the 90 day post go-live stabilization period known as the “hyper-care stage.”  Id. at 2.  A manual solution would also require Duquesne to disable new and enhanced privacy and security features in the FOCUS System.  Petition for Reconsideration at 9.            
We accept that Duquesne’s present inability to reasonably conduct one off-cycle switch per month through either automated or manual means is pled in good faith.  However, providing us with more details as to that present inability does not move us closer to granting Duquesne an unlimited and full waiver of 52 Pa. Code § 57.174.  Importantly, we believe that Duquesne’s present inability to conduct at least one off-cycle switch per month could have been mitigated through better planning and preparation.  Duquesne has been on notice since 2011 as to the Commission’s promotion of faster switching and on notice since March 2014 as to the Commission’s strong and vehement push for three-business day, off-cycle switching.  Nowhere in its original Petition for Waiver or in this Petition for Reconsideration does Duquesne explain why system testing could not have occurred earlier or why the FOCUS Go Live Date had to be set for November 28, 2014, only a few weeks before the deadline to comply with three-business day, off-cycle switching.  See 52 Pa. Code § 57.180.  Furthermore, Duquesne knew that a 90 day hyper-care stabilization period
 would follow the FOCUS Go Live Date during the heart of winter when variable rate price spikes and customer complaints are more likely to occur.    
When we promulgated the three-business day accelerated switching standards in June 2014, we provided Duquesne with a six-month implementation period to comply and with regulatory certainty that new regulations would be in place on December 15, 2014.  Now, Duquesne keeps wavering as to its ability to implement its Phase 1 Solution allowing for one off-cycle switch per month, first contending it may be ready on December 15, then contending it may be ready on January 16, and now contending it may be ready in late February as the winter wanes and the likelihood for complaints fades.  We provided Duquesne with clear regulatory certainty; Duquesne is not providing the Commission or customers with certainty that Duquesne can implement its Phase 1 Solution and provide at least one off-cycle switch per billing period.  

We recognize that Duquesne is situated somewhat differently than the other EDCs in this Commonwealth, as Duquesne had begun replacing its entire Customer Care & Billing functionality within its FOCUS Project when the Commission promulgated the three-business day switching regulation at 52 Pa. Code § 57.174.  See January 12, 2015 Status Update Report at 1. We understand that tweaking or adjusting plans to the FOCUS System at this point could result in more costs.  However, Duquesne has been aware for years that the Commission has wanted EDCs to reduce the time it takes a customer to change electric suppliers.  And yet, Duquesne still pushed forward and implemented a new billing system without accelerated switching capabilities.  Even if accelerated switching was not viewed as a clear Commission priority prior to the Polar Vortex of January 2014, Duquesne has unequivocally been on notice since May 2014 that accelerated switching regulations will be promulgated.  Yet, Duquesne made no effort to adjust its plans and did not inform the Commission until shortly before the December 15, 2014 effective date of the regulations that Duquesne would not even be able to provide at least one off-cycle switch per month for most of its customers.  

Our assertion in the December 4, 2014 Order still holds true: we will not grant a petition for full waiver of our regulations based on future contingencies and possibilities without a clearly articulated and supported demonstration of good cause or actual need.  See Docket No. P-2014-244863 at p. 10.  Duquesne has not submitted meritorious arguments, convincing us to exercise our discretion to amend the December 4, 2014 Final Order.  See Duick, 56 Pa. P.U.C. 553.  We find that granting the full waiver will not further the public interest, but rather may harm the public interest by taking pressure off Duquesne to implement the important customer protections in 52 Pa. Code § 57.174.  Therefore, we will deny Duquesne’s request for full waiver of 52 Pa. Code § 57.174. 
Reconsideration/Clarification Request to Transfer Customers to Default Service
Duquesne seeks reconsideration and clarification of the Commission’s decision to deny the Customer Protection Back-Up Solution that would allow Duquesne to transfer a customer back to default service within three business days.  The Commission had denied this back-up solution in Duquesne’s Petition for Waiver, finding that the back-up solution would likely result in the entrenchment of default service as a preferred customer product over competitive EGS products.  See December 4, 2014 Commission Order at 11.  In its Petition for Reconsideration, Duquesne does not seek reconsideration to again implement its formal Customer Protection Back-Up Solution, which would include promoting and advertising the three-business day default service option for customers.  Rather, Duquesne explains that it will “only switch customers back to default service upon request of the customer.”  Petition for Reconsideration at 12 (emphasis added).  If a customer asks to transfer to default service or “go back with the utility” and Duquesne has the capacity to switch a customer to default service within three-business days, then Duquesne should by all means do so.  We denied the Customer Protection Back-Up Solution because it would have resulted in the endorsement of default service over a competitive EGS product.  

We must strike a balance between our duty to support the development of the retail electric supply market, see 66 Pa. C.S. § 2802, and our mission to protect consumers.  Transferring a customer to default service within three business days may help a customer avoid a price spike in a variable rate contract.  Therefore, Duquesne may switch a customer back to default service within three business days, but only upon request of the customer.  The request of the customer must be a specific request to go “back with the utility” or to default service.  Generalized complaints about variable rates should not prompt Duquesne to automatically transfer a customer to default service.   Duquesne should not proactively promote or advertise transferring customers back to default service, whether at its call centers or through any media channels.  We ask Duquesne to continue to carefully monitor customer switching issues and to work amicably to resolve those issues.     
Request for Hearing
In the Petition for Reconsideration, Duquesne requests an evidentiary hearing in order to provide factual evidence in support of its reconsideration requests, contending that “due process requires” the granting of a hearing.  Petition for Reconsideration at 12.  Notably, Duquesne does not provide any legal citation indicating due process requires a hearing to allow a petitioner to better explain its request for a waiver of a regulation.  
The fundamental principle of due process is that a party must be afforded notice and an opportunity for a hearing, appropriate to the case, before the deprivation of a property right.  Shah v. State Board of Medicine, 589 A.2d 783, 788 (Pa. Cmwlth. 1991) (citing Cleveland Board of Educ. v. Loudermill, 470 U.S. 532, 543 (1985)).  Holding a hearing in this case is inappropriate as there is no constitutional deprivation of life, liberty, or property at stake.  Moreover, Duquesne has received notice of its legal duty to comply with 52 Pa. Code § 57.174.  Duquesne has been afforded a meaningful opportunity to explain its request for waiver of the regulation through the Petition for Waiver, the Petition for Reconsideration, and the January 12, 2015 Status Update Report, all of which we have taken under consideration.  Duquesne’s interest in receiving enhanced due process procedures must be balanced against the Commission’s interest in proceeding without those enhanced procedures.  See Pa. Coal Mining Assoc. v. Ins. Dept., 370 A.2d 685, 689, 691 (Pa. 1977) (citing Goldberg v. Kelly, 397 U.S. 254 (1970)).   Hearings are only necessary to resolve disputed questions of fact.  Diamond Energy v. Pa. PUC, 653 A.2d 1360, 1367 (Pa. Cmwlth. 1995).  
Here, there is no dispute of fact and no need for the introduction of new evidence.  See id.  Nothing  prevented Duquesne from asserting all relevant facts in its petitions and status update reports at this Docket.  Granting a hearing request to allow an EDC to provide additional oral explanations as to why it cannot comply with our regulations is not a justified use of our resources.  Rather, we hope that Duquesne will instead focus its efforts and resources on implementing the necessary IT changes to allow Duquesne to be in compliance with the partial waiver (the Phase 1 Solution) that we granted Duquesne in the December 4, 2014 Order.  See Docket No. P-2014-2448863 at p. 14.  Therefore, we will deny Duquesne’s request for a hearing.  
CONCLUSION
Over the past year, the Commission has emphasized the importance of accelerated switching, as both a mechanism in the competitive retail electric supply market and as a consumer protection.  We believe that Duquesne could have better planned and prepared to be at least be partially compliant with 52 Pa. Code § 57.174 by offering at least one off-cycle switch per billing period.  As Duquesne has not presented any new meritorious arguments or considerations in this Petition for Reconsideration, we will deny Duquesne’s open-ended request for full waiver of 52 Pa. Code § 57.174.  We fully expect Duquesne to find a way to implement its Phase 1 Solution, providing for at least one off-cycle switch per billing period, in the very near future.  We clarify through this Order that Duquesne may switch a customer back to default service within three business days, but only upon request of the customer, as Duquesne must not proactively promote or advertise transferring customers back to default service.  We will also deny Duquesne’s request for a hearing, finding that a hearing in this matter is unjustified, inappropriate, and not required by due process. 
THEREFORE,
IT IS ORDERED:
1. That Duquesne Light Company’s open-ended request for full waiver of 52 Pa. Code § 57.174 until the Phase 1 Solution is implemented is denied.  
2. That Duquesne Light Company’s request for a hearing is denied.  
3. That Duquesne Light Company shall file a status update by February 28, 2015. 

4. That a copy of this Order be served on the Retail Energy Supply Association, the Office of Consumer Advocate, the Office of Small Business Advocate, the Commission’s Bureau of Investigation and Enforcement, the Commission’s Bureau of Consumer Services, and the Office of Competitive Market Oversight.   
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BY THE COMMISSION

Rosemary Chiavetta

Secretary

(SEAL)

ORDER ADOPTED:  January 29, 2015 
ORDER ENTERED:   February 6, 2015
� The Polar Vortex occurred from January 6th-9th.  Cold winter storms, which affected demand and market prices, occurred from January 17th-29th.  See Analysis of Operational Events and Market Impacts During the January 2014 Cold Weather Events.  PJM Interconnection (May 8, 2014) (hereinafter PJM Market Report).  


� PJM Interconnection, L.L.C. is a regional transmission organization that oversees and manages the electricity grid for fifty million consumers in thirteen states and the District of Columbia.  New Jersey Bd. of Public Utilities v. FERC, 744 F.3d 74, at 82-83 (3d Cir. 2014).  


� Under LMP (Locational Marginal Price), “the price any given buyer pays for electricity reflects a collection of costs attendant to moving a megawatt of electricity through the system to a buyer's specific location on the grid.”  Id.  (citing Black Oak Energy v. FERC, 725 F.3d 230, 233-4 (D.C. Circuit 2013)). 


� See PJM Market Report.  For more information about PJM wholesale prices, see historical pricing information posted on PJM’s website at: � HYPERLINK "http://www.pjm.com/markets-and-operations/energy/real-time/monthlylmp.aspx" �http://www.pjm.com/markets-and-operations/energy/real-time/monthlylmp.aspx�.  For general information about PJM and the wholesale market, see PJM’s “Learning Center,” available at � HYPERLINK "http://www.pjm.com/about-pjm/learning-center.aspx" �http://www.pjm.com/about-pjm/learning-center.aspx� .   


� Between January 1, 2014 and March 28, 2014, 500 formal complaints were filed with the Commission’s Secretary’s Bureau.  The Commission’s Bureau of Consumer Services (BCS) received 5,626 informal complaints between February 1, 2014 and March 28, 2014.  See Final-Omitted Rulemaking Order to Amend the Provisions of 52 Pa. Code, Chapter 57 Regulations Regarding Standards for Changing a Customer’s Electric Generation Supplier, Docket No. L-2014-2409383, at 13-15 (entered Apr. 3, 2014). 


� See id; also available at 44 Pa.B. 3539 (published June 14, 2014).  


� In our rulemaking, we emphasized the importance of off-cycle switching, wherein the EDC must be capable of effectuating a switch at a time other than the midpoint or end of a billing cycle when a meter read typically occurs.  Understanding that not all EDCs have fully deployed smart meters with automated metering capability, our regulations allow an EDC to obtain an actual meter read at the dwelling, use an estimated meter read, or use a customer-provided meter read, subject to reconciliation with an actual meter read.  See 52 Pa. Code § 57.174; see also 44 Pa.B. 3539.  


� The FOCUS Project/System includes replacing and modernizing a new billing system with smart meter technology.   


� Duquesne titles this petition as a Petition for Reconsideration/Rehearing.  See Docket No. P-2014-2448863 at 1.  Since there has been no hearing in this matter, seeking a rehearing is not a viable request.  We operate under the assumption that Duquesne intended to file both 1) a Petition for Reconsideration and 2) a Request for Hearing.  This distinction is important, as different legal standards are triggered.  See 66 Pa. C.S. 703(f) (governing rehearing requests); see Duick v. Pa. Gas & Water Co., 56 Pa. P.U.C. 553 (1982) (explaining the standards governing a petition for rehearing, a petition to reopen the record, and a petition for reconsideration). 


� Curiously, Duquesne failed to mention the 90 day hyper-care period in its original Petition for Waiver and its Petition for Reconsideration.  
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