 PENNSYLVANIA
PUBLIC UTILITY COMMISSION
Harrisburg, PA 17105-3265


Public Meeting held February 12, 2015


Commissioners Present:

Robert F. Powelson, Chairman
John F. Coleman, Jr., Vice Chairman
James H. Cawley 
Pamela A. Witmer
Gladys M. Brown, Statement


	Joint Petition of Citizens’ Electric Company of Lewisburg, PA and Wellsboro Electric Company for their Default Service Program for the Period June 1, 2015 through May 31, 2018
	P-2014-2425024
P-2014-2425245





OPINION AND ORDER


Contents

I.    History of the Proceeding	1
II.  Description of the Companies	2
III. Discussion ……	4
A.  Legal Standards	4
1.  Burden of Proof	4
2.  Standards for Default Service	6
3.  Exceptions	7
B.   Summary of the Filing	7
1.  Background	7
2.  Implementation Plan	9
3.  The Procurement Plan	10
4.  The Rate Design Plan	12
5.  The Contingency Plan	14
6.  Retail Market Enhancements	15
C.  Contested Issues - Residential and Small C&I Procurement	15
1.  Background	15
2.  Prudent Mix Requirement	17
3.  Six-Month Repricing	25
4.  Competitive Procurement	29
5.  Continuing Stratified Plan and OCA Alternative	32
6.  Disposition	37
D.  Requests for Waivers	40
1.  Seamless Moves and Instant Connects	40
2.  Other Regulations or Policies	41
E.  Customer Transition Back to Default Service	45
IV.   Conclusion		46




BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are Exceptions of the Citizens’ Electric Company of Lewisburg, PA (Citizens’) and Wellsboro Electric Company (Wellsboro) (collectively Companies or CEW) and the Office of Consumer Advocate (OCA) filed on December 3, 2014, to the Recommended Decision (R.D.) of Administrative Law Judge (ALJ) Joel H. Cheskis, issued on November 13, 2014, relative to the above-captioned proceeding.  Replies to Exceptions were filed by the Companies and the OCA on December 15, 2014.   

[bookmark: _Toc411937860]History of the Proceeding

On May 30, 2014, the Companies filed with the Commission a Petition for a Joint Default Service Program (DSP IV) for the period June 1, 2015 through May 31, 2018 (Petition).  The Petition was filed pursuant to the Electricity Generation Customer Choice and Competition Act, 66 Pa. C.S. § 2801, et seq., as amended by Act 129 of 2008, the Commission’s Default Service (DS) Regulations, 52 Pa. Code §§ 54.181-54.189, and the Commission’s Policy Statement on DS, 52 Pa. Code §§ 69.1801-69.1817.  The Companies submitted that DSP IV also balances the policy goals of the Commission’s Order in Investigation of Pennsylvania’s Retail Electricity Market: End State Default Service, Docket No. I-2011-2237952, 303 P.U.R. 4th 28 (February 15, 2013) (End State Order).  Petition at 2, 4. 

On June 20, 2014, the Office of Small Business Advocate (OSBA) filed a Complaint and Public Statement.  The Petition was published in the Pennsylvania Bulletin on June 21, 2014, with a deadline to file an Answer or Protest by July 7, 2014.  On June 30, 2014, the OSBA filed a Protest.  Similarly, on July 2, 2014, the OCA filed an Answer, Notice of Intervention and Public Statement.

Pursuant to the Scheduling Order, the evidentiary hearing was held in this matter on September 11, 2014.  

Pursuant to the Briefing Order, Main Briefs were filed by the Companies, the OCA and the OSBA on October 1, 2014, and Reply Briefs were filed by the same Parties on October 10, 2014.  

The ALJ’s Recommended Decision was issued on November 14, 2014 wherein he recommended, inter alia, that DSP IV be adopted with one modification.  The Companies and the OCA filed Exceptions on December 3, 2014, and both Parties filed Replies to Exceptions on December 15, 2014.   

[bookmark: _Toc411937861]Description of the Companies

Wellsboro is a small Electric Distribution Company (EDC) providing service in the Borough of Wellsboro, Tioga County.  As of January 2013, Wellsboro served 6,255 customers, of which 5,070 were residential customers and 1,185 were commercial and industrial (C&I) customers.  CEW St. 1 at 3.  With limited exceptions, most of the customers in the Wellsboro territory exhibit fairly consistent load profiles, with consistent peaks, except for some large C&I customers.  Id. at 4.  

Wellsboro is a summer-peaking utility.  However, its historic one-hour load peaked at approximately 25.7 MW in January 2013.  Its annual energy purchases were approximately 129,000 MWh (including transmission losses) and its 2013 annual load factor was approximately 58.6%.  CEW St. 1at 4. 

Wellsboro’s service territory is surrounded by the service territory of Pennsylvania Electric Company (Penelec) and various rural electric cooperatives and the Company does not own any high-voltage transmission facilities or generation resources.  CEW St. 1at 3-4.  No Wellsboro customer has purchased electric supply from a third-party Electric Generation Supplier (EGS), although one larger customer indicated it was exploring competitive alternatives.  Id. at 5.

Citizens’ is a small EDC providing service in Lewisburg Borough, Buffalo, East Buffalo and Kelly Townships in Union County and West Chillisquaque Township in Northumberland County.  As of January 2014, Citizens’ served approximately 5,736 residential customers and 1,151 C&I and lighting customers with similar usage characteristics.  CEW St. 2 at 3-4.

Citizens’ is a winter-peaking utility and its historic one-hour electrical load peaked at approximately 46.0 MW in February 2007.  Its annual wholesale purchases were approximately 177,611 MWh for calendar year 2013 with an average annual load factor of approximately 40.5%.  The larger accounts generally operate only during the daytime peak periods and, as a result, also tend to show higher usage during on-peak periods when heating and cooling is required.  CEW St. 2 at 4-5.  

Citizens’ service territory is surrounded by the service territory of PPL Electric Utilities Corporation (PPL).  Citizens’ owns no high-voltage transmission facilities or generation resources.  Citizens’ customers have expressed minimal interest in obtaining service from EGSs.  Between 1999 and spring 2014, Citizens’ had a total of only three Residential and two Non-Residential customers shop for electric supply from EGSs, “with the latest incidence occurring in 2001.”  CEW St. 2 at 5.  However, one EGS recently executed a Coordination Agreement for Citizens’ service territory and actively solicited large C&I accounts.  As of June 1, 2014, twenty-four C&I accounts had switched to the EGS representing 17.5% of Citizens’ total annual sales.  Id.

[bookmark: _Toc411937862]Discussion

[bookmark: _Toc411937863]Legal Standards

[bookmark: _Toc411937864]Burden of Proof

The Companies have the burden of proof in this proceeding to establish that they are entitled to the relief they are seeking.  66 Pa. C.S. § 332(a).  The Companies must establish their case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992)  To meet their burden of proof, the Companies must present evidence more convincing, by even the smallest amount, than that presented by any opposing party.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950)( Se-Ling Hosiery).  In this case, the Companies request that the Commission approve the filings establishing each of their proposed DSP IV.  

If a party with the burden of proof establishes a prima facie case, the burden of going forward with the evidence shifts to the other party.  If the other party does not rebut that evidence, the original party will prevail.  If the other party rebuts the original party’s evidence, the burden of going forward with the evidence shifts back to the original party, who must rebut the other party’s evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on the original party.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).

Although the Companies bear the burden of proving that their proposed default service programs (DSP) are just and reasonable, a party that advances a proposal that the utility did not include in its filing carries the burden of proof as to that contrary proposal.  Petition of Duquesne Light Company, Docket No. P-2012-2301664 (Order entered January 25, 2013); Joint Default Service Plan for Citizens’ Electric Company and Wellsboro Electric Company, Docket Nos. P-2009-2110798, et al. (Order entered February 25, 2010); Pa. PUC v. Metropolitan Edison Company, Docket Nos. R-00061366, et al. (Order entered January 11, 2007)(Met-Ed).  In this case, the Companies request that the Commission approve the joint filing establishing the proposed DSP and, therefore, have the burden of proving that the DSP IV satisfies all applicable legal requirements for it to be approved.  The OCA has proposed an alternative plan and, therefore, has the burden of proving that the alternative plan should be adopted.

Additionally, all decisions of the Commission must be supported by substantial evidence.  2 Pa. C.S. § 704.  “Substantial evidence” is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 85 Pa. Cmwlth Ct. 23, 480 A.2d 382 (1984).

[bookmark: _Toc411937865]Standards for Default Service

		The requirements of a DSP appear in Section 2807(e) of the Competition Act in the Public Utility Code (Code), 66 Pa. C.S. § 2807(e).  The requirements include that the DS provider follow a Commission-approved competitive procurement plan that includes auctions, requests for proposal, and/or bilateral agreements, as well as a prudent mix of spot market purchases, short-term contracts, and long-term purchase contracts designed to ensure adequate and reliable service at the least cost to customers over time.  66 Pa. C.S. § 2807(e).  The DS provider is also required to offer a time-of-use program for customers who have smart meter technology.  66 Pa. C.S. § 2807(f).

		Further, in a prior order, we also found as follows:

	The Competition Act also mandates that customers have direct access to a competitive retail generation market.  66 Pa. C.S. § 2802(3).  This mandate is based on the legislative finding that “competitive market forces are more effective than economic regulation in controlling the cost of generating electricity.”  66 Pa. C.S. § 2802(5).  See, Green Mountain Energy Company v. Pa. PUC, 812 A.2d 740, 742 (Pa.Cmwlth. 2002).  Thus, a fundamental policy underlying the Competition Act is that competition is more effective than economic regulation in controlling the costs of generating electricity.  66 Pa. C.S. § 2802(5).  

Joint Petition of Metropolitan Edison Company, Pennsylvania Electric Company, Pennsylvania Power Company and West Penn Power Company For Approval of Their Default Service Programs, Docket Nos. P-2011-2273650, P-2011-2273668, P-2011-2273669, and P-2011-2273670 (Order entered August 16, 2012) (First Energy DSP 2012), at 7-8.

Also applicable are the Commission’s DS Regulations, 52 Pa. Code §§ 54.181-54.189, and a Policy Statement addressing DS plans, 52 Pa. Code §§ 69.1802-69.1817.  The Commission has directed that EDCs consider the incorporation of certain market enhancement programs into their DSPs in order to foster a more robust retail competitive market.  Investigation of Pennsylvania’s Retail Electricity Market: Recommendations Regarding Upcoming Default Service Plans, Docket No. I-2011-2237952 (Order entered December 16, 2011), and Intermediate Work Plan, Docket No. I-2011-2237952 (Final Order entered March 2, 2012) (IWP Order).

[bookmark: _Toc411937866]Exceptions

Before we address the merits of the Exceptions to the Recommended Decision, we note, as a preliminary matter, that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well-settled that the Commission is not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

[bookmark: _Toc411937867]Summary of the Filing

1. [bookmark: _Toc411937868]Background

Since January 1, 2008, the Companies have been operating a DSP referred to as the Stratified Procurement Plan (Stratified Plan) that combines a variety of products, procured at varying times, into a single portfolio encompassing the entire DS needs for both Companies.  CEW M.B. at 1.  As part of that plan, the Companies employ a single portfolio manager, currently ACES Power Marketing (APM), to administer this energy procurement portfolio on their behalf.  The Companies’ witness described the current procurement plan as follows:
 
… the Companies jointly, through the assistance of [APM], secure a portfolio of energy products, which includes a mix of spot market, short-term, and one or more longer term (annual) products. Specifically, the current Third Joint DSP incorporates 7x24 base load purchase(s) of annual supply products totaling at least 20 MWs (the twelve month annual products have been purchased on a calendar year basis), with additional 5x16 monthly energy products purchased at various times up to one year prior to the actual month of delivery. Any additional energy needed in excess of these amounts is purchased through the PJM spot market. Any portion of the blocks not needed in a particular hour is sold back to the PJM spot market. The Companies’ current plan is scheduled to expire on May 31, 2015. 

CEW St. 1 at 7. 

The Companies explained that during the time the Stratified Plan was in place, revisions to, inter alia, the Competition Act and the Commission’s Regulations have occurred.  CEW M.B. at 2 (citations omitted).  The Companies stated that, in particular, they anticipate increases in customer migration due to EGS activity and the continued expansion of competitive retail service in their respective service territories.  As a result, the Companies proposed a revised procurement methodology that recognizes these changes and in a manner that, the Companies contend, is more feasible and cost-effective for smaller EDCs.  Id. at 5.  

As noted in their Main Brief, the Companies propose to terminate the current Stratified Plan and meet their DS obligations with a plan containing the following components: 1) an implementation plan, including a request for proposals (RFP) process and Supplier Master Agreement (SMA); 2) a procurement plan; 3) a rate design plan; 4) a contingency plan; and 5) retail market enhancement (RME) programs.  CEW M.B. at 9.

[bookmark: _Toc411937869]Implementation Plan

To implement the proposed DSP IV, the Companies stated that they have developed an RFP to select wholesale suppliers and an SMA to establish additional terms of service.  CEW M.B. at 9.  While the Companies historically have relied on bilateral agreements throughout the Stratified Plan, the Companies proposed in their DSP IV to implement a competitive bid process and submitted an RFP as part of this proceeding.  Id. at 10.  CEW witness Eric Winslow testified that the Companies do not intend to retain a third-party agency to conduct the RFPs or review submitted bids but propose to conduct separate sealed bids for each service territory.  Id., citing, CEW St. 2 at 9-10.  Mr. Winslow further noted that the Companies will develop a prequalification process for evaluation of wholesale suppliers’ credit and technical qualifications and described the proposed key deadlines for the process.  CEW M.B. at 10.  In particular, the process includes a Preliminary Supplier Response to offer each wholesale supplier an opportunity to submit supplier-specific modifications to the SMA, providing that the Companies will not consider any requests that are inconsistent with the terms or conditions approved by the Commission.  Id. at 11.

In response to a request by the OSBA, the Companies will not proceed with the bid selection process unless a minimum of three bids qualify for consideration by meeting the requirements of the RFP.  CEW M.B. at 11, citing CEW St. 2-R at 2.  In addition to the RFP, the Companies also proposed an SMA to further define the terms and conditions applicable to each selected wholesale supplier that closely tracks the Pennsylvania Universal Master Agreement developed by the Commission.  M.B. at 12, citing, CEW St. No. 2 at 11-12; see also, 52 Pa. Code § 24.185(e)(6).

[bookmark: _Toc411937870]The Procurement Plan

In their Main Brief, the Companies argued that changed circumstances merit a transition from the Stratified Plan to the Companies’ proposal to procure DS supply through load-following full requirements (FR) contracts with wholesale suppliers.  CEW M.B. at 13-28.  The Companies noted that the Stratified Plan has historically satisfied the Companies’ DS obligations, but that the continued expansion of competitive retail in the Companies’ service territories will significantly reduce DS load and erode the effectiveness of the Stratified Plan.  Id. at 14-18.  The Companies further noted that the Commission’s End State Order, supra, introduces a preference for market-reflective DSPs.  Id. at 18.  As a result, the Companies proposed a new procurement plan to address these issues while reflecting the smaller load and administrative resources of the Companies.  Id. at 20. 

The Companies proposed a three-year DSP offering an index priced energy product to residential and small C&I customers and hourly-priced service for large C&I customers with a registered peak demand above 400 kw.  For all customers, the Companies’ proposed DS product would pass-through transmission and capacity costs, but fix all remaining costs through a Supplier Adder. CEW M.B. at 20-21.  The detailed components of the Companies’ proposed procurement plan are as follows:

· Energy (as measured at the wholesale meter for the Citizens’ or Wellsboro Aggregate Bus, less kWh for customers supplied by EGSs):
· Residential and Small C&I Default Service: The energy component of the wholesale contract will be adjusted every six months based on PJM West Hub on-peak monthly forward pricing on predetermined trigger dates; the wholesale rate formula will assume a straight passthrough of the mathematical average of the monthly on-peak per MWh strip pricing for all MWh sold to customers during the six-month pricing period.
· Large C&I Hourly Default Service: The energy component of Hourly Priced Service (HPS) will be the real-time hourly PJM Locational Marginal Price (LMP) for the PJM West Hub.
· Reliability Pricing Model Auction (Capacity)—passthrough of actual monthly costs for the DS load, without markup.
· Network Integrated Transmission Service (NITS)—passthrough of actual monthly costs for the DS load, without markup.
· Supplier Adder—per-kWh charge applicable to both fixed and hourly energy supply that covers all other costs to deliver DS power to the Citizens’ or Wellsboro aggregate bus, including congestion, marginal losses, Alternative Energy Portfolio Standards (AEPS) Act compliance, and transmission losses, as well as all risks associated with DS customer usage variability, customer migration (switching to an EGS for supply service or returning to DS as permitted under the Companies’ tariffs and Pennsylvania law) and deviations between the forward pricing and actual costs.  The Supplier Adder may be different for each territory, but will remain fixed for the three-year contract term.

Id. at 22-23, citing, CEW St. 2 at 8.  

The proposed trigger dates for the PJM West Hub on-peak monthly forward pricing index would be the second Tuesday in April for the six-month period June 1 to November 30 and the second Tuesday in October for the six-month period December 1 to May 31. Large C&I customers’ rates would track real-time market conditions.  CEW M.B. at 23. 

The Companies noted that, while the proposed procurement plan satisfies most of the Companies’ DS obligations, limited waivers of the standards from the End State Order are necessary for the implementation of the proposed procurement plan.  CEW M.B. at 24.  These include, inter alia, a waiver of the 100 kW demarcation for HPS, a waiver of the recommended two-year term for DS plans commencing on June 1, 2015, and a waiver, to the extent necessary, of any obligation to conduct quarterly solicitations or auctions for supply.  Id. at 25-27.  As noted by the ALJ, the Companies have attached to their Main Brief a detailed chart itemizing the various Commission regulations with which the proposed DSP IV is in compliance and those for which a waiver is being requested.  R.D. at 18, citing CEW M.B. at App. A.

[bookmark: _Toc411937871]The Rate Design Plan

The Companies currently recover DS costs through a single Generation Supply Service Rate (GSSR).  The Companies explained that their proposal to index energy costs for residential and small C&I customers while offering hourly-priced service for large C&I customers requires a bifurcation of the existing GSSR.  CEW M.B. at 28.

The Companies provided the following formula to illustrate the pricing components applicable to residential and small C&I customers through the proposed GSSR-1:

The GSSR-1 will consist of: (1) projected Purchased Power Costs (the fixed energy rate + the Supplier Adder + Projected NITS costs for the GSSR-1 class + Projected Capacity Costs for the GSSR-1 Class + Company Administrative Costs); plus or minus (2) the Reconciliation Period E-factor; divided by (3) projected metered sales to GSSR-1 default service customers; times (4) a GRT gross-up.

CEW St. 3 at 5.  

The Company explained that the GSSR-2 for the large C&I customers duplicates the structure of the GSSR-1, except that the GSSR-2 price components reflect real-time market conditions, replace the fixed energy cost component with the hourly-priced service and substitute the projected per kWh capacity and transmission costs with real-time demand-based capacity and transmission cost allocators.  CEW M.B. at 32.  The Companies pointed out that the GSSR-1 and the GSSR-2 would represent their respective Price to Compare (PTC) for the respective customer classes.  Id. at 33.

In addition to bifurcating the GSSR, the Companies have also requested a waiver of the requirement to adjust the GSSR on a quarterly basis in order to align the GSSR-1 adjustments and reconciliation to the six-month pricing periods underlying the proposed procurement plan.  The Companies explained that they did not propose a waiver for the GSSR-2 costs because the GSSR-2 reflects primarily real-time actual costs.  CEW M.B. at 33.  

The Companies also proposed as part of the procurement plan that certain additional costs associated with the Companies’ DS obligations will be recovered through the Customer Choice Support Charge (CCSC) Rider currently pending before the Commission.  Some of these costs include costs incurred by Wellsboro for use of certain sub-transmission lines owned by Penelec, instead of recovering such costs through Wellsboro’s GSSR.  Additionally, the Companies intend to allocate costs associated with the development and design of electronic data interchange (EDI) capabilities also through the CCSC Rider and not the GSSR. CEW M.B. at 34. 

[bookmark: _Toc411937872]The Contingency Plan

The Companies’ proposed procurement plan also includes a contingency plan to ensure the reliable provision of DS if a wholesale generation supplier fails to meet its contractual obligations.  As explained by CEW witness Winslow:

If a selected wholesale supplier fails to deliver energy supply as contracted, the affected Company, or Companies, will implement an interim contingency plan relying on its status as a PJM member.  The Company would obtain replacement supply through the PJM monthly forward and/or spot markets and pay all ancillary service, capacity and transmission costs on a fully reconcilable basis.  While meeting default service obligations using the PJM market, the impacted Company would also contact other entities that responded to the original RFPs to assess interest in assuming the non-performing wholesale supplier’s obligations at the price, terms and conditions in place at the time of default.  If no wholesale suppliers are willing to assume the contract terms, then the Company will develop and submit a further contingency plan to the PUC.

	Additionally, in the event that the initial 2015 RFPs fail to yield qualified bids, the Companies will continue the existing Stratified Procurement Plan with an updated hedge strategy through May 31, 2016.  During this period, the Companies would administer the Stratified Procurement Plan consistent with the terms and conditions approved by the Commission in the December 5, 2012 Order.  In the first quarter of 2016, the Companies would attempt a new solicitation.  During any period where the Companies continue the Stratified Procurement Plan due to lack of wholesale supplier responses to the RFPs, the Companies will provide HPS to any shopping customers desiring to return to default service.

CEW St. 2 at 19-20.

[bookmark: _Toc411937873]Retail Market Enhancements

The Companies proposed to continue the RME programs adopted through their prior DSP.  However, as discussed, infra, the Companies requested a waiver of any requirement to implement Instant Connects or Seamless Moves pending implementation of EDI software in the service territories.  CEW M.B. 
at 37.

[bookmark: _Toc411937874]Contested Issues - Residential and Small C&I Procurement

1. [bookmark: _Toc411937875]Background

The contested issues in this proceeding revolve around the OCA’s opposition to the Companies’ proposal to replace its current Stratified Plan for residential and small C&I customers with the procurement plan based on the index price energy product, described, supra.  The OCA did not take a position with regard to the proposed procurement plan for large C&I customers.  R.D. at 21.  

Another issue arose as a result of the ALJ’s recommendation that the Companies have some flexibility in selecting the trigger dates to determine the PJM West Hub on-peak monthly forward pricing used to set the energy component of the wholesale contract for residential and small C&I procurements.  In their Exceptions, the Companies request, inter alia, that the energy prices that result from their selected trigger dates be deemed reasonable now and not subject to any further prudency review.  CEW Exc. at 2-3. 

The ALJ noted that the OSBA, the only other active participant in this proceeding, no longer contests the procurement plan proposed by the Companies.  The OSBA originally proposed that the minimum number of qualified bids be increased from two to three in order to deem DS supply solicitation competitive or successful.  In response to the OSBA’s proposal, the Companies agreed to increase the minimum number of qualified bids to three.  R.D. at 22. 

The OCA recommended that the Companies’ proposal to replace their current Stratified Plan for residential and small C&I customers should not be adopted as filed.  The OCA argued that the Companies should continue to utilize the Stratified Plan, noting that it has produced favorable results, particularly given the Companies’ small size.  The OCA submitted that, in contrast, the proposed procurement plan exposes residential customers to increased potential for price volatility, reduces the competitive nature of procurement and does not satisfy the requirements of the law.  The OCA averred that the Companies have not provided sufficient justification to terminate their existing methodology.  The OCA further argued that, in the event the Commission agrees with the Companies that change is appropriate, the Companies should implement a plan that utilizes fixed-price, load-following full requirements contracts.  OCA M.B. at 2. 

In his Recommended Decision, the ALJ addressed the OCA’s four principal arguments in support of its recommendations on an individual basis.  Accordingly, we shall address the Exceptions and Replies to Exceptions to the ALJ’s findings and recommendations in the same manner.  However, we shall present our collective disposition of these issues in a single section, infra. 

[bookmark: _Toc411937876]Prudent Mix Requirement

Parties’ Positions

The OCA argued that the proposed DSP IV contains substantial, unknown risks to ratepayers through reliance on a single product rather than a prudent mix.  The OCA explained that the Companies’ proposal requires that the winning bidder or bidders agree to supply power for a three-year period at unknown, future index prices and that the only fixed cost component under the plan is the three-year fixed cost adder which is added to those unknown future index prices.  OCA M.B. at 12.  The OCA submitted that, as a result, 100% of the customers’ energy consumption will be exposed to the price experienced in the market on a single day and that the proposal does not feature any of the pricing-diversity benefits envisioned by the Competition Act when it called for a prudent mix of different products in a supply portfolio.   Id. at 13, citing, 66 Pa. C.S. § 2807(e)(3.2).  The OCA noted that Section 2807(e)(3.2) of the Code specifically requires a “prudent mix” of spot purchases, short-term contracts, and long-term contracts.  Id.  The OCA’s witness Pereria testified that that the Companies’ proposal would subject customers “to potential market volatility with no way to hedge.”  OCA St. 1 at 14.  The OCA added that the risks of an untested product are unknown and may lead to unreasonable costs in the “adder” portion of rates which is fixed over a three-year period.  OCA M.B. at 13, citing, OCA St. 1 at 9. 

The OCA pointed out that the Companies are incorrectly relying on the Commission’s decision in Petition of Pike County Light & Power Company for Approval of its Default Service Implementation Plan, Docket No. P-2011-2252042, (Order entered May 24, 2012) (Pike) to support their position that a plan can consist of only one product for a small EDC.  The OCA contended that, in upholding the Commission’s decision, the Commonwealth Court noted that Pike was a unique circumstance with unique facts.  Popowsky v. Pa. PUC, 71 A.3d 1112 (Pa. Cmwlth 2013) (Pike Cmwlth Ct.).  The OCA submitted that, in contrast to the Companies, Pike County Power & Light (Pike County) was smaller than the Companies and is a part of the New York ISO.  The OCA added that Pike County’s experience demonstrates why the Companies’ proposed procurement plan should be rejected, noting the extreme volatility of Pike County’s DS rate compared to rates under the Companies’ Stratified Plan.  OCA M.B. at 14-16, citing, OCA St. 1-S at 3-4.

The OCA further raised concerns regarding the proposed procurement plan being based on an on-peak metric only.  The OCA’s witness Pereria testified that by not reflecting off-peak periods, the price to be charged to ratepayers will be overstated.  Dr. Pereria also testified that a more accurate method to determine the price for the energy component is to utilize a load-weighted index.  OCA M.B. at 17, citing, OCA St. 1-S at 9.

Initially the Companies averred that the OCA’s argument mischaracterized the proposed procurement plan because the Companies offer two energy products: an indexed energy supply for residential and small C&I customers and an hourly-priced service for large C&I customers.  The Companies argued that, in approving hourly-priced service for large C&I customers in other DSPs, the Commission has confirmed that the prudent mix standard references the total DSP portfolio rather than the procurement applicable to each customer class.  CEW R.B. at 6-7. 

The Companies noted that, even if the proposed procurement plan were viewed as a single product plan, the Commission has approved single-product plans under the prudent mix standard where the Company demonstrated that a single product is appropriate due to its individualized circumstances.  R.B. at 7, citing Pike.  The Companies submitted that Commission approval of a DSP for Pike County, which relied solely on spot market purchases, demonstrates that the prudent mix standard is sufficiently flexible to permit the Companies’ proposed index proposal.  R.B. at 7. 

The Companies responded to the OCA’s attempts to distinguish the situation in Pike by arguing that from a total customer standpoint, Pike County is approximately the same size as Citizens’ and Wellsboro combined.  The Companies added that, “while Pike [County] experienced significant shopping long before the Companies, CEW are attempting to preemptively address the similar concerns regarding diminished default service load.”  CEW R.B. at 7-8.  

In response to the OCA’s observations regarding the volatility of Pike County’s spot market procurements, the Companies averred that their proposed DSP IV would mitigate the volatility that would result from spot market procurements by indexing energy supply costs over six-month periods.  The Companies also disagreed with the OCA’s recommendation that the index should incorporate off-peak pricing by noting that the OCA is overstating the amount of off-peak load experienced by the Companies.  The Companies submitted that any off-peak usage would be reflected in the Supplier Adder as downward pressure on rates.  CEW R.B. at 9.  

ALJ’s Recommendation

The ALJ found that the Companies’ proposed procurement plan constitutes a prudent mix of supply in compliance with the statutory requirements and therefore denied the OCA’s argument that the Companies’ proposed procurement plan should be rejected because it relies on a single product.  R.D. at 24. 

The ALJ observed that the proposed procurement plan is not a single product because the Companies propose an indexed price energy product to residential and small C&I customers and an hourly-priced service for Large C&I customers with a registered peak demand above 400 kw.  The ALJ stated that, at a minimum, the proposed procurement plan is not a single product service because large C&I customers will be receiving a different product than residential and small C&I customers.  The ALJ opined that the “prudent mix” standard references the total DSP portfolio of products, not just the procurements available to each set of customers.  R.D. at 24, citing FirstEnergy DSP 2012.

The ALJ noted that, even when focusing on only the residential and small C&I customers, the proposed procurement plan provides that the energy component of the wholesale contract will be adjusted every six months based on PJM West Hub on-peak monthly forward pricing on predetermined trigger dates.  The ALJ stated that, in light of this six-month adjustment, the residential and small C&I customers will receive six separate, fixed-priced products throughout the course of the DSP.  The ALJ submitted that, although this proposal may be unique among DSPs approved by the Commission, it does not mean that it is imprudent or otherwise contrary to applicable statutes.  R.D. at 24-25. 

The ALJ proffered that the OCA’s concerns regarding substantial, unknown risks being placed on ratepayers is mitigated, in part, by the varied cost components included in the Companies’ plan.  The ALJ noted that, in addition to the energy component priced for residential and small C&I customers being priced using a forward index, the DS rate will include additional components including the Supplier Adder.  The ALJ explained that the fixed nature of the Supplier Adder will help reduce the volatility of the overall rates charged under the plan.  R.D. at 25. 

The ALJ stated that, even assuming, arguendo, that the proposed procurement plan is a single product, the Commonwealth Court has held that the Commission “must exercise some balance and discretion under the circumstances of the case in order for the ‘mix’ in question to be ‘prudent.’”  Pike Cmwlth Ct, 71 A.3d at 1117.  The ALJ noted that in Pike, the DSP approved by the Commission consisted solely of spot market purchases.  The ALJ explained that the OCA argued in that case that, in order to be a “prudent mix” of services, as required by Section 2807(e)(3.2) of the Code, a DS plan must include at least two of the sources enumerated in Section 2807(e)(3.2)(i)-(iii).  R.D. at 25.  The ALJ also explained that the Commission argued that a “prudent mix” of sources may include only one of the enumerated sources when this is the most prudent course and is likely to incur the least cost over time.  Id.  The ALJ submitted that, in agreeing with the Commission, the Commonwealth Court noted that, while the OCA was correct that the word “mix” must not be read out of the term “prudent mix,” nor must the word “prudent” be disregarded either.  Id.  As such, the ALJ concluded that Commission properly considered the possibility of including short-term contracts in addition to spot market purchases, but determined that to do so would not be prudent.  Id.

The ALJ opined that the same reasoning applies here.  The ALJ found that where the Companies have proposed a plan that, for example, ensures the availability of adequate, reliable, affordable, efficient and environmentally sustainable electric service at the least cost taking into account any benefits of price stability over time, the Companies have proposed a “prudent mix” of supply.  R.D. at 25.  The ALJ concluded that, in anticipation of competition in the service territories and in light of recent policy changes by the Commission, as well as the size of the Companies and rural nature of their service territories, the proposed procurement plan in this case constituted a prudent mix of energy supply.  Id. 
at 25-26. 

The ALJ rejected the OCA’s attempt to distinguish Pike from the circumstances of the Companies in the instant proceeding.  The ALJ explained that Companies are more similar to Pike County than any other EDC in terms of the overall number of customers as well as the rural nature of the service territory, including the lack of a major metropolitan area.  The ALJ opined that it is also reasonable to compare CEW with Pike County in terms of the development of competition within their respective service territories.  The ALJ found that, while there may be certain differences between CEW and Pike, the similarities are sufficient to justify adopting CEW’s proposed procurement plan for purposes of this case based on the Court’s decision in Pike Cmwlth Ct.  R.D. at 2

The ALJ concluded that the Companies’ proposed procurement plan constituted a prudent mix of supply consistent with the applicable statutory requirements.  The ALJ submitted that CEW had demonstrated that, even when viewing the proposed procurement plan as a single product, the plan is sufficiently prudent to ensure, among other things, the provision of adequate, reliable, affordable, efficient and environmentally sustainable electric service at least cost, taking into account any benefits of price stability over time.  The ALJ rejected the OCA’s arguments to the contrary.  R.D. at 26. 

Exceptions and Replies to Exceptions

In addition to the OCA’s arguments presented, supra, the OCA excepts to the ALJ’s finding that the index plan for residential and small C&I customers meets the requirements of Section 2807(e)(3.2) of the Code because there will be six separate products throughout the course of DSP IV.  The OCA explains that under the Companies’ proposal, residential customers will be supplied by a single winning bidder for each EDC that will meet residential DS requirements for the full three-year plan period.  The OCA avers that the six-month re-pricing of energy represents a feature of this contract, not a new contract.  The OCA submits that the Companies will utilize a SMA with a single counter-party per Company and the index plan is composed of only one competitive procurement for a Supplier Adder conducted through an RFP resulting in a single three-year contract.  OCA Exc. at 8.

The OCA excepts to the ALJ’s finding that, even if the index plan is only a single product, it would still qualify as a prudent mix under Act 129.  The OCA submits that the ALJ and the Companies have failed to address the full analysis of the Court in Pike Cmwlth Ct.  The OCA explains that the Commonwealth Court stated that, in the case of Pike County’s unique circumstances, “in the technical judgment of the PUC, prudence precludes a combination of more than one of the enumerated sources and dictates that only a single source be used.”  OCA Exc. at 8-9, citing Pike Cmwlth Ct., 71 A.3d at 1117 (emphasis added by the OCA).  The OCA argues that in this case, prudence does not preclude a mix of short-term contracts and spot purchases as contained in the Companies’ current Stratified Plan, which was approved under the same laws and regulations that were reviewed in Pike and Pike Cmwlth Ct.  The OCA notes that the Company has testified that the current Stratified Plan has worked well and the Companies’ propose to continue its use as the contingency plan.  The OCA also notes that in Pike, the majority of residential customers had shopped and there were only 1,300 default service customers.  In contrast, the Companies have no residential customers taking service from an EGS and over 10,000 DS customers.  OCA Exc. at 9.

In response, the Companies argue that the ALJ’s conclusion on this issue properly reflects prior Commission Orders interpreting the prudency standards.  Pointing to the definition of “prudence” in Pa. PUC v. Philadelphia Elec. Co., 71 Pa. P.U.C. 42 (1989), the Companies submit that prudence is an inherently discretionary standard dependent on individual circumstances rather than rigid rules and benchmarks.  The Companies proffer that the question before the Commission is not whether the proposed single procurement for residential and small C&I customers is the only available source of energy supply, but whether it is the most prudent option available to the Companies.  CEW R. Exc. at 3, 6.  The Companies also point out that in updating its DS Regulations to reflect Act 129, the Commission expressly declined to establish a minimum number of products for the prudent mix standard, stating that prudency may require flexibility depending on the specific circumstances at hand.  CEW R. Exc. at 6-7, citing, In Re Implementation of Act 129 of Oct. 15, 2008, 2011 WL 4826268.  The Companies submit that, with the emergence of shopping in the Companies’ service territories, the key conditions underlying the historical success of the Stratified Plan may not continue throughout the DSP IV period.  The Companies aver that prudence dictates that they develop and implement a DSP that includes significant modifications to mitigate the significant administrative costs and reconciliation variability while addressing the policy goals in the Commission’s End State Order.  CEW R. Exc. at 7-8. 

Noting the volatility of Pike County’s DS rates and that the Stratified Plan has produced reasonable rates comparable to neighboring EDCs, the OCA avers that the Companies have provided no evidence that the continuation of the Stratified Plan will add costs without providing sufficient benefit.  The OCA argues that there is also no evidence of what the proposed index plan will actually cost and projects that it could add costs due to the significant risks involved.  OCA Exc. at 10-12. 

[bookmark: _Toc411937877]Six-Month Repricing

1. Parties’ Positions

The OCA explained that the Companies’ proposed residential and small C&I index plan would require re-pricing of 100% of the energy price every six months, leaving any load beyond that time completely unhedged, with the exception of the Supplier Adder.  The OCA noted that such re-pricing of 100% of the supply when it occurs at the end of a DSP has been termed a “hard stop.” OCA M.B. at 18  The OCA observed that DSP IV does not include layering or laddering of purchases, and customers are completely exposed to market conditions on the one day that the index price for supplies is set.  Id. at 18.  The OCA avers that repricing of 100% of supply every six months exposes customers to large swings in energy prices and market perturbations.  Id. at 20, citing, OCA St. 1 at 15.  The OCA pointed out that, in recent Commission Orders addressing the DSP of Duquesne Light Company (Duquesne) and a Petition filed by PPL Electric Utilities (PPL),[footnoteRef:1] the Commission extended the final residential and small C&I procurements by six months to avoid a hard stop and to facilitate the layering and laddering of supply purchases.  OCA M.B. at 18-20.  [1:  	Petition of Duquesne Light Company for Approval of Revisions to its Approved Default Service Plan VI, Docket No. P-2012-2301664, (Order entered September 11, 2014) (Duquesne DSP 2014) and Petition of PPL Electric Utilities Corporation for Expedited Approval to Exercise Its Option to Extend the Final Procurements under the Currently Effective Default Service Procurement Plan by an Additional Six Months, Docket No. P-2012-2302074, (Order entered August 21, 2014) (PPL Order).] 


In response to the OCA’s concerns, the Companies argued that the OCA’s reliance on the recent Duquesne DSP 2014 and PPL Order created a “negative inference [that] has no basis in fact.”  CEW R.B. at 10.  The Companies averred that no parties in those proceedings contested the request to extend the laddered procurement into the first six months of their subsequent DSP periods and that “as such, the Commission conducted no analysis of the merits of laddered procurements versus the merits of other procurements.”  Id.  The Companies added that “at no point in either Order did the Commission come remotely close to addressing any extraneous proposals or limiting the alternatives available to smaller EDCs” and that those Orders have no bearing on the resolution of this proceeding.  Id. at 11.

ALJ’s Recommendation

The ALJ rejected the OCA’s argument that the proposed procurement plan should be denied because it exposes ratepayers to the re-pricing of 100% of the energy supply every six months.  The ALJ observed that in making its argument, the OCA relied on the Duquesne DSP 2014 and PPL Order which the ALJ found are not dispositive in this case.  The ALJ opined that, while the Commission may have indicated preferences for laddering or layering of supply approaches for those companies, the OCA cites to no Commission regulation or other requirement that makes such approaches a requirement for all EDCs, including CEW.  The ALJ noted that CEW are smaller EDCs and competition is just beginning in their service territories.  The ALJ explained that the Companies’ proposed procurement plan is designed to address this burgeoning competition in light of the circumstances surrounding small EDCs, such as CEW, with a small customer base spread over a rural service territory.  The ALJ found that the recent Commission Orders that support a layering and laddering of supply, instead of a semi-annual replacement of supply, may not be appropriate or necessary for CEW.  R.D. at 27-28. 

The ALJ also found that the OCA had not provided sufficient record evidence that supported denying the Companies’ proposed procurement plan because it did not layer or ladder supply, despite the recent Duquesne DSP 2014 and PPL Order.  The ALJ noted that the OCA argued that CEW’s “Stratified Plan does not expose customers to this type of risk as it layers and ladders purchase of different lengths throughout each year,” noting that “the Stratified Plan provides diversity as to the timing, types and lengths of energy supply contracts and complies with Act 129 and provides reasonable, stable default service.”  R.D. at 28, citing, OCA M.B. at 20.  However, the ALJ stated that the Companies provided sufficient reason why the Stratified Plan should be abandoned as part of this case in favor of the proposed procurement plan, including “notably” the anticipated advent of competition within the service territory.  R.D. at 28.  The ALJ explained that, if the party with the burden of proof establishes a prima facie case, the burden of going forward with the evidence shifts to the other part.  R.D. at 28, citing Se-Ling Hosiery, supra.  The ALJ also explained that, if the other party does not rebut that evidence, the original party will prevail.  The ALJ found that OCA did not adequately rebut CEW’s argument on this issue and therefore denied the OCA’s argument.

The ALJ explained that the OCA proposed an alternative plan that required the Companies to monitor market conditions near the trigger dates and be allowed some flexibility in selecting a different trigger date if market conditions appear to be turning unfavorable.  R.D. at 28, citing, OCA St. 1 at 17-18.  The ALJ stated that, allowing the Companies flexibility in selecting a trigger date was a reasonable modification to CEW’s proposed procurement plan that would help minimize some of the concerns raised by the OCA and would be ordered as part of the Recommended Decision.  R.D. at 28. 

Exceptions and Replies to Exceptions

In response to the ALJ’s finding that there is no requirement for CEW to incorporate laddering or layering of supplies in DSP IV, the OCA submits that, as a matter of policy, the Commission has discouraged the practice of replacing 100% of supply at any one time.  OCA Exc. at 13.  The OCA explains that, by establishing 100% of supply pricing on a single day, the Companies risk having default service prices substantially above or below retail market prices throughout the course of the pricing period.  The OCA avers that this volatility will not better achieve a “market reflective” rate.  Id. at 14.  The OCA notes that the Companies’ proposal for DSP IV is similar in design to the Pike County DSP of 2005 that resulted in a 129% generation rate increase for Pike’s customers.  Id. at 15.  OCA avers that residential customers of CEW deserve the protection of layered and laddered procurement.  Id. at 13. 

In further support of their opposition to the OCA’s reliance on the Duquesne Order and PPL Order, the Companies explain that both Duquesne and PPL requested extended procurements in the context of anticipated DSP filings that would continue an overall laddering approach for residential and small C&I customers.  CEW aver that the Duquesne DSP 2014 and PPL Order only addressed each company’s compliance with its Commission-approved layered and laddered procurement plan and made no findings suggesting that those procurements are, as a matter of policy, preferred over alternative procurement methods or binding on other EDCs.  CEW R. Exc. at 12.  The Companies argue that, to the contrary, the End State Order determined that residential and small C&I customer classes should be repriced every quarter through 100% FR contracts obtained through a single solicitation.  Id., citing, End State Order at 12. 

[bookmark: _Toc411937878]Competitive Procurement

1. Parties’ Positions

The OCA noted that under the Companies’ index proposal, DS load would be awarded to a single supplier (for each or both Companies) for the duration of the three-year period.  The OCA explained that the energy component of DS rates would be set at a reported index and the only component actually to be bid on by wholesale suppliers would be the Supplier Adder.  The OCA was concerned that the proposed procurement plan did not acquire electric power through a traditional auction, request for proposal, or bilateral contract, as required by 66 Pa. C.S. § 2827(3)(3.1).  OCA M.B. at 20.  

OCA witness Pereira testified that the Companies’ index proposal removed the use of competition to procure the majority of products and services to meet customers’ load requirements.  He explained that the proposed plan could not take advantage of any hedging efforts by competitive suppliers to make their offerings as competitive as possible because prices (and hence potential profits to suppliers) were entirely determined by the value of an index, which is essentially a collection of observed prices at a particular time, rather than as a result of comparison of supplier bids for the energy product.  OCA St. 1-S at 2-3. 

In response to the OCA’s arguments, the Companies averred that the Commission addressed such claims in prior proceedings where EDCs received approval to bid-out wholesale supply contracts to provide large C&I customers with hourly-priced service and that the Commission already conclusively determined that solicitations for spot purchases were sufficiently competitive.  CEW concluded that the “OCA has no legal basis for claiming that solicitations for indexed energy supply are not competitive under Act 129.”  CEW R.B. at 11. 

ALJ’s Recommendation

The ALJ stated that “[a]lthough, as the OCA argued, the RFP pertains to the Supplier Adder included in the Companies’ proposed procurement process, CEW has, nonetheless, satisfied the requirements of Section 2807(e)(3.1) [of the Code] by using an RFP as part of the plan.” R.D. at 31.  The ALJ explained that a RFP is included in the plan, even if it is not included in the portion of the plan that the OCA desires.  The ALJ opined that as Section 2807(e)(3.1) is written, CEW’s proposed procurement plan does not violate this portion of the Code and he rejected the OCA’s argument that the Companies’ proposed procurement plan should be denied because it reduces wholesale competition for energy.  R.D. at 31. 

Although the ALJ rejected the OCA’s recommendation on this issue, the ALJ submitted that the OCA raised legitimate concerns about CEW’s interpretation of Section 2807(e)(3.1) of the Code by limiting the RFP to the Supplier Adder and he recommended that the Companies should keep these concerns in mind when evaluating this DSP and proposing their next DSP.  The ALJ explained that the OCA’s concerns regarding this issue will be further mitigated given his proposed modification to CEW’s proposed procurement process that gives the Companies flexibility when determining the specific date on which the six-month supply will be established.  R.D. at 31. 

Exceptions and Replies to Exceptions

The OCA excepts to the ALJ’s finding that the index plan complies with the requirements of § 2807(e)(3.1) of the Code because an RFP will be used as part of the plan for the Supplier Adder.  The OCA submits that § 2807(e)(3.1) requires that “electric power acquired” for default service customers must be procured through a competitive procurement process.  OCA Exc. at 17.  The OCA avers that the Companies’ program does not acquire electric power (i.e. energy) through a traditional auction, RFP or bilateral contract, but only acquires the price of the Supplier Adder through an RFP.  Id.  

The OCA notes that the Companies’ current Stratified Plan is consistent with the procurement process of other EDCs in that suppliers must bid on the price of energy the EDCs receive.  The OCA recommends that the Commission must approve the continuation of the Stratified Plan to ensure that energy is acquired through a competitive process as envisioned under the law.  OCA Exc. at 18.  

In reply to the OCA’s Exceptions, the Companies point out that although their RFP includes indexed energy supply, the only way for an interested supplier to serve the Companies’ load remains to participate in the RFP process.  Therefore, Companies argue that the proposed solicitation remains consistent with § 2807(e)(3.1) of the Code.  CEW R. Exc. at 14. 

[bookmark: _Toc411937879]Continuing Stratified Plan and the OCA Alternative

1. Parties’ Positions

The OCA recommended that the Companies should continue to use the current Stratified Plan in lieu of the proposed DSP IV.  The OCA submits that the Stratified Plan compares favorably to other EDCs’ DSPs and works well in changing market conditions.  OCA M.B. at 22-28.  The OCA argued that both the OCA’s witness and the Companies’ witnesses agreed that the Stratified Plan works well.  OCA M.B. at 22, citing, OCA St. 1 at 11, CEW St. 1 at 8, CEW St. 2 at 6.  The OCA noted that the Companies’ performance on Commission-required benchmarks showed that the Companies’ 2010-2013 average rates have been lower than their neighboring utilities.  OCA M.B. at 23, citing, OCA St. 2 at Exh. AEP-2.  

The OCA averred that any challenges to the Stratified Plan as a result of retail and wholesale developments can be managed under the Stratified Plan. OCA M.B. at 23-25.  The OCA witness Pereira testified that, even if customer migration reaches the 35% level indicated by the Companies in response to an OCA interrogatory, the remaining load should be large enough to continue with the current stratified approach.  Id. at 25, quoting, OCA St. 1 at 13.  The OCA presented an analysis of the hedges the Companies could employ to prevent costly adjustments due to oversupply resulting from customer migration to shopping.  M.B. at 26-27, quoting, OCA St. 1-S at 6-7.  

In response to the OCA’s argument that the Stratified Plan should remain in place, the Companies averred that the OCA’s proposals fail to balance the impacts of competitive shopping and the policy goals set forth in the recent End State Order.  CEW R.B. at 11-13.  As discussed, supra, CEW argued that continuation of the Stratified Plan would not place the Companies in a position to continue offering DS without subjecting customers to higher administrative costs and risk of load volatility.  CEW M.B. at 40-41, 47.  The Companies submitted that the OCA failed to account for the administrative costs that would now be spread over a smaller DS load and that customers would “remain on the hook for the added ancillary costs through reconciliation adjustments.”  CEW R.B. at 12, citing, CEW OCA M.B. at 24, CEW M.B. at 17-18.  The Companies added that the OCA misunderstands the impact of hedges targeted through the Stratified Plan and that the fixed Supplier Adder will not expose customers to ongoing load uncertainty.  CEW R.B. at 12. 

The OSBA also responded to the OCA’s argument that the Stratified Plan should remain in place.  The OSBA stated that the Stratified Plan permits too much discretion with respect to the timing of the Companies’ procurements and that such discretion exposes DS customers to the risk of higher costs in the event that the portfolio manager makes a poor decision in its attempt to time the market.  OSBA R.B. at 7, quoting, OSBA St. 2 at 1.  The OSBA noted that it did not oppose the use of the Stratified Plan as the DSP III as long as: (1) the Companies were required to submit annual benchmark reports; and (2) that the Commission also required the Companies to continue to submit annual benchmark reports consistent with prior Orders if it decided to order the continuation of the Stratified Plan.  Id., citing, OSBA St. 2 at 2.

If the Commission agreed with the Companies that a change in the procurement approach were appropriate, the OCA recommended that CEW should use a fixed-price FR procurement with layering and laddering.  The OCA also recommended that the Companies should monitor market conditions near the trigger dates and be allowed some flexibility.   OCA M.B. at 28, citing, OCA St.1 at 17-18.  

The Companies argued that the OCA’s proposed alternative would unreasonably increase the administrative burden of the plan.  CEW argued that the OCA’s alternative proposal was not consistent with the Commission’s directive to offer market-reflective DS products, including the reliance on longer-term energy products, and the increased administrative expenses necessary to support semi-annual solicitations.  CEW reiterated that neither the Stratified Plan nor the alternative fixed-price procurement plan proposed by the OCA provided an ideal framework to move towards market reflective DS products but the Companies’ proposed procurement plan should be approved as an appropriate revision to the Companies’ current DSP.  CEW R.B. at 13.

ALJ’s Recommendation

After providing a comprehensive synthesis of the arguments presented by the Parties, the ALJ agreed with the Companies that the Stratified Plan should no longer be continued.  The ALJ also concurred that the proposed DSP IV addressed the emergence of competitive retail opportunities and the policy goals of the End State Order, while reflecting the smaller load and administrative resources of CEW.  R.D. at 31-35. 

The ALJ found that it was reasonable that the Companies would propose a new procurement plan different from what they had previously used in light of their expectation of increased competition within their respective service territories.  The ALJ opined that the fact that the Stratified Plan has worked well in the past does not mean that the plan will work well from June 1, 2015 to May 31, 2018, as circumstances change.  R.D. at 35.  The ALJ noted that a large customer in Wellsboro’s service territory indicated it was exploring competitive alternatives and one EGS recently executed a Coordination Agreement for Citizens’ service territory and actively solicited large C&I accounts there.  Id., citing, CEW St. 1 at 5, CEW St. 2 at 5.  The ALJ observed that, as of June 1, 2014, twenty-four large C&I accounts had switched to the EGS representing 17.5% of Citizens’ total annual sales.  R.D. at 35, citing, CEW St. No. 2 at 5.  The ALJ explained that the Commission has directed the EDCs to consider the incorporation of certain market enhancement programs to their DSPs in order to foster a more robust retail competitive market.  R.D. at 35, citing End State Order.  The ALJ found that the proposed procurement plan, as modified, ensured the availability of adequate, reliable, affordable, efficient and environmentally sustainable electric service at the least cost taking into account any benefits of price stability over time, as well as other applicable statutory law.  R.D. at 35. 

The ALJ stated that, in this instance, CEW should be commended for anticipating the changed circumstances and proactively attempting to provide a plan that will best meet the needs of the Companies and their customers over the next three years.  The ALJ noted that CEW has recognized that the Stratified Plan may not be the best plan for the next DSP.  The ALJ concluded that, regardless, there is no need to continue with the Stratified Plan.  R.D. at 35. 

With regard to the OCA’s alternative proposal, the ALJ noted that the OCA recognized in its Main Brief that a party that offers a proposal not included in the original filing bears the burden of proof for such proposal.  R.D. at 36, citing, OCA M.B. at 4, n. 5, citing, Met-Ed supra.  As a result, the ALJ proffered that the OCA had the burden of proving that its own proposal was superior to the procurement plan proposed by the Companies.  In addition, the ALJ submitted that all decisions of the Commission must be supported by substantial evidence.  R.D. at 36, citing, 2 Pa. C.S. § 704. The ALJ observed that the OCA provided only two pages of testimony from its witness in support of its alternative proposal and the ALJ found that the OCA provided insufficient evidence to adopt the proposed alternative.  Therefore, the ALJ concluded that the OCA failed to provide substantial evidence in support of its alternative proposal and recommended that it be rejected.  R.D. at 36. 

The ALJ explained that the OCA recommended as part of its alternative plan that the Companies should monitor market conditions near the trigger dates and be flexible in selecting a trigger date if market conditions appear to be turning unfavorable.  As noted, supra, the ALJ directed that the Companies implement that portion of the OCA’s alternative proposal.  R.D. at 36. 

Exceptions and Replies to Exceptions

The OCA excepts to the ALJ’s finding that it did not provide substantial evidence that would allow the Companies to utilize its alternate proposal.  The OCA submits that it witness Pereira provided both the basic structure of a basic full price requirements program and a procurement schedule that could be utilized to achieve such a result.  OCA Exc. at 25.  The OCA also notes that the Commission has ordered other Pennsylvania utilities to procure this product utilizing standardized supplier agreements (i.e., the Uniform Supply Master Agreement).  OCA Exc. at 26, citing, End State Order at 42.  

In support of their opposition to the OCA’s alternate proposal, the Companies recommend that the Commission also consider the rate effects of the OCA’s proposal to fix all supply costs.  The Companies aver that their proposed procurement plan struck a deliberate balance by fixing all costs, except for NITS and capacity costs, through the Supplier Adder.  The Companies argue that forcing suppliers to fix all costs and bid on a total quote basis would necessitate that suppliers increase the risk premium embedded in wholesale rates.  CEW R. Exc. at 20.  

In their Exceptions, the Companies explain that they do not oppose the ALJ’s recommendation that they monitor the PJM West Hub on-peak monthly forward pricing index and be flexible in selecting a trigger date if market conditions appear to be turning unfavorable.  However, the Companies request that the adoption of the ALJ’s recommendation be conditioned on a clarification that the energy rates resulting from flexible trigger dates would constitute Commission-made rates carrying a presumption of reasonableness.  The Companies aver that this request is consistent with § 2807(e)(3.8) of the Code, which authorizes the Commission to disallow DS expenses only where the DS provider fails to comply with the Commission-approved procurement plan.  The Companies argue that subjecting the trigger date selection to prudency review creates a recovery risk for the Companies that could discourage wholesale suppliers from participating in the RFP or detrimentally impact the credit provisions requested by interested bidders.  CEW Exc. at 2-3.

In response, the OCA submits that the Commission does not need to clarify that energy rates resulting from flexible trigger dates would constitute Commission-made rates carrying a presumption of reasonableness.  The OCA explains that, as noted by the Companies, supra, Section 2807 of the Code provides statutory guidance for when an approved DSP costs can be recovered and specifically § 2807(e)(3.8) addresses when costs of an approved DSP should not be recovered.  The OCA opines that no additional guarantees of cost recovery are required or appropriate.  OCA R. Exc. at 1-3.

[bookmark: _Toc411937880]Disposition

As discussed, supra, the OCA noted that under the Companies’ proposed DSP IV, 100% of the residential and small C&I customers’ energy consumption will be exposed to the price experienced in the market on a single day and that the proposal does not feature any of the pricing-diversity benefits envisioned by the Competition Act, which calls for a prudent mix of different products in a supply portfolio.  The OCA also explained that the Companies’ proposed residential and small C&I index plan would require the repricing of 100% of energy every six months, leaving any load beyond that time completely unhedged, with the exception of the Supplier Adder.  Consequently, the OCA argued that customers could be exposed to large swings in energy prices and market perturbations.  In the event the Commission chooses to terminate the existing Stratified Plan, the OCA recommended a layering and laddering approach for the residential and small C&I customer class.  

We are sympathetic to the OCA’s concerns, given the volatility we experienced in bidding out the Pike County’s full requirements contract.  In order to assuage these valid concerns, we shall modify the Companies’ DS proposal so that half of the energy portfolio for residential and small C&I customers shall be adjusted every six months based on PJM West Hub on-peak monthly forward pricing on the same predetermined trigger dates (or adjusted trigger dates, infra), using a formula based on the mathematical average of the monthly on-peak MWh strip pricing for a MWh sold to customers during a twelve-month pricing period.  The other half should be composed of another twelve-month period reflecting PJM West Hub on-peak monthly forward pricing of another twelve-month period, six months hence.  In order to achieve this laddered pricing, the first six months and last six months of the three-year contract should reflect a blend of six-month and twelve-month strip pricing.  For all other contract periods, the energy component should reflect a blend or laddering of the twelve-month forward pricing obtained from the two trigger dates six months apart.

We find that adopting this one modification ensures adherence to the “prudent mix” standard of DSPs.  The plan results in energy cost hedges of two to fourteen months into the future, while the Supplier Adder price component fully hedges congestion, marginal losses, AEPS Act compliance costs, transmission losses, and transmission charges other than NITS for a period of three years.  This will allow for hedges for ancillary and congestion costs which have played a significant role in past volatility in the Companies’ DS rates.  

While it may have been more optimal to include capacity costs in the Supply Adder, the recent PJM Reliability Pricing Model tariff changes proposed by PJM render this proposal just and reasonable given the great uncertainty of capacity prices three years into the future.  This proposal also effectively deals with many of the challenges faced by a smaller EDC in providing default service, mainly higher per kilowatt hour administrative costs and high potential migration risk.

The Companies have proposed that the trigger dates for the PJM West Hub on-peak monthly forward pricing would be the second Tuesday in April and the second Tuesday in October over the three-year procurement period.  To further ensure that these procurements result in the least cost to customers over time, we concur with the ALJ and shall adopt the OCA’s recommendation that the Companies have the flexibility to select different trigger dates if market conditions appear unfavorable.

As noted, supra, the Companies requested that, if we adopt the ALJ’s recommendation in favor of flexible trigger dates, we should confirm in this Opinion and Order that the energy prices resulting from the flexible trigger dates would constitute Commission-made rates carrying a presumption of reasonableness.  We concur with OCA that we do not need to make the clarification sought by the Companies.  Section 2807 of the Code provides statutory guidance for when approved DSP costs may be recovered.  Specifically, § 2807(e)(3.8) of the Code addresses when costs of an approved DSP should not be recovered (i.e., noncompliance with Commission-approved plan, or the commission of fraud, collusion, or market manipulation).  

We commend the Companies for advancing an innovative proposal that reflects the unique characteristics of their smaller service territories.  The proposal offers an opportunity for EGSs or wholesale suppliers to serve the entire DS load of either Company, in excess of 5,000 customers each, through a competitive process that provides indexed energy prices with a reasonable level of security and lower volatility that is also reasonably market price reflective.  Suppliers are likely to be interested in such a product, given the three-year duration and attractive tranche size.

We also encourage EGSs and wholesale suppliers to bid on these procurements so as to demonstrate that they can effectively serve a constructive role in facilitating the provision of default service under more innovative DS designs.  

[bookmark: _Toc411937881]Requests for Waivers

1. [bookmark: _Toc411937882]Seamless Moves and Instant Connects 

The Companies explain that in the End State Order, the Commission established additional RME obligations on EDCs.  CEW M.B. at 36, citing, End State Order at 74.  The Companies requested a waiver of any requirement to implement Instant Connects or Seamless Moves pending the Companies’ implementation of EDI software.  CEW submitted that both Seamless Moves and Instant Connects are predicated on operational EDI software and that the Companies should be exempt from such programs until the EDI software has been implemented.  CEW argued that new RME directives from the End State Order conflict with prior Orders waiving the Companies’ obligations to install EDI software in their service territories and that the Commission previously entered Orders alleviating each Company of that obligation until competitive shopping became prevalent in each service territory.  CEW M.B. at 36, citing, In re Citizens’ Elec. Co., 1999 WL 1331308, In re Wellsboro Elec. Co. 1999 WL 1331308.  The Companies noted that the prior waivers would remain in place until 25% of customers in either service territory switched to competitive retail suppliers.  However, CEW stated that based on progress to date, the Companies expected to complete implementation of EDI software by May 31, 2015.  The Companies indicated that they would not oppose a requirement to submit another filing evidencing their capability to offer Instant Connects and Seamless Moves by June 1, 2015.  CEW M.B. at 37. 

The ALJ noted that no party opposed the request for the waiver and found that since the Companies have not yet reached that 25% threshold, it was reasonable to allow the existing waivers to remain in place.  R.D. at 37.  We agree.  Moreover, since the Companies anticipate having the capability of offer Instant Connects and Seamless Moves by approximately June 1, 2015, the continuation of the wavier is reasonable and shall be approved. 

[bookmark: _Toc411937883]Other Regulations or Policies

In Appendix A to their Main Brief, the Companies delineated the following four specific Commission Regulations or Policy Statements and Guidelines for which they request a wavier and provided the following explanations: 

§54.186  Default service procurement and implementation plans. 

* * * *

(c) A DSP’s implementation plan must adhere to the following standards: 

* * * *

(2) The default service implementation plan shall include fair and non-discriminatory bidder qualification requirements, including financial and operational qualifications, or other reasonable assurances of a supplier’s ability to perform.

Companies’ Explanation:
The Companies independently evaluate potential suppliers who are interested in contracting for financial and operational qualification, as well as ability to perform, in accordance with policies adopted by the Power Supply Committee (PSC) that was formed by the Citizens’ and Wellsboro Boards. Because this evaluation is highly dependent on credit market conditions that can change and would necessitate change to the PSC policies, the Companies do not propose for the PUC to approve specific qualifications in this DSP.  

Id. at 8

§54.187  Default service rate design and the recovery of reasonable costs.

* * * *

(j) Default service rates shall be adjusted on a quarterly basis, or more frequently, for all customer classes with a maximum registered peak load of 25 kW to 500 kW to ensure the recovery of costs reasonably incurred in acquiring electricity at the least cost to customers over time.  DSPs may propose alternative divisions of customers by registered peak load to preserve existing customer classes.


Companies’ Explanation:
For customers with a maximum registered peak load up to 400 kW, the Companies will adjust the single default service rate every 6 months.  For customers with a maximum registered peak load at or above 400 kW, the Companies will provide real-time hourly priced service.

Id. at 10.

54.188  Commission review of default service programs and rates.

* * * *

(e)  A DSP shall adhere to the following procedures in obtaining approval of default service rates and providing default service to customers.

* * * *

(2) The DSP shall provide all customers notice of the initial default service rates and terms and conditions service 60 days before their effective date, or 30 days after bidding has concluded, whichever is sooner, unless another time is approved by the Commission. The DSP will provide written notice to [the OCA, the OSBA, Bureau of Investigation and Enforcement, EGCs registered in the service territory, and PJM] containing an explanation of the methodology used to calculate the price for electric service. 

Companies’ Explanation:
Under the Joint Default Service Program, the GSSR rate changes on June 1 and December 1 of each year. The GSSR reflecting the projected costs for the first month of the next plan (i.e., June 2015), will be filed with the Commission on April 16, 2015, and take effect on June 1, 2015. April 16, 2015, is 45 days prior to implementation of the default service plan. Notice will be provided to the parties.

Id. at 12.

§ 69.1804 Default service program terms and filing schedules. 

The default service regulations provide for a standard initial program term of 2 to 3 years.  Initial programs may vary from this standard to comply with the applicable RTO planning year.  Subsequent programs should be for 2 years, unless otherwise directed by the Commission.  The Commission will monitor developments in the wholesale and retail markets and revisit this issue where appropriate.  The Commission may revise the duration of the standard program term and program filing schedule based on market developments.  

Companies’ Explanation:
As proposed, the Companies’ Joint Default Service Program will continue for a duration of 3 years and will remain with the PJM planning year.  . . .  The Companies request a 3-year default service period to reduce administrative costs and introduce a staggered filing date allowing the smaller EDCs to study and adapt default service programs implemented by larger EDCs.
Id. at 15. 

The ALJ noted that no party opposed the requested waivers beyond the general opposition to the implementation of the proposed procurement plan as discussed, supra.  The ALJ submitted that 52 Pa. Code § 54.185 governs requests for waivers for default service plans as follows:

§ 54.185.  Default service programs and periods of service.

* * * *

(g)  DSPs shall include requests for waivers from the provisions of this subchapter in their default service program filings.  For DSPs with less than 50,000 retail customers, the Commission will grant waivers to the extent necessary to reduce the regulatory, financial or technical burden on the DSP or to the extent otherwise in the public interest.

The ALJ found that the requested waivers are in the public interest in order to effectuate implementation of the proposed procurement plan.  R.D. at 37-38.  We concur with the ALJ and shall adopt the requested waivers for CEW’s proposed DSP IV.  We find that the Companies’ request to temporarily: (1) not include specific bidder qualifications in the DSP; (2) adjust and reconcile DS rates on a six-month basis rather than quarterly; (3) reduce the minimum notice requirement from sixty to forty-five days for the initial DS rate change for the proposed DSP; and (4) extend the duration of the DSP from two to three years will reduce the costs to implement the DSP and ensure the timely implementation of the Program. 

[bookmark: _Toc411937884]Customer Transition Back to Default Service

There is one additional modification that must be made to the Companies’ proposed DSP IV.  In their initial filing, the Companies explain that, as part of their contingency plans, in the event that the initial 2015 RFPs do not yield qualified bids, CEW would administer the Stratified Plan and attempt a new solicitation during the first quarter of 2016.  The Companies also explained that during any period where the Companies continue the Stratified Plan, CEW will provide HPS to any shopping customers desiring to return to DS.  CEW St. 2 at 19-20.  

This proposal is in violation of our Regulations at 52 Pa. Code § 54.188(g), which provides:  “If a customer chooses an alternative supplier and subsequently desires to return to the local distribution company for generation service, the local distribution company shall treat that customer exactly as it would any new applicant for energy.”[footnoteRef:2]  Further, as a practical manner, this proposed provision would serve as a very significant barrier to customer participation in retail choice. [2:  	See also 52 Pa. Code § 54.189(c).] 


[bookmark: _Toc411937885]Conclusion

[bookmark: _Toc323736774]Based on the foregoing discussion, we shall: (1) deny the Exceptions to the Recommended Decision, consistent with this Opinion and Order; (2) adopt the Recommended Decision, as modified by this Opinion and Order; (3) grant waivers of Sections 54.186(c)(2), 54.187(j), 54.188(e)(2), 69.1804 and 69.1809 of the Commission’s Regulations, Policy Statements and Guidelines; (3) approve, in part, and deny, in part, the proposed DSP IV, as set forth in this Opinion and Order; and (4) direct the Companies to file a revised DSP, as set forth in this Opinion and Order;  THEREFORE,

		IT IS ORDERED:

1. That the Exceptions filed by Citizens’ Electric Company of Lewisburg, PA and Wellsboro Electric Company to the Recommended Decision of Administrative Law Judge Joel H. Cheskis are denied. 

2. That the Exceptions filed by the Office of Consumer Advocate to the Recommended Decision of Administrative Law Judge Joel H. Cheskis are denied.

3. That the Recommended Decision of Administrative Law Judge Joel H. Cheskis, issued on November 13, 2014, is adopted, as modified by this Opinion and Order.

4. That the requests for waivers by Citizens’ Electric Company of Lewisburg, PA and Wellsboro Electric Company of the Commission’s Regulations, Policy Statements and Guidelines at 52 Pa. Code §§ 54.186(c)(2), 54.187(j), 54.188(e)(2), 69.1804, and 69.1809 are granted.

5. That the Petition of Citizens’ Electric Company of Lewisburg, PA and Wellsboro Electric Company for approval of their Default Service Program, filed on May 30, 2014, is granted, in part, and denied, in part consistent with this Opinion and Order.

6. That Citizens’ Electric Company of Lewisburg, PA and Wellsboro Electric Company shall file a revised Default Service Program, including associated tariff supplements, which reflects all of the revisions set forth in this Opinion and Order.  This revised Default Service Program shall be filed within sixty (60) days of the entry date of this Opinion and Order and shall be served on the active Parties to this proceeding. 

7. That any directive, requirement, disposition, or the like contained in the body of this Opinion and Order, which is not the subject of an individual Ordering Paragraph, shall have the full force and effect as if fully contained in this part.

[image: ]BY THE COMMISSION,




Rosemary Chiavetta
Secretary

(SEAL)
ORDER ADOPTED: February 12, 2015
[bookmark: _GoBack]ORDER ENTERED:  February 27, 2015
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