BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION


Commonwealth of Pennsylvania, et al.		:
							:
	v.						:		C-2014-2427655
							:
Blue Pilot Energy, LLC				:


ORDER
GRANTING IN PART AND DENYING IN PART MOTION TO COMPEL
RESPONSES TO JOINT COMPLAINANT INTERROGATORIES VI-1 AND VI-7


On June 20, 2014, the Commonwealth of Pennsylvania, by Attorney General Kathleen G. Kane, through the Bureau of Consumer Protection (OAG), and Tanya J. McCloskey, Acting Consumer Advocate (OCA) (collectively referred to as “the Joint Complainants”) filed with the Pennsylvania Public Utility Commission (Commission) a formal Complaint against Blue Pilot Energy, LLC (“Blue Pilot” or “the Company”), Docket Number C-2014-2427655.  In their Complaint, the Joint Complainants averred that they had received numerous contacts and complaints from consumers related to variable rates charged by Blue Pilot, including eleven formal complaints filed by consumers at the Commission.  The Joint Complainants further averred that Blue Pilot used a variety of marketing and advertising mediums to solicit residential customers for its variable rate plan.  As a result, the Joint Complainants averred five separate counts against Blue Pilot, including, but not limited to, failing to provide accurate pricing information, making misleading and deceptive promises of savings and lack of good faith handling of complaints.  The Joint Complainants made several requests for relief, including providing restitution and prohibiting deceptive practices in the future.

On July 10, 2014, Blue Pilot filed an Answer in response to the Complaint.  In its Answer, Blue Pilot admitted or denied the various averments made by the Joint Complainants.  In particular, Blue Pilot specifically denied that any consumers were charged high variable rates by Blue Pilot and denied that it failed to state the conditions of variability and the limits on price variability adequately.  Blue Pilot averred that it has complied with all Commission regulations and orders and has clearly, conspicuously and accurately disclosed to consumers all the material terms of their rate plans.  

Subsequently, the procedural history of this Complaint has been quite extensive.  Various pleadings have been filed, including Preliminary Objections and Answers to Preliminary Objections.  On August 20, 2014, an Order Granting in Part and Denying in Part Preliminary Objections was issued striking one Count in its entirety and two Counts in part.  Additionally, a Petition for Interlocutory Review of Material Question was filed with the Commission and answered via Order entered December 11, 2014.

On February 13, 2015, the Joint Complainants filed a Motion to Compel Responses to interrogatories VI-1 and VI-7.  On February 23, 2015, Blue Pilot filed an Answer to the Joint Complainants’ Motion to Compel.  The Joint Complainants’ Motion is now ready to for disposition.  For the reasons discussed below, the Motion will be granted in part and denied in part.

Standard And Evidence

The standard for permissible discovery is set forth in Section 5.321 of the Commission’s regulations:
[bookmark: 5.321.]§ 5.321. Scope.
(c)  Scope. Subject to this subchapter, a party may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of another party, including the existence, description, nature, content, custody, condition and location of any books, documents, or other tangible things and the identity and location of persons having knowledge of a discoverable matter. It is not ground for objection that the information sought will be inadmissible at hearing if the information sought appears reasonably calculated to lead to the discovery of admissible evidence. 
52 Pa. Code § 5.321(c).  Section 5.361 of the Commission’s regulations, however, provides various limitations on the scope of discovery:
§ 5.361. Limitation of scope of discovery and deposition.
 (a)  Discovery or deposition is not permitted which: 
   (1)  Is sought in bad faith. 
[bookmark: OLE_LINK1][bookmark: OLE_LINK2]   (2)  Would cause unreasonable annoyance, embarrassment, oppression, burden or expense to the deponent, a person or party. 
   (3)  Relates to matter which is privileged. 
   (4)  Would require the making of an unreasonable investigation by the deponent, a party or witness. 
52 Pa. Code § 5.361(a).

In this case, the Joint Complainants seek an Order compelling Blue Pilot to answer interrogatories VI-1 and VI-7.  These interrogatories provide:

1. Please provide Respondent’s Pennsylvania profits and losses from June 1, 2013 to September 30, 2014.

7.	Please describe in detail the records compiled or maintained by Respondent which concern, refer or relate to costs, expenses, profits, losses, revenues and billing for Respondent’s Pennsylvania operations.

In its Objections, Blue Pilot objected to both of these interrogatories because they seek privileged material, are not relevant and cause unreasonable annoyance and burden.  Blue Pilot also argued that VI-7 is vague and ambiguous.  More specifically, Blue Pilot claimed that its financial information is commercially sensitive, proprietary material and that the information has no probative value pertaining to the allegations in the Complaint.  Blue Pilot added that furnishing responses to these interrogatories would require Blue Pilot to make an unreasonable investigation.  With regard to interrogatory VI-7, Blue Pilot claims that the interrogatory is vague and ambiguous because it is unclear what is meant by the request that Blue Pilot “describe” its documents.

In its Motion, the Joint Complainants’ argued that a Protective Order was issued in this proceeding on September 3, 2014 and, therefore, any “privileged” material would be protected by that Order.  The Joint Complainants also argued that the information sought in these interrogatories is relevant because it pertains to the determination of civil penalties and whether the Company charged prices that conform to its Disclosure Statement.  The Joint Complainants added that the information sought in these interrogatories would not cause Blue Pilot to conduct an unreasonable investigation because they only seek information for a specific period of time.  The Joint Complainants argued that the information sought in interrogatories VI-1 and VI-7 is reasonable and sought in good faith.

In its Answer to the Joint Complainants’ Motion, Blue Pilot argued that the Joint Complainants’ Motion should be denied because the information sought in interrogatories VI-1 and VI-7 is not protected by the Protective Order governing this proceeding because the information is irrelevant.  Blue Pilot also argued that the Motion should be denied because financial information is not relevant at this stage of proceeding and is only relevant if a determination is made that a civil penalty is appropriate.  Blue Pilot added that the information is not relevant because the Commission lacks ratemaking authority over electric generation suppliers and cannot regulate competitive supply rates.  Finally, Blue Pilot argued that the information sought in interrogatories VI-1 and VI-7 are overbroad because “the interrogatories in no way seek to limit the information to factors in Blue Pilot’s ratemaking.”

As discussed below, the Joint Complainants’ Motion will be granted in part and denied in part.  Interrogatories VI-1 and VI-7 will be discussed together because they both include requests for similar information.

Blue Pilot’s Costs, Expenses And Billing Are Relevant

With regard to Blue Pilot’s argument that interrogatories VI-1 and VI-7 are irrelevant, this argument will be granted in part and denied in part.  Blue Pilot’s costs, expenses and billing are relevant to this proceeding but its profits, losses and revenues are not.

The Commission has previously noted that it has jurisdiction and authority to ensure that electric generation service providers billed price reflect its disclosure statement.  Commonwealth of Pa., et al. v. IDT Energy, Inc., Docket No. C-2014-2427657, Opinion and Order (entered Dec. 18, 2014) (IDT Order) at 24; see also, 52 Pa.Code §§ 54.4(a) and 54.5(a).  In their Complaint, the Joint Complainants averred that Blue Pilot failed to provide accurate pricing information consistent with their Disclosure Statement and that the prices did not conform to the Disclosure Statement.  Blue Pilot’s Disclosure Statement specifically provides with regard to pricing:

Price per Kilowatt Hour.  You have a variable rate plan.  Your price may vary on a month-to-month basis.  This price includes Transmission Charges, but excludes applicable state and local Sales Taxes and the Distribution Charges from your local EDC.  At any time, but not more frequently than monthly, Blue Pilot may increase or decrease your rate based on several factors, including changes in wholesale energy market prices in the PJM Markets.  Your variable rate will be based upon PJM wholesale market conditions. Sudden, atypical fluctuations in climate conditions, including but not limited to, extraordinary changes in weather patterns may be detrimental to Blue Pilot’s electricity customer relationships. Such fluctuations or conditions may result in Blue Pilot incurring unusual costs when supplying electricity service, which may be passed through as a temporary assessment on your bill.  Please log on to www.bluepilotenergy.com or call Customer Service at 877-513-0246 for additional information about our current pricing.

Of note, this paragraph specifically states that “such fluctuations or conditions may result in Blue Pilot incurring unusual costs when supplying electricity service, which may be passed through as a temporary assessment on your bill.”  (emphasis added).

As a result, information regarding Blue Pilot’s costs is directly relevant to whether the Company has billed in accordance with its Disclosure Statement.  Pursuant to the IDT Order, the Commission has authority to ensure that the prices charged by Blue Pilot conform to the Disclosure Statement and interrogatories VI-1 and VI-7 may lead to the admissibility of evidence regarding that issue with regard to Blue Pilot’s costs because the Disclosure Statement specifically says that Blue Pilot may pass through to bills unusual costs.  It is, therefore, within the scope of discovery to examine what Blue Pilot’s costs have been to see if the prices Blue Pilot charged conforms with the Disclosure Statement.  Similarly, the Joint Complainants’ request for “expenses” is also likely to lead to admissible evidence to the extent that “expenses” equate with “costs.”  The Joint Complainants’ request for “billing” information is also likely to lead to admissible evidence to the extent that the price Blue Pilot billed its customer conforms to the Disclosure Statement.  Therefore, information regarding costs, expenses and billing are relevant to this proceeding.

In contrast, however, the Joint Complainants’ request for Blue Pilot’s profits, losses and revenues are not likely to lead to the discovery of admissible evidence because profits, losses and revenue are not referenced in the Disclosure Statement or otherwise relevant to an issue raised in the Joint Complaint.  Nowhere in Blue Pilot’s Disclosure Statement, for example, is there a reference to the Company’s profits, losses and revenues being used to determine the variable rate and, therefore, Blue Pilot’s profits, losses and revenues are not relevant to ensure that the billed prices conform to the Disclosure Statement.

The Joint Complainants’ also argued that the information sought in interrogatories VI-1 and VI-7 is relevant because the size of the utility may be considered in determining an appropriate penalty amount.  Information regarding Blue Pilot’s profits, losses and revenues is not necessary when determining an appropriate amount of civil penalty, if any, because other relevant information is available that could be examined when determining a civil penalty, such as number of customers.  This is particularly true in light of the $1,000 limitation per occurrence on civil penalties.  66 Pa.C.S. § 3301(a).

Additionally, Blue Pilot’s argument that the information sought in interrogatories VI-1 and VI-7 is not relevant because Blue Pilot’s financial information is not relevant at this stage of the proceeding will be rejected.  Blue Pilot argued that “at this point in the proceeding, the inquiry is whether there has been any violative conduct in the first place – not what type of a civil penalty should be imposed” and that the Motion should be denied because it assumes that Blue Pilot will be civilly liable.  Yet, Blue Pilot’s bifurcation is unreasonable.  The Commission frequently, if not always, addresses both liability and penalty, if appropriate, in the same proceeding.  Furthermore, Blue Pilot cites to no Commission regulation or case that supports its proposition that liability should be determined before a civil penalty amount is determined.  In fact, such a process would be inefficient and require the Commission to litigate proceedings twice.  Rather, it is reasonable that a civil penalty be imposed at the same time if it is also determined that a civil penalty is appropriate.  Blue Pilot’s argument will be rejected.

With regard to Blue Pilot’s argument that the information sought in interrogatories VI-1 and VI-7 is not relevant because the Commission lacks ratemaking authority, this argument will be also rejected because the Joint Complainants do not seek this information in these interrogatories in an attempt to determine the specific price Blue Pilot should be charging or to argue that its formula for determining prices should be changed.  Nor are the Joint Complainants seeking to impose traditional ratemaking authority over the rates charged by Blue Pilot.  The Joint Complainants seek the information in interrogatories VI-1 and VI-7 to ensure that Blue Pilot is charging prices that conform to the Disclosure Statement.  Doing so is permitted by the Commission in the IDT Order, supra.  It is reasonable for the Joint Complainants to know Blue Pilot’s costs, expenses and billing as part of this proceeding.

As such, the information sought in interrogatories VI-1 and VI-7 regarding Blue Pilot’s costs, expenses and billing is relevant to the averments in the Complaint but information regarding Blue Pilot’s profits, losses and revenues is irrelevant.

Blue Pilot’s Financial Information Is Not Privileged

With regard to Blue Pilot’s argument that interrogatories VI-1 and VI-7 are privileged and therefore beyond the scope of discovery, this argument will be rejected. 

In its objection, Blue Pilot argued that its financial information constitutes commercially sensitive, confidential and proprietary information and that “this information is privileged because if Blue Pilot’s competitors obtained this information, it would place Blue Pilot at an economic disadvantage.”  The Joint Complainants argued in their Motion that such information is neither “privileged” nor outside the scope of permissible discovery and that, in any event, disclosure of such information is protected by the Protective Order that governs this proceeding.  In its Answer to the Joint Complainants’ Motion, Blue Pilot argued that the information sought is not covered by the Protective Order because it is not relevant to this proceeding.

Blue Pilot’s arguments are without merit and will be rejected.  Blue Pilot has not demonstrated that the requested financial information is privileged simply because it may be proprietary.  Evidence is privileged if it relates, for example, to relationships between a doctor and a patient, a husband and a wife, a priest and a penitent, among others.  Privileged communications are those statements made by certain persons within a protected relationship which the law protects from forced disclosure.  Black’s Law Dictionary, West Publishing Company, 6th Edition at 1198.  The law affords higher protections to certain relationships so, for example, a patient can be forthright with his or her doctor and the best medical treatment can in turn be provided.  Sections 5.321 and 5.361 prohibit discovery of privileged matters to maintain these protected relationships.  52 Pa.Code §§ 5.321 and 5.361.  Such a protected relationship does not exist, however, with regard to Blue Pilot’s financial information.

Matter is not privileged and outside of the scope of discovery because it is proprietary.  Proprietary information that is not privileged is discoverable and protected by the Protective Order governing this proceeding.  Blue Pilot’s concern that answering interrogatories VI-1 and VI-7 would place the Company at an economic disadvantage is sufficiently resolved by the Protective Order.  Furthermore, Blue Pilot’s argument that the Protective Order is not sufficient to safeguard the Company’s commercially sensitive information because that is information is not relevant will be rejected because, as noted above, information regarding Blue Pilot’s costs, expenses and billing are relevant to this proceeding and therefore discoverable and covered by the Protective Order.  It is not critical that Blue Pilot’s profit, losses and revenues are covered by the Protective Order because they are not relevant and therefore not discoverable.

As a result, Blue Pilot’s argument that the information sought in interrogatories VI-1 and VI-7 is not discoverable because the information is privileged or not covered by the Protective Order is without merit and will be rejected with regard to Blue Pilot’s costs, expenses and billing.

The Joint Complainants’ Discovery Is Reasonable And Sought In Good Faith

Blue Pilot’s concerns that interrogatories VI-1 and VI-7 are unreasonably annoying or burdensome, vague and ambiguous and therefore beyond the scope of discovery are also without merit with regard to Blue Pilot’s costs, expenses and billing and will be rejected.

In its objection, Blue Pilot argued that interrogatories VI-1 and VI-7 would require the Company to undertake an unreasonable investigation and therefore exceed the bounds of discovery.  In its Motion, the Joint Complainants argued that interrogatories VI-1 and VI-7 are as narrow as possible without hindering their ability to gather relevant information.  In response, Blue Pilot argued that the interrogatories are overly broad and cause unreasonable annoyance because they are not limited to factors used in determining the variable rate.

As noted above, Blue Pilot’s Disclosure Statement indicates that one factor upon which its variable rates are based are “unusual costs when supplying electricity service” and that such costs may be passed through as a temporary assessment on bills.  It is impossible to determine what costs may be “unusual” without knowing which costs are “usual.”  Furthermore, as the Joint Complainants’ argued in their Motion, interrogatory VI-7 is a follow-up question to a prior interrogatory in which Blue Pilot did not provide the information requested because the information was not requested in the specific format that Blue Pilot maintains the information.  In interrogatory VI-7, the Joint Complainants merely seek a description of how the records are compiled or maintained in an effort to obtain information sought in previous discovery that Blue Pilot did not answer.  This request is not overbroad and does not cause an unreasonable burden to Blue Pilot.  Nor is the request vague or ambiguous.

As a result, Blue Pilot’s argument that the information sought in interrogatories VI-1 and VI-7 is not discoverable because the request is overbroad and would cause unreasonable burden is without merit and will be rejected with regard to Blue Pilot’s costs, expenses and billing.

Conclusion

As such, the Joint Complainants’ Motion to Compel will be granted in part and denied in part.  The Joint Complainants’ Motion to Compel will be granted with regard to Blue Pilot’s costs, expenses and billing but will be denied with regard to Blue Pilot’s profits, losses and revenues.  Blue Pilot’s costs, expenses and billing are relevant to the Company’s Disclosure Statement.  Such information is not beyond the scope of permissible discovery because it is privileged or not sought in good faith.  Blue Pilot’s profit, losses and revenues, however, are not relevant to issues regarding the Disclosure Statement, or anything else raised in the Joint Complaint, and therefore it is moot whether such information is also privileged or sought in bad in faith.  Blue Pilot will be directed to answer interrogatory VI-7 with regard to Blue Pilot’s costs, expenses and billing within ten (10) days of the date of this Order.

ORDER

THEREFORE,

IT IS ORDERED:

1. That the Joint Motion of Complainants Commonwealth of Pennsylvania and the Office of Consumer Advocate to Compel Responses to Set VI-1 and VI-7 filed at Docket No. C-2014-2427655 and dated February 13, 2015 is hereby granted in part and denied in part.

2. That Blue Pilot Energy, LLC is hereby directed to provide answers to interrogatory VI-7 regarding costs, expenses and billing within ten (10) days of the date of this Order.

3. That the objection of Blue Pilot Energy, LLC to interrogatories VI-1 and VI-7, as they pertains to profits, losses and revenues, is sustained.



Date: March 3, 2015									
					Elizabeth Barnes
					Administrative Law Judge



											
					Joel H. Cheskis 
					Administrative Law Judge
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