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ORDER DENYING MOTION TO STRIKE

Procedural History

On June 20, 2014, the Commonwealth of Pennsylvania, by Attorney General Kathleen G. Kane, through the Bureau of Consumer Protection (OAG), and Tanya J. McCloskey, Acting Consumer Advocate (OCA) (collectively referred to as “the Joint Complainants”) filed with the Pennsylvania Public Utility Commission (Commission) a formal Complaint against Blue Pilot Energy, LLC (“Blue Pilot”, “Respondent”, or “the Company”), at Docket Number C‑2014-2427655.  The Joint Complainants averred that they had received numerous contacts and complaints from consumers related to variable rates charged by Blue Pilot.  As a result, the Joint Complainants included five separate counts against Blue Pilot, including: 1) failing to provide accurate pricing information; 2) prices nonconforming to the disclosure statement; 3) misleading and deceptive promises of savings; 4) lack of good faith handling of complaints; and 5) failing to comply with the Telemarketer Registration Act (TRA).  The Joint Complainants made several requests for relief including: 1) restitution for customers; 2) civil penalties; 3) modifications to practices and procedures; and 4) revocation or suspension of Blue Pilot’s EGS license.  The Commission’s Bureau of Investigation and Enforcement (I&E) and the Office of Small Business Advocate (OSBA) are intervenors in this proceeding.  A hearing is scheduled for March 30 – April 3, 2015.

On October 17, 2014, Joint Complainants served Blue Pilot with 97 statements from consumers with accompanying exhibits.  On March 18, 2015, Respondent filed a Motion to Strike Direct Testimony of Various Consumers.  In its Motion, Blue Pilot sought to strike all or portions of certain written direct testimonies of consumer witnesses and attachments or exhibits served by the Joint Complainants.  Blue Pilot argued that portions of those statements 1) failed to comply with written testimony requirements; 2) included answers to leading and irrelevant questions; 3) included inadmissible hearsay in many of the statements; 4) included non-responsive answers; and 5) should be stricken if the customer had already received a refund from Blue Pilot or was pursuing a separate claim against the company. 

On March 24, 2015, the Joint Complainants filed a Joint Answer to Blue Pilot’s Motion.  In the Joint Answer, the Joint Complainants either admitted or denied the various arguments raised by Blue Pilot in each paragraph of its Motion.  Blue Pilot’s Motion to Strike is ready for disposition.  Blue Pilot’s Motion will be denied for the following reasons.

Failure To Comply With Written Testimony Requirements

In its Motion, Blue Pilot argued that “the vast majority of the consumer statements fail to comply with the written testimony requirements of the Commission’s regulations.”  Blue Pilot notes in particular that Commission regulations require that written testimony be prepared in question and answer format and have line numbers in the left-hand margin on each page.  Blue Pilot added that, although the testimony is from consumer witnesses, the Joint Complainants are highly sophisticated government agencies and there are high stakes to this proceeding.  

In response, Joint Complainant’s argued Blue Pilot’s arguments are similar to those previously rejected by the presiding officers in Commonwealth of Pennsylvania, et. al v. Respond Power LLC, C-2014-2427659, Order Granting in Part and Denying in Part Motion to Strike, March 6, 2015.  Joint Complainants have sought the admission of 97 statements from consumer witnesses and Blue Pilot has had these statements for 152 days prior to filing its Motion to Strike.  The Company may cross-examine witnesses regarding testimony it may believe to be unclear.  Similarly, the Joint Complainants argued that the Commission’s regulations can be liberally construed to secure the just, speedy and inexpensive determination of every action and that any error of procedure may be disregarded if substantive rights are not affected.  

The Commission’s regulations grant the presiding officer “all necessary authority to control the receipt of evidence.”  52 Pa.Code § 5.403(a).  The Commission’s regulations also encourage the use of written testimony.  52 Pa.Code § 5.412(a).  Although, as Blue Pilot correctly notes, the Commission’s regulations also require written testimony to be prepared in question and answer format and include line numbers in the left-hand margin on each page, 52 Pa.Code § 5.412(e), the Commission’s regulations also allow Presiding Officers the authority to “regulate the course of the proceeding.”  52 Pa.Code § 5.483(a).  Most significantly, however, the Commission’s regulations allow for liberal construction to “secure the just, speedy and inexpensive determination of every action or proceeding” and that the “presiding officer at any stage of an action or proceeding may disregard an error or defect of procedure which does not affect the substantive rights of the parties.”  52 Pa.Code § 1.2(a); see also, 52 Pa.Code § 1.2(c) (“presiding officer at any stage of an action or proceeding may waive a requirement of this subpart when necessary or appropriate, if the waiver does not adversely affect a substantive right of a party.”).

The Joint Complainants have sought the admission of testimony from 97 witnesses.  Initially, the Joint Complainants requested that public input hearings be held throughout the Commonwealth to facilitate receipt of such testimony.  The logistics of such an endeavor, including allowing for a similar process in related cases, warranted the alternative process that has been established for this case that involves the admission of pre-served consumer testimony, subject to cross examination and timely motions.  Although the number of consumers providing testimony has increased since the original request was made, the process established for this proceeding involving pre-served, written consumer testimony has greatly facilitated an efficient and effective development of the record.  To the extent that the process may be hindered as a result of the omission of line numbering or the inclusion of narratives, among other things, that do not strictly conform to the Commission’s regulations, those hindrances are outweighed by the substantial due process benefits to all parties as a result of the process that is being followed in this proceeding.  

It is noted that at the prehearing conference, counsel for Blue Pilot agreed to the type of written direct testimony that is before us.  N.T. 8-9.  Any questions regarding decipherability could have been addressed through discovery or may be addressed during cross examination of the witnesses.  Blue Pilot has had the pre-served written consumer testimony for four months and the Company’s substantive rights have been preserved.  Accordingly, we find in favor of Joint Complainants regarding this issue.

Leading and Irrelevant Questions

In its Motion, Blue Pilot argued that the questions 3, 6, 7, 12, 14, 19, 20 and 21 are leading and/or assume facts not in evidence. 

In response, Joint Complainants contend that the questions do not lead the witnesses and the variety of responses to these questions supports a finding that the questions are not led by the questions to answer in a particular matter.  

Question 3 asks which electric generation supplier did the customer have a problem with, if any, and a description of the problem.  This question is open-ended and is not leading.   Question 6 asks how the customer signed up with the EGS, and gives examples such as door-to-door, through a telemarketing call, website, mailing, or other means.  We do not find this question to be leading the witness.  Question 7 asks for a description of the sales contacts the customer had with the EGS representative when he/she signed up for service.  This is an open-ended question, and is not leading.  

We are unpersuaded by Blue Pilot’s argument to strike responses to 12.a and 12.b.   Blue Pilot is correct that a party may not generally lead its own witness with suggestive questions and that answers to such questions are generally not admissible.  Pa. R. Evid. 611(c).  However, we find the question “Did the EGS salesperson guarantee savings?  If yes, please explain” is essentially an open-ended question calling for an explanation and it implies a yes or no response may be made.  The use of the word “if” conveys to consumers that it is possible that the salesperson may not have guaranteed savings.  It is further noted that each of the statements of pre-served written testimony is accompanied by a verification that requires the consumer to verify that the answers are true and correct.  Blue Pilot could have inquired further regarding answers to this question in discovery and will be given an opportunity to cross-examine these witnesses at hearing regarding their responses to this question.   

Questions 14 asks when, if at all, did the customer receive a disclosure statement (sometimes called the terms and conditions).  This question is similar to Question 18 which asks whether the customer received a Welcome Letter or other mailings from the EGS.  We find Question 14 to be acceptable and not a leading question.  Questions 19 and 20 ask the customer to describe any contacts he/she had with EGS agents concerning the problem and whether they received any relief from the EGS.  We do not find these questions to be leading as they are open-ended questions.

		Blue Pilot also asserted that Questions 9, 10, 11 and 21 were irrelevant because there is no claim of fraud in this proceeding.  Questions 9, 10 and 11 ask the customer to state his/her understanding of the EGS’s price, how it would be set, and how long the EGS would charge that price.  These questions are relevant to Counts 1, 2 and 3 of the Joint Complaint.  These counts aver that Blue Pilot failed to provide accurate pricing information, charged prices nonconforming to disclosure statements, and misled with deceptive promises of savings.  Accordingly, we find in favor of Joint Complainants on this issue.  Further, Question 21 asks the consumer to provide additional information about his/her experience, including payment arrangements or termination notices.  This information could be relevant to any of the counts in the Joint Complaint which relate to Blue Pilot’s alleged marketing, billing and customer service practices.  
Hearsay

In its Motion, Blue Pilot argued that several of the consumer witness testimonies contain inadmissible hearsay, which should be stricken.  Specifically, Blue Pilot contends that all statements “recounting what any particular consumer allegedly told Blue Pilot, the Joint Complainants, or the Commission should be stricken.”   

Blue Pilot further argues that to the extent any customer failed to identify the name of the Blue Pilot representative that he or she spoke to, that customer’s testimony in response to question No. 19 should be stricken as hearsay.

Blue Pilot also contends that the verification statement on each of the consumer testimonies is insufficient to support sworn testimony because it does not demonstrate that the declarant had the requisite “personal knowledge” to provide that testimony.    

Blue Pilot contends the exhibits attached to consumer testimony have not been authenticated, and therefore should be stricken. 

In response, Joint Complainants argue that many of these statements are not offered to prove the truth of the matter asserted.  Further, Joint Complainants will attempt to make available the declarants of the statements identified by Blue Pilot for cross-examination and can verify at that time that the statements are based on the declarant’s personal knowledge and are true and correct.   Similarly, the Joint Complainants argued that the third party statements in the consumer testimonies are not hearsay or are within an exception to the hearsay rule or, in the alternative, should be admitted into the record and assigned the appropriate weight by the Presiding Officers.  The Joint Complainants further argued that the Presiding Officers are not bound by the rules of evidence and routinely admit hearsay if relevant to develop the evidentiary record, although hearsay evidence may not be given the same weight as non-hearsay evidence but may support a finding if corroborated by non-hearsay evidence.  The Joint Complainants also note that statements made by Blue Pilot’s own employees are admissible as a hearsay exception whether or not the customer can specifically remember the agents’ names.  
Hearsay is a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.  Pa. R. Evid. 801(c).  A finding based wholly on hearsay cannot support a legal conclusion by an administrative agency.  Pa. R. Evid. 802.   However, a statement is not hearsay if it does not go to the truth of the matter asserted, but rather to the weight of the evidence, and there are numerous exceptions to the hearsay rule.  Testimony from consumer witnesses regarding what they were told by agents, employees, or independent contractors of Blue Pilot during these business transactions is admissible under Pa. R. Evid. 803 (25) (relating to admission by a party-opponent) whether or not the consumer can specifically remember the name of the agent he/she spoke to.  The fact that a consumer cannot remember a name, merely goes to the weight of that evidence, and not to the admissibility of testimony regarding what the agent declared.  The availability of the sales agent is immaterial to the admission of that declarant’s statement. 

We decline from pre-emptively striking the testimonies of the consumer witnesses or their attached exhibits because we find the signed verifications provided at the end of the consumers’ testimonies to be sufficient to show the statements made are true and correct to the best of the consumer’s knowledge, information and belief.   Many of the statements indicate the consumers had personal knowledge regarding their direct testimony.  To the extent that the person signing the verification was relying upon statements made to him or her from another person who had personal knowledge, we decline to pre-emptively strike this testimony because the Joint Complainants have indicated they will attempt to have available for cross-examination at the hearings, all additional consumers or other persons who may have made an out of court statement upon which the consumer relied.  To the extent that two persons signed the verification statement, the Joint Complainants intend to produce both witnesses at hearing.  Further, Joint Complainants will be given an opportunity at the hearing to authenticate the exhibits attached to the consumers’ testimonies.  Accordingly, Blue Pilot’s motion to strike testimony on the basis of the hearsay rule shall be denied at this time.  The Company is free to raise objections at the hearing regarding the hearsay rule on a witness-by-witness basis.    




Non-responsive Answers

		Blue Pilot contends the vague and incomplete responses to Joint Complainants’ questions deprive Blue Pilot of its right to effective cross-examination.  Accordingly, Blue Pilot requests that “to the extent that any question is incomplete or indecipherable, it should be stricken.”  Motion at 31.  This vague motion to strike is not specific to any of the testimonies, and we are not prepared to guess which responses Blue Pilot believes are “indecipherable” or “incomplete.”   If Blue Pilot had an issue with the legibility or completeness of any of these statements, it could have engaged in informal or formal discovery, or raised the issue sooner, thus giving Joint Complainants an opportunity to clarify responses.  If there are blank or incomplete responses to some of the questions posed to these witnesses, Blue Pilot will have an opportunity to seek clarification of the direct testimony on cross examination.  

Refunds
		Blue Pilot moves to strike all testimony from consumers who have either already received a refund from Blue Pilot or who have pursued a separate action against the company.   Specifically, Blue Pilot seeks to strike the testimony of the following consumers: Mehmet Isik; Ifran Isik; and Yaglidereliler Corp. because of a pending Complaint before the Commission at Docket No. C-2014-2413732.   We agree with Joint Complainants that the fact that a consumer is pursuing a separate action before the Commission does not preclude his/her testimony from being considering in the instant proceeding.  It appears the testimony is not being offered to relitigate other cases; but rather as evidence to support the claims in the instant Joint Complaint.  Accordingly, for these aforementioned reasons, Blue Pilot’s Motion to Strike shall be denied.



ORDER

THEREFORE,

IT IS ORDERED:

1. That the Motion to Strike Direct Testimony of Various Consumers filed by Blue Pilot Energy, LLC at Docket Number C-2014-2427655 and dated March 18, 2015 is hereby denied.


Date: March 27, 2015									
					Elizabeth Barnes
					Administrative Law Judge



											
					Joel H. Cheskis 
					Administrative Law Judge
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