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RECONSIDERATION AND SUPERSEDEAS ORDER REGARDING

PROPRIETARY INFORMATION CLAIMS 
BY THE COMMISSION:


Before the Commission are two Petitions filed by Lyft, Inc. (Lyft): (1) a Petition for Reconsideration of our Order Regarding Proprietary Information Claims, dated October 23, 2014; and (2) a Petition for Partial Stay or Supersedeas.  Because both petitions involve issues regarding certain information that is claimed to be proprietary, we have consolidated them for decision.

Background
On April 3, 2014, Lyft filed two separate applications for authority to provide experimental transportation service, one application covering Allegheny County and the other application covering all of Pennsylvania.  52 Pa. Code § 29.352.  The applications were published in the Pennsylvania Bulletin on April 19, 2014.  Various protests to the applications were filed and the applications were assigned to the Office of Administrative Law Judge for hearing and decision.  Following hearings, the Administrative Law Judges (ALJs) assigned to the case issued Initial Decisions denying Lyft’s applications.  Lyft filed exceptions to the Initial Decisions, and on December 18, 2014, we issued Orders reversing the Initial Decisions and approving Lyft’s applications.   
During the course of the proceedings before the ALJs assigned to the cases, an Interim Order was issued on July 31, 2014, requesting evidence be presented on the following:
(1) The number of transactions/rides provided to passengers in Pennsylvania via the connections made with drivers through Internet, mobile application, or digital software during the following periods:
(a) From the initiation of Lyft’s service in Pennsylvania to June 5, 2014 (the date I&E filed the Complaint against Lyft);
(b) From June 5, 2014, to July 1, 2014 (the date the Cease and Desist Order became effective); and
(c) From July 1, 2014, to the date on which the record in this Complaint proceeding is closed.  
Subsequently, hearings were held before the ALJs on the applications.  During the course of those proceedings, Lyft filed a Petition for Protective Order on August 29, 2014, whereby Lyft requested that certain information be treated as confidential or proprietary.  Specifically, Lyft requested that the data requested by the July 31 Interim Order be treated as proprietary.  Additionally, Lyft requested that its insurance policies and the proposed Form E certificate of insurance also be treated as proprietary.

In response to Lyft’s Petition for Protective Order, the Insurance Federation of Pennsylvania, Inc., and JB Taxi, LLC, Protestants to Lyft’s application, filed objections.  On September 2, 2014, the ALJs issued an Interim Order on Motion for a Protective Order, which denied Lyft’s request for a protective order with the exception of the dollar amounts paid for insurance coverage.

On September 3, 2014, the ALJs held an additional hearing in this matter.  During the course of that hearing, the issue arose regarding the disposition of Lyft’s Petition for a Protective Order.  Lyft indicated that it wished to preserve that issue for Commission review, and that imposing disclosure immediately would make it impossible for it to do so.  In response, the ALJs determined that under the unique circumstances of this case, it was appropriate to hold the disclosure required by the September 2, 2014 Order in abeyance, pending disposition of the Commission’s review of that issue.  At that point in the hearing, Kim Lyons (a reporter for the Pittsburgh Post-Gazette) was directed to leave the hearing room while the testimony surrounding the subject matter of the requested Protective Order was taken.  Kim Lyons and PG Publishing, Inc., d/b/a The Pittsburgh Post-Gazette (PPG, collectively) challenged removal, but did not prevail on the challenge.  Subsequently, PPG filed a Petition for Interim Emergency Order with the Commission.
In response to PPG’s Petition, the Commission issued a Secretarial Letter on September 10, 2014, which, inter alia, directed the parties and PPG to address all relevant factors, as set forth at 52 Pa. Code § 5.423 (recodified at §5.365), regarding orders to limit the availability of proprietary information.  In response to the Secretarial Letter, Lyft filed an Answer to the PPG Petition on September 15, 2014, to which PPG filed a response on September 18, 2014.  On October 7, 2014, Lyft filed a Reply to New Matter to PPG’s response.  On October 10, 2014, PPG filed a Motion to Strike Lyft’s Reply to New Matter.  
Subsequently, on September 23, 2014, Lyft filed a Petition seeking interlocutory review of the disclosure required by the ALJs’ September 2, 2014 Order.  Lyft’s Petition effectively re-addressed the issues it was directed to address by the September 10, 2014 Secretarial Letter.  On September 26, 2014, JB Taxi LLC, a protestant to Lyft’s application, filed a motion to strike Lyft’s Petition.  Also on September 26, 2014, PPG requested, by letter to the Secretary of the Commission, that the Commission not consider Lyft’s Petition with the PPG Petition or, in the alternative, allow PPG to respond to the Lyft Petition.  By Secretarial letter dated September 29, 2014, the Commission granted PPG the right to respond to Lyft’s Petition.  On October 2, 2014, PPG filed a response to the Lyft Petition.
By Order entered October 23, 2014, the Commission denied PPG’s Petition for Interim Emergency Order.  Additionally, the October 23 Order addressed Lyft’s Petition for Interlocutory Review, finding that the trip data that was the subject of the September 2, 2014, Interim Order was not proprietary information and therefore was subject to disclosure.  Lyft has requested reconsideration of this Order as well as supersedeas. 

Lyft’s current Petitions were filed on November 3, 2014 (reconsideration) and October 31, 2014 (supersedeas).  In response to Lyft’s Petitions, we issued a Secretarial letter on November 4, 2014, wherein we stated, inter alia, that “we shall delay the release of the information which is the subject of Lyft’s proprietary information claim until we have had the opportunity to review and consider the Petitions, as well as any timely filed responses.”  

On November 6, 2014. PPG filed a Motion to Strike Lyft’s Petition for Reconsideration, alleging that Lyft’s Petition was untimely.  On November 14, 2014, PPG filed responses to each of Lyft’s Petitions.

On November 13, 2014, we issued an Order granting reconsideration, pending review of the merits.
Discussion
The current petitions involve the substantive issue of whether certain aggregate trip data, submitted by Lyft into the record in support of its application for authority to provide common carrier service, should be treated as proprietary.  Our regulations governing treatment of proprietary information provide, in relevant part:

§ 5.365. Orders to limit availability of proprietary information.

(a)
General rule for adversarial proceedings. A petition for protective order to limit the disclosure of a trade secret or other confidential information on the public record will be granted only when a party demonstrates that the potential harm to the party of providing the information would be substantial and that the harm to the party if the information is disclosed without restriction outweighs the public’s interest in free and open access to the administrative hearing process. A protective order to protect trade secrets or other confidential information will apply the least restrictive means of limitation which will provide the necessary protections from disclosure. In considering whether a protective order to limit the availability of proprietary information should be issued, the Commission or the presiding officer should consider, along with other relevant factors, the following: 

(1)
The extent to which the disclosure would cause unfair economic or competitive damage. 
(2)
The extent to which the information is known by others and used in similar activities. 
(3)
The worth or value of the information to the party and to the party’s competitors. 
(4)
The degree of difficulty and cost of developing the information. 
(5)
Other statutes or regulations dealing specifically with disclosure of the information. 
A.
Lyft’s Original Petition For Interlocutory Review 
Lyft’s original Petition for Interlocutory Review requested that we answer the following question in the affirmative:
Does the trip data of TNCs constitute proprietary information and/or a trade secret that must be restricted from public disclosure?
In our October 23, 2014 Order, we found that while Lyft  satisfied its burden for the interlocutory question to be considered, the trip data was, nonetheless, not proprietary information.
  In that Order, we stated: 
Notwithstanding the foregoing, even considering Lyft’s Petition in total, we do not find the allegations presented therein persuasive.  PPG argues, and we agree, that the affidavit is conclusive and speculative and fails to meet the standards established at 52 Pa. Code §5.365 for proprietary treatment.  The information at issue, the aggregate number of trips Lyft provided prior to receiving authority to operate in Pennsylvania, is of obvious concern to the public and would only be protected from disclosure for extraordinary reasons.  Lyft has failed to provide such reasons.

Based on the justifications submitted by Lyft and in consideration of the arguments presented by J.B. Taxi and PPG, we are not persuaded that the data requested, and submitted, should be protected as proprietary pursuant to our standards set forth in 52 Pa. Code §5.365.  As noted, the data requested is aggregate data involving trip numbers.  It does not involve “the number of rides in a particular market or the concentration of pick-ups and drop-offs in specific segments of that market.”  Nor does the information include the start time, duration, location, destination, mileage, charges and other details of these rides.   Similarly, Lyft’s allegation that “once a competitor knows the volume of Applicant’s business in a particular market, they can use that data to reassess their resource deployment in that area”, is not persuasive.  The data does not involve sales patterns, as Lyft suggests, but rather involves total numbers of trips provided in the entire service territory.  Therefore, we reject Lyft’s argument that disclosure would cause “unfair economic and competitive damage.”  52 Pa. Code §5.365(a)(1).
Lyft also argues that the information is not known by others and only disclosed to the Commission in compliance with the July 31, 2014 Interim Order.  We do not find this a compelling reason to seal the information.  The information is simply aggregate data, as noted above.  It is not a trade secret or an operational methodology and, in the Commission’s judgment, is not of significant value to Lyft’s competitors sufficient to warrant non-disclosure.  52 Pa. Code §5.365(a)(3).  Under these circumstances, we reject Lyft’s argument.

Lyft next argues that it would be impossible for any entity to develop the trip data and that it is not possible to track all vehicles used in conjunction with its platform.  Again, we emphasize the data requested is not a trade secret.  It is simply a compilation of the number of trips Lyft provided in Allegheny County prior to Lyft being authorized by the Commission to operate.  Therefore, while it may be “impossible for an entity to develop the trip data,” this in itself does not warrant non-disclosure. 

Finally, Lyft cites Commission regulations for taxi and limousine companies and the regulatory data retention requirements attendant to those carriers.  Lyft argues that those carriers are required to maintain trip data, but are not required to file that data with the Commission.  52 Pa. Code §§ 29.313, 29.335.  Lyft also alleges that taxi and limousine carriers are not TNC’s and do not face the same market pressures.  
We agree with Lyft that our regulations covering trip data for taxi and limousine carriers do not require filing that data with the Commission.  However, those regulations govern certificated, operational transportation entities.  The present proceeding is an application process wherein the fitness of Lyft is at issue.  52 Pa. Code § 41.14.  Our regulations at 52 Pa. Code §§ 29.313 and 29.335 are therefore inapposite.  Transparency is critical and will not be compromised on specious grounds.  Under these circumstances, we reject Lyft’s application to seal the record regarding trip data.

Lyft cites Pa. P.U.C. v. Bell Atlantic Pennsylvania, Inc. et al., 6 Pa. P.U.C. 208 (1996) and In re Exelon Energy, 94 Pa. P.U.C. 382 (2000) in support of its positon.  We believe that Lyft’s reliance on our decisions in Bell Atlantic and Exelon Energy is misplaced.  In Bell Atlantic, we found that a study conducted at a cost of $500,000 to the phone company was not subject to disclosure, since it would reveal the cost to provide basic universal service in each of its 384 wire customers.  This information would allow competitors to know the exact cost of service and how to undercut the price.  No such potential harm exists here with the disclosure of aggregate, unauthorized trip data.  Similarly, in Exelon Energy we required disclosure of total electricity sales data but protected the accompanying revenue data from disclosure.  The sales data in Exelon Energy is analogous to the aggregate trip data here and disclosure of this data is appropriate.

B.
Lyft’s Petition For Reconsideration
1.
In General

Lyft requests reconsideration of the October 23, 2014 Order.  As a preliminary matter, the Public Utility Code establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsection 703(f), relating to rehearing, as well as Subsection 703(g), relating to the rescission and amendment of orders.  66 Pa. C.S. § 703(f) and § 703(g).  Such requests for relief must be consistent with Section 5.572 of our Regulations, relating to petitions for relief following the issuance of a final decision.  52 Pa. Code § 5.572

The standards for granting a petition for reconsideration were set forth in Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (1982):  

A Petition for Reconsideration, under the provisions of 

66 Pa. C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code section to rescind or amend a prior order in whole or in part.  

In this regard we agree with the court in the Pennsyl​vania Railroad Company case, wherein it was stated that:  

Parties . . . cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically decided against them . . . what we expect to see raised in such petitions are new and novel arguments, not previously heard, or considera​tions which appear to have been overlooked by the Commission.  

Duick, 56 Pa. P.U.C. at 559 (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. Ct. 1935)).  


Under the standards of Duick, a petition for reconsideration may properly raise any matter designed to convince this Commission that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard, or considerations which appear to have been overlooked or not addressed by the Commission.  Duick, 56 Pa. P.U.C. at 559.

2.
PPG’s Motion To Strike
Initially, PPG argues in its Motion to Strike, inter alia, that Lyft’s Petition for Reconsideration was untimely filed and therefore should be stricken.  PPG alleges that our October 23, 2014 Order directed that it was to go into effect 10 days after it was entered, and therefore the alleged proprietary information was to be unsealed on November 3, 2014, the date Lyft filed its Petition for Reconsideration.

Contrary to PPG’s argument, our October 23, 2014 Order stated “that this Order is effective 10 days following entry of this Order.”  The Order thus provided a 10 day reprieve for Lyft to seek any redress prior to unsealing.  That 10th day fell on Sunday, November 2, 2014, which was extended to Monday, November 3, 2014, by virtue of 52 Pa. Code § 1.12(a).  Therefore, Lyft had up to and including November 3, 2014 to seek redress, since the October 23, 2014, Order was not effective, by its own term, until after the tenth day following entry.  Therefore, we will deny PPG’s Motion to Strike.

3.
The Merits Of Lyft’s Petition

Lyft makes two arguments in support of its reconsideration request.  First, Lyft alleges that “the Commission did not address the impact of disclosure at this time of this specific data.”  (Emphasis in original).  Lyft argues that the data would have value to competing entities, with which Lyft is currently engaged in a “fierce battle to claim market share in mid-sized cities, like Pittsburgh.”  Lyft alleges that the most important period of time in this battle is “during the initial roll out,” when a transportation network company (TNC) assesses the results of its efforts and determines its next steps, such as resource allocation.  Lyft opines that if a competitor were to learn that a roll out was not as successful as expected, it could pour resources into the market to corner it.

In response to Lyft’s argument, PPG alleges that it is a simply a “re-hash” of previous arguments relying heavily in a late-filed affidavit.


We agree with PPG that Lyft has raised no new arguments that warrant a different outcome.  As noted in our October 23, 2014 Order, Lyft had argued that:

The data protected by the ALJs is proprietary, because it could be used by Lyft’s current and prospective competitors to model and forecast Lyft’s activities in other markets. Lyft and its competitors are not traditional transportation companies, but are highly sophisticated technology companies providing technology services that facilitate consumer transportation.  To analyze market activity and growth forecasts, Lyft utilizes data-intensive market analytics based on proprietary usage data available only through its platform, such as the number of rides provided in a particular market or the concentration of pick-ups and drop-offs in specific segments of that market.  Such data would be extremely valuable to Lyft’s primary competitor, particularly in light of recent aggressive tactics used to gain market share in the TNC industry.  While the Commission may claim a right to review the data in order to further its regulatory obligations under the Public Utility Code, the statute also empowers the Commission with authority to protect documents containing trade secret or proprietary information from public release.  See 66 Pa. C.S. § 335(d). Lyft’s Answer, pp. 5, 6.  

Lyft further argued:

Applicant is one of two market leaders in a fiercely competitive and rapidly expanding TNC industry.  Disclosure of the data would not be ignored by Applicant’s competitors.  For example, once a competitor knows the volume of Applicant’s business in a particular market, they can use that data to reassess their resource deployment in the area.  The data could also be used towards more technical applications, as the number of rides in a particular market could service as the building block to replicate Applicant’s sales patterns by adding more publicly available data to the mode, (i.e., demographics, income, education, etc.).  Lyft Main Brief, pp 46.
Publishing trip data would negatively affect Lyft’s competitive position because other TNCs would have an opportunity to measure Lyft’s penetration of the Pittsburgh market and make informed decisions regarding the necessity to engage in activities designed to attract drivers currently using Lyft’s platform to another TNC platform.  Because the driver has no ties to the company other than downloading a free mobile app, the driver could easily switch from Lyft to a competitor TNC.  Lyft’s competitors would undoubtedly use the published trip data as a barometer to calibrate their marketing activities in the Pittsburgh market.  Moreover, Lyft’s competitors could extrapolate the Pittsburgh data and develop algorithms to model and estimate Lyft’s growth rate in other potential markets, which would be used to anticipate and counter Lyft’s strategies for attracting drivers in different markets. Lyft affidavit.
We rejected those arguments, finding:
Based on the justifications submitted by Lyft and in consideration of the arguments presented by J.B. Taxi and PPG, we are not persuaded that the data requested, and submitted, should be protected as proprietary pursuant to our standards set forth in 52 Pa. Code §5.365.  As noted, the data requested is aggregate data involving trip numbers.  It does not involve “the number of rides in a particular market or the concentration of pick-ups and drop-offs in specific segments of that market.”  Nor does the information include the start time, duration, location, destination, mileage, charges and other details of these rides.   Similarly, Lyft’s allegation that “once a competitor knows the volume of Applicant’s business in a particular market, they can use that data to reassess their resource deployment in that area”, is not persuasive.  The data does not involve sales patterns, as Lyft suggests, but rather involves total numbers of trips provided in the entire service territory.  Therefore, we reject Lyft’s argument that disclosure would cause “unfair economic and competitive damage.”  52 Pa. Code §5.365(a)(1).

Lyft’s current argument is simply a repetition of this prior argument and does not warrant reconsideration.  We stress that the data at issue involves trips provided by Lyft both before and after the Commission had issued a cease and desist order.  While Lyft characterizes the trip data as service provided during its “roll out” phase, this is a euphemistic mischaracterization of the data.  Lyft had no authority to operate during this alleged “roll-out period” and certainly cannot shield its unlicensed operations from public view by claiming those operations were somehow proprietary.  Lyft’s actions during its so-called “roll out phase” placed the public at risk, and the public has a right to know the extent of that risk.
We reiterate that the data involved is aggregate trip data.  The data does not disclose the number of rides in any particular section of or destinations within the area served by Lyft, nor does the information include the start time, duration, location, destination, mileage, charges and other details of these rides.  In the Commission’s judgment, the release of such aggregate data would not cause unfair or competitive damage to Lyft.  In addition, we have consistently held that this type of data is not proprietary.  Pa. P.U.C. v. Bell Atlantic Pennsylvania, Inc. et al., 6 Pa. P.U.C. 208 (1996), In re Exelon Energy, 94 Pa. P.U.C. 382 (2000).  Lyft has provided no colorable reason for us to deviate from established precedent.  
Additionally, we note that the data requested is for trips dating from February, 2014 until August 8, 2014.  This, according to Lyft, was the initial ‘roll-out period’, the most important period of time, according to Lyft.  Given the passage of time since the initial ‘roll-out period’, we are not persuaded by Lyft’s arguments that divulging this data would be advantageous to a competitor in its determination of resource allocation for a particular market during the ‘roll-out’ phase.  The ‘roll-out’ phase has ended some time ago, and licensed operators have entered the market.  The trip data is now well over 6 months old, and both Lyft and its competitor have been providing licensed service since August 14, 2014 and August 21, 2014, respectively.
     
Lyft next argues that it is a being treated unfairly, since its “main competitor [is] free to keep its data confidential.”  (Lyft Petition, 2.)  Lyft argues that it is “fundamentally unfair that the Commission would unilaterally enforce its decision, especially where other TNC’s will likely urge the Commission to reconsider its position.”  Id.  In response to this argument, PPG alleges that Lyft had previously made this argument, which the Commission rejected.


The Commission agrees with PPG that Lyft had made this same argument in its Petition for Interlocutory Review, which we rejected.  (pp. 8, 9).  Lyft’s concern that it will be treated unfairly by the Commission is speculative.  In fact, the competitor to which Lyft refers, Rasier-Pa LLC, provided trip data to the Commission.  The proprietary status of Rasier-Pa LLC’s data filing has not been challenged.  Under these circumstances, we reject Lyft’s argument that it has been treated unfairly.  

Based on the foregoing, we will deny Lyft’s Petition for Reconsideration and confirm our earlier ruling that the trip data at issue does not qualify for proprietary treatment.  

We note that we conditionally granted reconsideration of our entire October 23, 2014 Order by virtue of our November 15, 2014 Reconsideration Order.  Included in our October 23, 2014 Order was a discussion and resolution of PPG’s Petition for Interim Emergency Order, wherein PPG argued that the emergency situation existed warranting issuance of an order to unseal the entire record of the September 3, 2014 hearing.  PPG also requested that we grant it party status.  We are not persuaded that our treatment of these issues was in error and therefore affirm our prior holding, denying reconsideration on the merits.

C.
Lyft’s Petition For Supersedeas

Lyft also filed a Petition for Supersedeas of our October 23, 2014 Order.  Lyft alleges that it “intends to pursue all available remedies to avoid a significant and unjustified invasion of its proprietary information.”  Lyft alleges that “it is impossible to unring the bell once that data is published,” and therefore requests a stay of any possible adverse decision so it can pursue meaningful review.   Lyft filed this request after entry of our October 23, 2014 Order and prior to requesting reconsideration.  By Secretarial Letter dated November 4, 2014, we stated that we would not release the information until we considered Lyft’s Petition for Reconsideration.  
Since we granted Lyft’s Petition for Reconsideration pending a review of the merits, we find that Lyft’s Petition for Supersedeas is premature and therefore we dismiss same.  To the extent that Lyft is dissatisfied with our ruling today, it can seek appropriate remedies and request supersedeas at an appropriate time; THEREFORE,

IT IS ORDERED:

1. That Lyft’s Petition for Reconsideration is denied on the merits.
2. That Lyft’s Petition for Supersedeas is dismissed as premature.
3. That this Order is effective 10 days following the entry date of this Order. 
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BY THE COMMISSION

Rosemary Chiavetta

Secretary

(SEAL)

ORDER ADOPTED:  May 19, 2015
ORDER ENTERED:  May 19, 2105
� Lyft has since abandoned its request for proprietary treatment of the Form E certificate and insurance policies.  Those documents are available as exhibits to the case.


� Commissioner Witmer dissented.


� Additionally, we approved Yellow Cab Company of Pittsburgh, Inc., t/a/ Yellow X’s application to provide experimental service, under the Transportation Network Company model, on May 22, 2014.
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