BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Commonwealth of Pennsylvania, by Attorney 	:
General KATHLEEN G. KANE, Through the 	:
Bureau of Consumer Protection			:
							:
And							:	C-2014-2427655
							:
TANYA J. McCLOSKEY, Acting Consumer 	:
Advocate						:
				Complainants,		:
							:
		v.					:
							:
BLUE PILOT ENERGY, LLC,			:
				Respondent.		:
							:



ORDER DENYING MOTION TO DISMISS


Presently before us for consideration is Blue Pilot Energy, LLC’s (Blue Pilot) Motion to Dismiss Complaint (Motion to Dismiss) filed on May 14, 2015, pursuant to 52 Pa. C.S. § 5.103.   

Procedural History

By way of background, on May 4, 2015 at Docket No. A-2011-2223888[footnoteRef:1], the Commission received notice pursuant to 52 Pa. Code § 54.41 from Blue Pilot of its intention to abandon service to its customers in Pennsylvania.  The notice requested a waiver of the Commission’s regulatory requirement of a 90-day notice requirement pursuant to 52 Pa. Code §54.41(b) and requested acceptance of a 30-45 day notice to its customers and affected electric distribution companies (EDCs).   [1:  In Re: License Application of Blue Pilot Energy, LLC for Approval to Offer, Render, Furnish or Supply Electricity or Electric Generation Services as an Aggregator and Broker/Marketer of Retail Electric Power, A-2011-2223888.] 


On May 14, 2015, at Docket No. C-2014-2427655, Blue Pilot filed a Motion to Dismiss pursuant to 52 Pa. Code § 5.103; however, there was no notice to plead attached as is required by Section 5.103(b).  By e-mail, we notified the other parties they had twenty days from the date of filing within which time to respond.  Blue Pilot requests the joint complaint be dismissed in light of Blue Pilot’s surrender of its electric generation supplier license on or about May 4, 2015, and its decision to effectively cease enrolling new customers and operating its business in Pennsylvania.  Blue Pilot contends it is in the process of abandoning service in Maryland and Connecticut as well. 

On May 18, 2015, the Commonwealth of Pennsylvania, by Attorney General Kathleen G. Kane, through the Bureau of Consumer Protection (OAG), and Tanya J. McCloskey, Acting Consumer Advocate (OCA) (collectively referred to as “Joint Complainants”) filed notices of intervention and a Joint Answer to Blue Pilot’s Letter Notice to Abandon at A-2011-2223888.  Joint Complainants contend there are several outstanding formal complaints against Blue Pilot pending at the Commission including the instant complaint.  Joint Complainants opposed an immediate cancellation of license and requested the Commission act to secure the proceeds of Blue Pilot’s surety on file at the Commission.

On May 19, 2015, the Bureau of Investigation and Enforcement (I&E) filed a Notice of Intervention at A-2011-2223888, seeking to ensure that all of Blue Pilot’s obligations to Pennsylvania’s consumers are met prior to the cancellation of Blue Pilot’s EGS license.

On May 29, 2015, Joint Complainants requested we “place the schedule for serving testimony in the instant case on hold until at least such time as the Motion to Dismiss and any other forthcoming motion(s) or actions from the Joint Complainants in light of these circumstances are resolved.”  Blue Pilot, I&E, and the Office of Small Business Advocate (OSBA) concurred in the request.  

On June 1, 2015, we issued Procedural Order #6, which suspended the deadlines for testimony until further notice, but kept the evidentiary hearing dates as previously scheduled on September 16-18, 2015. 


Disposition

		In its Motion, Blue Pilot makes three primary arguments including:  1) Blue Pilot no longer has the resources to continue litigating this proceeding, and it has notified its remaining Pennsylvania customers that it will cease business operations in Pennsylvania[footnoteRef:2]; 2) Blue Pilot has resolved nearly every customer complaint; and 3) Blue Pilot has attempted to resolve this proceeding through settlement discussions.   [2:  As of May 14, 2015, Blue Pilot represented that it had 175 remaining customers in Pennsylvania.  This number has likely decreased in the intervening four weeks since consumers were provided notice of Blue Pilot’s intent to discontinue service in Pennsylvania. ] 


		To begin, Commission regulations do not specifically provide for Motions to Dismiss.  William MacLuckie v. Palmco Energy, LLC, Docket No. C-2014-2402558 (Opinion and Order entered Dec. 4, 2014).  Blue Pilot’s Motion was filed pursuant to Section 5.103 which is a general provision for motions.  The Motion is neither a Motion for Summary Judgment nor a Motion for Judgment on the Pleadings pursuant to Section 5.102.  Generally, a motion may seek dismissal of a complaint prior to a hearing when:  1) the Commission lacks jurisdiction to hear the formal complaint; 2) the complainant has failed to prosecute the formal complaint or maintain  counsel throughout the proceeding; or 3) the complainant has failed to state a claim upon which relief can be granted.  See 52 Pa. Code §§ 1.22, 5.101, 5.102, 5.371, 5.372.   

		Blue Pilot does not assert in its Motion that the Joint Complaint should be dismissed because of lack of jurisdiction or on the grounds that Joint Complainants failed to state a claim upon which relief may be granted.  These assertions are more properly raised in Preliminary Objections.  See 52 Pa. Code § 5.101.  

		There has already been extensive litigation in this case and initial hearings took place on March 30 – April 1, 2015.  At that time, approximately 83 consumer witnesses’ testimonies with accompanying exhibits were admitted into the record.  Some cross examination exhibits were also admitted into the record.  The Commission ruled that it has jurisdiction and that the Joint Complainants have properly raised certain causes of action upon which relief may be granted by this agency.  

		Further, Joint Complainants wish to continue pursuing the prosecution of their Joint Complaint before the Commission.  No party has requested we hold the Motion to Dismiss in abeyance pending the Commission’s disposition of  Blue Pilot’s Notice of Abandonment dated May 4, 2015 at Docket No. A-2011-2223888.  There is no contention by Blue Pilot that Joint Complainants have failed to maintain counsel or obey any interim orders in this case.  See 52 Pa. Code §§ 5.371, 5.372.   

		Additionally, Joint Complainants aver that they are willing to abide by a reinstated procedural schedule and serve the testimony of expert and other non-consumer witnesses regarding Blue Pilot’s marketing and billing practices.   Further hearings are scheduled for September 16-18, 2015.  Joint Complainants anticipate that after all of their witnesses’ testimonies are submitted for admission into the record, Joint Complainants may file a motion for default judgment or judgment on the pleadings.

		We agree with Joint Complainants that Blue Pilot’s Motion to Dismiss Joint Complaint should be denied.  Although Blue Pilot may have ceased enrolling new customers, it admits to having approximately 175 customers currently.  The fact that the company asserts it no longer has the resources to continue litigation or its business is insufficient to dismiss the complaint.   There has been no notice of withdrawal of appearance by Blue Pilot’s counsel. There has been no averment that the company filed for bankruptcy.  Although the company claims it “mailed written notice to all of its remaining Pennsylvania customers informing them that Blue Pilot was ceasing its business in Pennsylvania and that they should begin taking steps to fill their electric service needs through other sources” it is unknown whether the customers have switched to other EGSs or reverted back to default service providers.   Blue Pilot could still have customers in Pennsylvania.

		The Commission has not yet addressed Blue Pilot’s May 4th notice of abandonment/petition for waiver pursuant to 52 Pa. Code § 54.41 at A-2011-2223888.   We will monitor the abandonment of license proceeding closely; however, the fact that Blue Pilot filed the letter with the Commission is insufficient reasons to dismiss the pending cause of action.  The filing of the letter does not moot the relief requested in the Joint Complaint. 

		Blue Pilot claims that its motion should be granted because it has resolved nearly every customer complaint independent of this proceeding.  A cursory review of assignments pending in OALJ shows the following other outstanding active formal complaints pending against Blue Pilot:  Yagliderililer Corp. v. Blue Pilot Energy LLC (Docket No. C-2014-2415275); Irfan Isik and Mehmet Isik v. Blue Pilot Energy, LLC (Docket Nos. C-2014-2415275 and C-2014-2415276).  Enrico Partners v. Blue Pilot (Docket No. C-2014-2432979); Smith v. Blue Pilot and PPL Electric Utilities (Docket No. F-2015-2472890); and Gruelle v. PPL Electric Utilities and Blue Pilot Energy LLC, (Docket No. C-2015-2463573).  The complainants in these cases have not yet exhausted their administrative remedies.  The cases have neither been fully resolved nor closed.  Further, we do not know the number of informal complaints pending at the Commission’s Bureau of Consumer Services or elsewhere.

		Blue Pilot is reminded it has an obligation to maintain representation of counsel throughout the course of this proceeding pursuant to 52 Pa. Code §§1.21-1.24, and to comply with interim order directives, including the order dated May 1, 2015, compelling Blue Pilot to provide complete answers to interrogatory VIII-1 and 2, which were due on or about May 11, 2015.

		Finally, Blue Pilot’s argument that its Motion to Dismiss should be granted because it has attempted to resolve this proceeding through settlement discussions is without merit and will be rejected as well.  We reiterate that the Commission strongly encourages settlements and the parties are encouraged to continue their settlement discussions.  As Blue Pilot is willing to relinquish its EGS license and cease operations in Pennsylvania, that should satisfy a main portion of the relief requested by Joint Complainants.  Nonetheless, the fact that Blue Pilot has attempted to resolve this matter through settlement discussions but, apparently has not been successful, is not sufficient reason to grant the Motion to Dismiss.

		As a result, Blue Pilot’s Motion to Dismiss will be denied.  The parties will be directed below to establish within ten (10) days of the date of this Order a schedule for the submission of pre-served testimony while maintaining the Hearing dates currently scheduled for September 16-18, 2015, or a schedule will be established by the Presiding Officers in a future order.

ORDER


THEREFORE,

IT IS ORDERED:

1.	That Blue Pilot Energy LLC’s Motion to Dismiss Complaint at Docket Number C-2014-2427655 is denied.  

2.	That the parties are directed to provide within ten (10) days from the date of this Order a procedural schedule for the remainder of this proceeding concluding with
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 Evidentiary Hearings scheduled for September 16-18, 2015 or the remaining schedule will be established by the Presiding Officers. 


Date: June 11, 2015									
							Elizabeth Barnes
							Administrative Law Judge
[bookmark: _GoBack]

					
							Joel H. Cheskis 
							Administrative Law Judge
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