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STAY AND SUPERSEDEAS ORDER REGARDING

PROPRIETARY INFORMATION CLAIMS 
BY THE COMMISSION:


Before the Commission is the Petition for Stay or Supersedeas filed by Lyft, Inc. (Lyft), on May 22, 2015.  
Background
On April 3, 2014, Lyft filed two separate applications for authority to provide experimental transportation service, one application covering Allegheny County and the other application covering all of Pennsylvania.  52 Pa. Code § 29.352.  The applications were published in the Pennsylvania Bulletin on April 19, 2014.  Various protests to the applications were filed and the applications were assigned to the Office of Administrative Law Judge for hearing and decision.  Following hearings, the Administrative Law Judges (ALJs) assigned to the case issued Initial Decisions denying Lyft’s applications.  Lyft filed exceptions to the Initial Decisions, and on December 18, 2014, we issued Orders reversing the Initial Decisions and approving Lyft’s applications.   
During the course of the proceedings before the ALJs assigned to the cases, an Interim Order was issued on July 31, 2014, requesting evidence be presented on the following:
(1) The number of transactions/rides provided to passengers in Pennsylvania via the connections made with drivers through Internet, mobile application, or digital software during the following periods:
(a) From the initiation of Lyft’s service in Pennsylvania to June 5, 2014 (the date I&E filed the Complaint against Lyft);
(b) From June 5, 2014, to July 1, 2014 (the date the Cease and Desist Order became effective); and
(c) From July 1, 2014, to the date on which the record in this Complaint proceeding is closed.  
Subsequently, hearings were held before the ALJs on the applications.  During the course of those proceedings, Lyft filed a Petition for Protective Order on August 29, 2014, whereby Lyft requested that certain information be treated as confidential or proprietary.  Specifically, Lyft requested that the data requested by the July 31 Interim Order be treated as proprietary.  Additionally, Lyft requested that its insurance policies and the proposed Form E certificate of insurance also be treated as proprietary.

In response to Lyft’s Petition for Protective Order, the Insurance Federation of Pennsylvania, Inc., and JB Taxi, LLC, Protestants to Lyft’s application, filed objections.  On September 2, 2014, the ALJs issued an Interim Order on Motion for a Protective Order, which denied Lyft’s request for a protective order with the exception of the dollar amounts paid for insurance coverage.

On September 3, 2014, the ALJs held an additional hearing in this matter.  During the course of that hearing, the issue arose regarding the disposition of Lyft’s Petition for a Protective Order.  Lyft indicated that it wished to preserve that issue for Commission review, and that imposing disclosure immediately would make it impossible for it to do so.  In response, the ALJs determined that under the unique circumstances of this case, it was appropriate to hold the disclosure required by the September 2, 2014 Order in abeyance, pending disposition of the Commission’s review of that issue.  At that point in the hearing, Kim Lyons (a reporter for the Pittsburgh Post-Gazette) was directed to leave the hearing room while the testimony surrounding the subject matter of the requested Protective Order was taken.  Kim Lyons and PG Publishing, Inc., d/b/a The Pittsburgh Post-Gazette (PPG, collectively) challenged removal, but did not prevail on the challenge.  Subsequently, PPG filed a Petition for Interim Emergency Order with the Commission.
In response to PPG’s Petition, the Commission issued a Secretarial Letter on September 10, 2014, which, inter alia, directed the parties and PPG to address all relevant factors, as set forth at 52 Pa. Code § 5.423 (recodified at §5.365), regarding orders to limit the availability of proprietary information.  In response to the Secretarial Letter, Lyft filed an Answer to the PPG Petition on September 15, 2014, to which PPG filed a response on September 18, 2014.  On October 7, 2014, Lyft filed a Reply to New Matter to PPG’s response.  On October 10, 2014, PPG filed a Motion to Strike Lyft’s Reply to New Matter.  
Subsequently, on September 23, 2014, Lyft filed a Petition seeking interlocutory review of the disclosure required by the ALJs’ September 2, 2014 Order.  Lyft’s Petition effectively re-addressed the issues it was directed to address by the September 10, 2014 Secretarial Letter.  On September 26, 2014, JB Taxi LLC, a protestant to Lyft’s application, filed a motion to strike Lyft’s Petition.  Also on September 26, 2014, PPG requested, by letter to the Secretary of the Commission, that the Commission not consider Lyft’s Petition with the PPG Petition or, in the alternative, allow PPG to respond to the Lyft Petition.  By Secretarial letter dated September 29, 2014, the Commission granted PPG the right to respond to Lyft’s Petition.  On October 2, 2014, PPG filed a response to the Lyft Petition.
By Order entered October 23, 2014, the Commission denied PPG’s Petition for Interim Emergency Order.  Additionally, the October 23 Order addressed Lyft’s Petition for Interlocutory Review, finding that the trip data that was the subject of the September 2, 2014, Interim Order was not proprietary information and therefore was subject to disclosure.  Lyft requested reconsideration of this Order as well as supersedeas. 

On November 13, 2014, we issued an Order granting reconsideration, pending review of the merits.  On May 19, 2015, upon further review of the matter, we issued an Order denying Lyft’s Petition for Reconsideration.  Additionally, we dismissed Lyft’s Petition for Stay or Supersedeas as premature.

In response to our May 19, 2015 Order, Lyft filed a Petition for Review with the Commonwealth Court.  Lyft has also filed with the Commission a Petition for Stay or Supersedeas of our May 19, 2015 Order, to which PPG has filed an Answer.  
Discussion

In Pennsylvania Public Utility Commission v. Process Gas Consumers Group, 502 Pa. 545, 467 A.2d 805 (1983), the Supreme Court adopted the standards established by Virginia Petroleum Jobbers Association v. Federal Power Commission, 259 F.2d 921 (D.C. Cir. 1958), as refined by Washington Metropolitan Area Transit Commission v. Holiday Tours, Inc., 559 F.2d 841 (D.C. Cir. 1977), to determine if supersedeas is warranted.  Under these criteria, a stay is warranted if:

1. The Petitioner makes a strong showing that he is likely to prevail on the merits.

2. The Petition has shown that without the requested relief, he will suffer irreparable injury.

3. The issuance of a stay will not substantially harm other interested parties in the proceedings.

4. The issuance of a stay will not adversely affect the public interest.

1. 
Likelihood Of Prevailing On The Merits
Lyft first argues that it is likely to prevail on the merits on appeal.  In support of its position, Lyft asserts that the Commission did not apply the correct test to determine if the trip data involved a trade secret.  Lyft cites the Restatement 2d of Torts as the controlling law, which reads:  “A trade secret may consist of any formula, pattern, device or compilation of information which is used in one’s business, and which gives him an opportunity to obtain an advantage over competitors who do not know or use it.”  Pestco, Inc. v. Associated Products, Inc., 2005 PA Super 276, 880 A.2d 700, 706 (Pa. Super. 2005).  The following factors are to be considered in determining whether given information is afforded trade secret status:  (1) the extent to which the information is known outside of his business; (2) the extent to which it is known by employees and others involved in his business; (3) the extent of measures taken  by him to guard the secrecy of the information; (4) the value of the information to him and to his competitors; (5) the amount of effort or money expended by him in developing the information; and (6) the ease or difficulty with which the information could be properly acquired or duplicated by others.  Id.
Lyft alleges the Commission improperly applied on its own regulation governing treatment of proprietary information, 52 Pa. Code § 5.365.
  That regulation provides, in relevant part:

§ 5.365. Orders to limit availability of proprietary information.

(a)
General rule for adversarial proceedings. A petition for protective order to limit the disclosure of a trade secret or other confidential information on the public record will be granted only when a party demonstrates that the potential harm to the party of providing the information would be substantial and that the harm to the party if the information is disclosed without restriction outweighs the public’s interest in free and open access to the administrative hearing process. A protective order to protect trade secrets or other confidential information will apply the least restrictive means of limitation which will provide the necessary protections from disclosure. In considering whether a protective order to limit the availability of proprietary information should be issued, the Commission or the presiding officer should consider, along with other relevant factors, the following: 

(1)
The extent to which the disclosure would cause unfair economic or competitive damage. 

(2)
The extent to which the information is known by others and used in similar activities. 

(3)
The worth or value of the information to the party and to the party’s competitors. 

(4)
The degree of difficulty and cost of developing the information. 

(5)
Other statutes or regulations dealing specifically with disclosure of the information. 

Lyft reiterates many arguments, previously made, in support of its new argument.  Lyft also opines that the Commission erred in finding that the trip data was not “specific to a particular market.”  Lyft argues that the market served was Allegheny County and that constitutes a specific market.

In response to Lyft’s arguments, PPG alleges Lyft failed to produce any evidence that the trip data was proprietary, only offering bald assertions.  PPG alleges that Lyft attempted to supplement the record with a late-filed affidavit, but this was not persuasive and was procedurally improper.  PPG argues that the Commission applied the proper test in evaluating Lyft’s request for proprietary treatment and Lyft’s argument to the contrary is meritless.

Based on the record, we are not persuaded that Lyft will likely prevail on the merits in its appeal.  As stated in our October 23, 2014 and May 19, 2015 Orders, the trip data is aggregate data regarding the number of trips provided by Lyft between February and August, 2014.  The data does not disclose the names of drivers, the names of passengers, the trip destinations, the fares collected, the dates of any particular trips or any other granular details.  Moreover, the aggregate trip data is now nearly one year old or more.  Since that time other applicants have sought and obtained TNC authority.  
Under these circumstances, in the Commission’s judgment, disclosure of the aggregate trip data from a long past time period would not cause unfair economic or competitive damage to Lyft and, further, that the value of this historic data has little or no value to Lyft’s competitors who have already made business plans to enter the TNC market in Pennsylvania.  As such, Lyft is unlikely to prevail in meeting the standard for granting proprietary status under the Commission’s regulations.  Nor is it likely that Lyft will be able to claim trade secret status for the same reasons, since the information is stale, transient and no longer useful to competitors.

In addition, Lyft had no legal authority to provide transportation service prior to the date the Commission granted it Emergency Temporary Authority to operate in Allegheny County by order entered July 24, 2014.
  We understand that all of those unlicensed trips occurred in Allegheny County, but that was Lyft’s choosing, since that is the area that Lyft chose to operate in without authority.  Lyft had no authority to provide those trips anywhere in Pennsylvania, including Allegheny County.  Lyft was aware it needed authority from the Commission to operate, having met with Commission staff on numerous occasions, at which times Lyft was repeatedly advised that it needed Commission authority to operate in Pennsylvania.  After Lyft ignored this advice and initiated operations, the Bureau of Investigation and Enforcement initiated an enforcement action against it on June 5, 2014.  Finally, on July 1, 2014, the Commission issued a Cease and Desist Order against Lyft.  Yet Lyft chose to continue operating in Pennsylvania with no authority.  Lyft’s actions were a flagrant violation of the law and clearly placed the public at risk.

Now Lyft argues that the aggregate trip data evidencing the extent of its unlicensed operations should be protected by the Commission’s regulations regarding proprietary information and shielded from public view.  For the reasons stated previously, the Commission is confident that the evidence of Lyft’s unlicnsed operations is not proprietary.  The trip data is aggregate data, does not disclose operational methodology, is stale, and has no value to a competitor.  Lyft chose to operate unlawfully, targeting Allegheny County.  Lyft provided no valid reason to treat the aggregate record of its unlawful operations as proprietary, shielding its transgressions from public view.

Based on the foregoing, we reject Lyft’s claim that it will likely prevail on the merits.

2.  
Irreparable Harm

Lyft next argues that it will suffer irreparable injury if the trip data is released.  Lyft argues that to disclose the data at this point would strip it of any meaningful appellate review.  In response, PPG argues that Lyft’s position that releasing the data would cause it undue harm, was previously rejected by the Commission in its October and May Orders.

While we agree with PPG that we determined that Lyft did not previously establish that releasing the information would cause Lyft undue harm, under the unique circumstances of this case, we find that releasing the unlawful trip data, at this time, would cause Lyft irreparable injury in that it would deprive Lyft of meaningful appellate review of the underlying issue.  While we do not believe that Lyft is likely to succeed on the merits, we acknowledge that the Commonwealth Court may disagree and that once disclosed, the data release cannot be undone.  Therefore, this factor weighs in favor of granting a stay.

3.  
Harm To Other Parties/Public Interest

Lyft next argues that other interested parties and the public will not be harmed by a stay, since a stay maintains the status quo while Lyft pursues its appeal.  PPG responds that access to the record of Lyft’s unlawful operations has been delayed long enough and should be immediately disclosed.

In resolving this issue, we agree with PPG that it and the public are harmed by the continuation of the veil over Lyft’s unlawful operations.  However, while we recognize this harm, we do not believe that it equates to the harm caused Lyft and the integrity of the administrative and judicial process, by releasing the data and denying meaningful appellate review.  In fact, the public has an interest in ensuring that all parties have access to meaningful appellate review of claims.


Based on the foregoing, we find that under the unique circumstances of this case, a stay is warranted in order to preserve Lyft’s right to meaningful appellate review of its claim; THEREFORE,
IT IS ORDERED:
1. That Lyft’s Petition for Stay or Supersedeas is granted.
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BY THE COMMISSION

Rosemary Chiavetta

Secretary

(SEAL)

ORDER ADOPTED:  July 8, 2015
ORDER ENTERED:  July 8, 2015
� Lyft has since abandoned its request for proprietary treatment of the Form E certificate and insurance policies.  Those documents are available as exhibits to the case.


� Lyft makes this argument for the first time in its current Petition.  Up to this point, Lyft has consistently cited the Commission’s regulation as controlling. 


� Lyft complied with the terms of that order and was issued Emergency Temporary Authority on August 14, 2014, at which time it could lawfully commence operation in Allegheny County.
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