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Dear Secretary Chiavetta:

On behalf of Blue Pilot Energy, LL.C, 1 have enclosed for electronic filing Blue Pilot
Encrgy, L.ILC's Opposition to Joint Complainants’ Motion for Entry of Judgment, in the above-
captioned proceeding.

Copies have been served on all partics as indicated in the attached Certificate of Service.
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’ 1407
COMMONWEALTH OF SEene P PLC
PENNSYLVANIA, ET AL., CRETARY 'S Bupg 1o
U
Complainants,
V. : Docket No. C-2014-2427655

BLUE PILOT ENERGY, LLC,

Respondent.

BLUE PILOT ENERGY, LLC’S OPPOSITION TO
JOINT COMPLAINANTS’ MOTION FOR ENTRY OF JUDGMENT

TO:  ADMINISTRATIVE LAW JUDGES BARNES AND CHESKIS

Pursuant to 52 Pa. Code § 5.103, Blue Pilot Energy, LLC (“BPE”), by and through its
counsel, files this opposition to the Joint Motion of the Commonwealth of Pennsylvania Bureau
of Consumer Protection and the Office of Consumer Advocate (“Joint Complainants™) for Entry
of Judgment against Blue Pilot Energy, LL.C (the “Motion”), and in support hereof, avers as
follows:

INTRODUCTION

After surrendering its License to the Commission and filing a Motion to Dismiss BPE
notified OCA that, given the pending Motion to Dismiss, BPE would not be responding to the
few discovery requests outstanding. The Commission similarly suspended the procedural
schedule during the pendency of the Motion to Dismiss. After deciding the Motion to Dismiss,
the Commission instructed the parties to file a proposed procedural schedule to complete the
remaining pre-hearing items while retaining the evidentiary hearing date set for September 16-

18, 2015. Instead of filing a proposed procedural schedule, Joint Complainants filed the present



Motion seeking the extraordinary relief of judgment against BPE as sanctions for an alleged
failure to respond to OCA’s discovery.

The Motion is unsupported on all fronts, whether for the sanctions that Joint
Complainants seek in the Motion, or as a motion for summary judgment. As an initial matter,
Joint Complainants’ requested relief, which is essentially in the form of a sanction, is entirely
unprecedented. Even assuming that BPE had an obligation to continue responding to OCA’s
discovery during the pendency of its Motion to Dismiss and while the procedural schedule was
in abeyance — which BPE denies because the procedural schedule was in abeyance— an entry of
judgment against BPE is entirely inappropriate. Joint Complainants further neglect to inform the
Commission that the relief sought in the Motion (which are actually in the form of damages) are
dependent upon an affirmative decision on Joint Complainants’ previous Joint Memorandum of
Law Regarding the Admission of Pattern of Practice Evidence. This is a matter of first
impression for the Commission, and the theories relied upon by Joint Complainants have
recently been rejected by the Supreme Court.

Substantively, the Motion fails to offer any evidentiary support that could support entry
of a judgment. Joint Complainants allege, in short, that BPE did not adequately inform its
customers how their rates would be calculated. Joint Complainants fail to recognize that the
Commission previously reviewed — and approved — BPE’s Disclosure Statement which detailed
the method in which BPE determined rates. Instead, Joint Complainants offer the idiosyncratic
testimony of a few disgruntled customers who were dissatisfied with price increases that they
experienced after a historic extreme weather event. These testimonies are frequently rebutted by
the customers’ own sales calls and TPVs, all of which have been provided to Joint Complainants.

Notably, the Motion attempts to compensate for a lack of evidentiary support for Joint

Complainants’ claims in this proceeding. In January 2014, BPE had 2,729 active customer
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accounts. BPE serviced over 5,400 customers in Pennsylvania since its inception. (Affidavit of
Raymond A. Perea (“Perea Aff.”), | 2, attached hereto as Exhibit 1.) After this proceeding was
filed, Joint Complainants served BPE with 97 statements from current or former BPE customers
who purportedly complained about BPE. Not all of those complaints were uniform and not all of
those complaints were even relevant to the claims raised by Joint Complainants in their
Complaint. Ultimately, Joint Complainants did not even rely on all of those statements in their
Motion.  Assuming that the 97 customers that submitted a written statement to Joint
Complainants offered a complaint that was relevant to the claims raised in the Complaint, that
means that roughly 3.5% of BPE’s customers felt sufficiently moved to fill out a statement.'
More important than the numbers, however, is the fact that of the 97 customers who made a
statement, the gravamen of their complaint was that their variable rates went up. * Such
statements do not even support the allegations in the Joint Complaint. Regardless of the reason
why the 97 complained (in some cases Joint Complainants rely on a number much less than 97 to
make an argument), these statements do not support the extraordinary relief that they request
here. This is especially true because the nature and content of the statements that these 97
customers made were all over the map. No common theme can be found in these statements that
supports Joint Complainants’ theory of liability.

Because they could not establish their case with sufficient evidence, Joint Complainants
resort to the use of three so-called “experts.” In reality, Joint Complainants purchased the
testimony from these three individuals because it could not be found in the record developed
during the course of this proceeding. Each of the three should be stricken for a variety of

reasons, including the fact that they advance impermissible legal conclusions and fabricate data.

' When considered in light of 5,400 customers, the 97 account for only 1.8% of BPE's Pennsylvania customers.
% None of those customers felt moved to complain when their rates were lower than those charged by their EDC.
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Without providing any supportable evidence independent of their own conclusions, these so-
called experts merely conclude with an opinion that serves Joint Complainants’ theory of
liability and damages. In one case, one of the experts relies on the infirm conclusions of another
of the experts creating a conclusion based on circular arguments. None of these individuals
qualifies as an expert under Pennsylvania law. Finally, Joint Complainants also attempt to
impermissibly shift their own burden of proof by insisting that Joint Complainants’ own
evidentiary failures requires BPE to prove its innocence.

The Commission cannot permit Joint Complainants to overcome their unsupported case
by way of a discovery sanction. Factual issues drive the outcome of this proceeding, making any
preliminary finding by the Commission impossible. Because Joint Complainants have failed to
prove any violations of Commission regulations, and discovery sanctions cannot be used to
deprive BPE of its due process rights, the Motion should be denied. To the extent that Joint
Complainants intend to rest on the record in their Motion, this proceeding should be dismissed.

BACKGROUND

BPE is an electric generation supplier (“EGS”), licensed by the Commission since June
10, 2011, Docket No. A-2011-2223888, to supply electricity or electric generation services to
residential, small commercial, large commercial, and industrial customers in electric distribution
company service territories throughout Pennsylvania. As part of the licensure application
process, BPE submitted, among other things, a copy of its Disclosure Statement and Agreement
for Electric Service (“Disclosure Statement”) to the Commission for review and approval. The
Commission’s Bureau of Consumer Services approved BPE’s Disclosure Statement on May 26,
2011. See May 26, 2011 Email from Lisa Weary, Pa. PUC Bureau of Consumer Services, to

Angela Janssen, Counsel to BPE (the “May 2011 Disclosure Statement”) (attached hereto as

Exhibit 2).



BPE has only offered variable rate contracts to Pennsylvania residential consumers.’

Under those contracts, customers receive an initial rate, which is guaranteed for a specific period
(typically 30, 60, or 90 days). After the rate-guarantee period expires, pursuant to the terms of
their variable rate contracts, customers’ rates may increase or decrease based on a number of
factors, such as changes in wholesale energy market prices and “[s]udden, atypical fluctuations
in climate conditions, including but not limited to, extraordinary changes in weather patterns.”
See Revised Disclosure Statement and Agreement for Electric Service (attached hereto as Exhibit
3). All material terms of a customer’s contract are clearly and conspicuously disclosed to the
customer prior to and during enrollment. These terms also are contained in BPE’s Commission-
approved Disclosure Statement, a copy of which is mailed to each customer following his or her
enrollment. The Disclosure Statement contains no cap on the amount by which a customer’s rate
may increase or decrease. /d BPE’s customers may cancel their service at any time and for any
reason, without incurring a termination fee. /d.

When BPE began selling energy in Pennsylvania in or about December 2011, its retail
ratc was based upon BPE’s projections of cost per kilowatt hour (kWh). In a number of
instances before 2014, BPE lowered its customers’ rates after their rate-guarantee periods ended.
However, during December 2013 and the first quarter of 2014, severe and unanticipated weather
events, such as winter storms and polar vortices, plagued Pennsylvania and many other Eastern
states. Recognizing such unprecedented weather, the PUC explained to consumers that “[t]he
extreme cold has significantly increased the demand for electricity” and “remind[ed] consumers
[that] the frosty temperatures and increased use of heating systems will translate into higher

energy bills in the coming months.” Pa. PUC, Press Release, PUC Urges Consumers to

* In 2013, BPE implemented a trial program pursuant to which it sold 19 Pennsylvania business
customers a two-year term plan with a fixed rate of $0.069 per kWh. Pursuant to the terms of those
customers’ contracts, that guaranteed rate has not changed and remained in effect until May/June of 2015.
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Conserve Energy During Frigid Temps, Jan. 27, 2014 PUC Chairman Robert Powelson
specifically warned that consumers likely would be receiving “higher bills that will be associated
with heating their homes during the winters’ extended cold.” /d.

In late January 2014, the PUC advised Pennsylvania consumers using a competitive
supplier (such as BPE):

[T]o review their contract[s] as cold temperatures and high demand have driven

the wholesale price of electricity higher. Customers with variable contracts or

those with fixed contracts that have expired and were moved to a variable rate

may see their prices increase. Consumers are urged to check their contracts . . .

The PUC is secing higher prices in the wholesale electric markets, which could

translate into higher prices for some customers who have contracts with

competitive suppliers that allow for prices to change. Consumers should check

the terms and conditions they received when they enrolled with the competitive

supplier or call the supplier to check the status of their prices. Some prices for
those on variable rates may have already increased.

Pa. PUC, Press Release, PUC Urges Shopping Consumers to Review Contracts, Cold Temps
Could Mean Higher Prices for Those on Variable Rates, Jan. 31, 2014 (emphasis added).” The
Commission again informed consumers that “cold temperatures and increased use of heating
systems will translate into higher energy bills,” /d.

The Federal Energy Regulatory Commission (“FERC”) has noted that, during one of the
polar vortices that hit Pennsylvania in January 2014 in particular, electricity prices surged with
the location marginal prices (“LMPs”) being near or above $2,000/Mwh for a number of hours in
PIM. FERC Staff Report, Winter 2013-2014 Operations and Market Performance in RTOs and
1SOs, AD14-8-000, at 10 (Apr. 1, 2014).° Similarly, the PUC identified the “historic demand”

for electricity in the Commonwealth, and confirmed that “PJM reached an all-time winter peak”

* Available at http://www.puc.pa.pov/about_puc/press_releases.aspx?ShowPR=3297 (last accessed July 5,
2015).

5 Available at hup://www.puc.state.pa.us/about_puc/press releases.aspx?ShowPR=3298) (last accessed
July 15, 2015).
¢ Available at https://www ferc.gov/legal/stafT-reports/20 (4/04-01-[4.pdf (last accessed July 15, 2015).
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in early January. Pa. PUC, Press Release, PUC Urges Consumers to Conserve Energy During
Frigid Temps, Jan. 7, 2014.

As a result of these extreme weather events, BPE was forced to increase its rates to
recover its costs for wholesale power that, in certain markets, increased 400% or more over the
course of a month. In January 2014, BPE submitted to the Commission a slightly revised version
of its previously approved May 2011 Disclosure Statement, which, in relevant part, added
verbiage to the “Price per Kilowatt Hour” section to address extreme weather events. The
Commission’s Bureau of Consumer Services again reviewed and approved the revised
Disclosure Statement on January 22, 2014. See Jan. 22, 2014 Email Chain between Jessica
Renneker, BPE’s Dir. of Regulatory Affairs, and James Farley, Policy Analyst, Pa. PUC Bureau
of Consumer Services {(attached hereto as Exhibit 4); Revised Disclosure Statement, Ex. 3.

In late March 2014, BPE suspended bringing on new customers in Pennsylvania until it
could be sure that the cost per kWh to consumers would be stable. BPE has not lifted that self-
imposed suspension.

On June 20, 2014, Complainants Pennsylvania Attorney General Kathleen G. Kane and
Tanya J. McCloskey, Acting Consumer Advocate for the Office of Consumer Advocate
(“OCA™), filed their Joint Complaint in this case.® Complainants assert five causes of action
against BPE: (1) Count I — Failing to Provide Accurate Pricing Information; (2) Count Il ~ Prices
Nonconforming to Disclosure Statement; (3) Misleading and Deceptive Promises of Savings; (4)

Count IV — Lack of Good Faith Handling of Complaints; and (5) Count V — Failure to Comply

" Available at htip://www.puc.pa.goviabout_puc/press_releases.aspx?ShowPR=3283) (last accessed July
15, 2015).

% On the same day, Complainants filed complaints against four other EGSs - Hiko Energy; IDT Energy;
Respond Power; and Energy Services Providers d/b/a Pennsylvania Gas & Electric. All five complaints
have an assembly-line quality in that the factual allegations are identical in all material respects and, in
many cases, verbatim, However, Complainants assert a variety of additional causes of action against each
of the other EGSs that are not asserted against BPE.
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With the Telemarketer Registration Act. Jt. Compl. §7 19-58. Since that time, BPE has
responded to 106 discovery requests spanning eight separate sets from Joint Complainants and
cross-examined a number of the consumer witnesses that filed complaints with the Commission
during a hearing conducted on March 30 through April 1, 2015.

On May 4, 2015, BPE surrendered its License to the Commission and requested that the
Commission immediately cancel its License.” On May 14, 2015, BPE filed a Motion to Dismiss
on the grounds that (1) BPE notified its remaining customers that it was ceasing its business in
Pennsylvania and that they should begin taking steps to fill their electric service needs through
other sources, (2) BPE resolved nearly every customer complaint, and (3) BPE had attempted to
resolve this present proceeding. On June 1, 2015, the Commission suspended the Procedural
Order. After filing the Motion to Dismiss, BPE informed OCA that BPE did not intend to
respond to OCA’s discovery in light of the pending Motion to Dismiss. Motion at Exhibits C
and E. Counsel for BPE never represented that it would never respond to OCA’s discovery. The
Commission denied BPE’s Motion to Dismiss on June 11, 2015, and directed the parties to
provide a procedural schedule for the remainder of the proceeding within ten (10) days. Rather
than provide a procedural schedule — or confer with BPE regarding any outstanding discovery —
on June 22, 20135, Joint Complainants filed the present Motion.

ARGUMENT AND AUTHORITY
I Joint Complainants’ Requested Sanctions Are Unsupported and Inappropriate

Joint Complainants request the Commission grant the extraordinary relief of denying
BPE’s Due Process rights and enter judgment in Joint Complainants’ favor based solely on the
Commission’s authority to enter sanctions for discovery deficiencies found in 52 Pa. Code §§

5.371 and 5.372. In support, Joint Complainants’ cite two cases wherein the Commission

® At that time, BPE had only 218 remaining customers in Pennsylvania.
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dismissed a complainant’s action based on the complainant’s failure to respond to discovery
after multiple court orders, and otherwise evinced an intent to not prosecute the case. Both Dizes
v. Verizon Pennsylvania, Inc., 2009 Pa. PUC LEXIS 1195 (Ap. 14, 2009) and Application of
Pickups Moving Company, LLC for the Right to Begin to Transport, as a Motor Common
Carrier, by Motor Vehicle, Household Goods in Use, Between Points in Pennsylvania, 2014 Pa.
PUC LEXIS 39, *6-8 (Jan. 28, 2014) are readily distinguishable, as the sanction involved
dismissal of the complainant’s case, rather than imposition of a judgment against a defendant.
Further, the circumstances under which the plaintiffs did not cooperate were egregious. These
cases in no way support the extraordinary and unprecedented relief requested by Joint
Complainants.

In Dizes v. Verizon Pennsylvania, Inc., 2009 Pa. PUC LEXIS 1195 (Ap. 14, 2009), the
complainant refused to accept service of interrogatories. See Dizes at *12-13. After the
complainant subsequently failed to respond to rhree orders entered by the ALJ to respond to
interrogatories — and apparently misrepresented her ability to speak English to the Commission —
the Commission dismissed the complainant’s complaint. Id. at *17-18. In Application of
Pickups Moving Company, LLC for the Right to Begin to Transport, as a Motor Common
Carrier, by Motor Vehicle, Household Goods in Use, Between Points in Pennsylvania, 2014 Pa.
PUC LEXIS 39, *6-8 (Jan. 28, 2014), the Commission similarly dismissed an applicant’s
application after the applicant failed to respond to two ALJ orders compelling the applicant to
respond to discovery, never responded to any of the protestants’ motions for sanctions, and never
had an attorney enter an appearance. In both of those actions, unlike this proceeding, the
Commission dismissed a complainant/applicant’s complaint/application after disobeying

multiple court orders and failing to demonstrate an intent to prosecute its own filed actions.



In contrast, Joint Complainants’ Motion seeks to obtain a judgment against BPE, a
defendant, in the substantial sum of $1,387,569.85, a permanent revocation of BPE’s license, and
a penalty of “any funds BPE has available.”'® BPE has continuously defended itself in this
action and responded to Joint Complainants’ overly burdensome and extensive discovery
requests. Specifically, BPE has responded to 106 discovery requests spanning eight separate
sets. During the pendency of BPE’s Motion to Dismiss, for which the Commission appropriately
placed the procedural schedule in abeyance, BPE left one discovery request in Set VIII and eight
in Set IX outstanding. After the Commission denied BPE’s Motion to Dismiss — and prior to the
reinstating of a procedural schedule — Joint Complainants filed their Motion. '

Joint Complainants offer no grounds for the extraordinary relief requested. Rather than
simply work with BPE and the Commission to reinstate the procedural schedule, Joint
Complainants rushed ahead and filed their Motion. As has been their uncompromising practice
throughout this proceeding, Joint Complainants sought the most severe discovery sanction they
could fathom — an unprecedented sanction that this Commission has itself never entered — for an
action that should not justly be held sanctionable, as it occurred while the Motion to Dismiss was
pending and the procedural schedule placed in abeyance. The Commission should not permit

Joint Complainants Machiavellian approach and should accordingly deny the Motion.

\* Joint Complainants fail to cite any matter in which the Commission entered judgement against a
defendant as a discovery sanction,

"' Joint Complainants infer that BPE is unwilling to cooperate based on BPE’s counsel’s email stating that
“In light of the Motion to Dismiss, Blue Pilot does not intend to serve responses.” See Motion at Ex. E.
At the time of this email, the Commission had suspended the procedural schedule. It would make little
sense for BPE to have continued responding to the Joint Complainants’ seemingly never ending discovery
requests during this period.
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IL. Joint Complainants Improperly Infer Liability for Customers Not Involved in This
Proceeding

Joint Complainants fail to inform the Court in their Motion that their requested relief is

not limited to the customer witnesses whose testimonies they rely upon. Rather, Joint
Complainants calculate their alleged damages based on every single BPE customer in
Pennsylvania. Joint Complainants, however, offer no support for damages allegedly relating to
any customer other than those consumer witnesses identified.'”> While never addressed in the
Motion, Joint Complainants presumably rely on their argument contained in their previous Joint
Memorandum of Law Regarding the Admission of Pattern of Practice Evidence (“PoP Motion™),
on which the Commission has not ruled. Because the Motion contains no support for damages
outside of the witnesses, the Commission should not entertain damages beyond those customers.
As a preliminary matter, BPE would note that the PoP Motion fails to cite any
Commission authority for the extraordinary “framework” that Joint Complainants’ suggest the
Commission should adopt. Joint Complainants essentially request that the Commission treat this
proceeding as a class action;, however, this is not a class action, the Commission is not authorized
to hear or consider class action lawsuits, and BPE has not been provided with the types of due

process guarantees that a defendant in a class action has under applicable ruies. Further, Joint

»13

Complainants’ Complaint does not even contain the words “pattern” of “practice,” - nor does it

contain any allegations that BPE engaged in a “pattern of practice” of misconduct, or anything

12 Based on the record developed during the cross-examination of the consumers presented at the hearing conducted
on March 30 through April 1, 2015, it is clear that the gravamen of the complaints of the consumers who testified
related to their displeasure with the fact that their rates went up during the extreme weather events at issue. Many
consumers testified that it was disclosed and that they understood that they were purchasing a variable rate service.

" So-called “pattern and practice” evidence is used primarily in actions brought under Title Vl[‘of ?he
Civil Rights Act of 1964 and relies almost exclusively on statistical evidence. It has dubious application
to the present proceeding.

i1



similar. This so-called “pattern of practice” was unveiled by Joint Complainants far into the life
of this proceeding.

As detailed in BPE’s Reply Memorandum of L.aw Regarding the Admissibility of Pattern
and Practice Evidence, and which BPE relies upon in part here, the Supreme Court has held that
the anecdotal evidence that Complainants suggest the Commission consider here will not stand
as proof about a company’s practices. In Walmart v. Dukes, 131 S. Ct. 2541 (2011), the
Supreme Court made clear that, at a minimum, some type of statistical analysis is required if a
plaintiff desires to prove a “pattern and practice” of anything. In this case, Complainants have
not even offered any statistical analysis, much less any evidence that would support such an
analysis.

Complainants cannot attempt to prove a statistically insignificant number of alleged
violations and then ask that the Commission take those small numbers and speculate about
greater numbers. Such an approach impermissibly shifts the Joint Complainants’ burden of
proof by forcing BPE to prove its innocence with respect to every other customer that it had in
Pennsylvania, but whom never complained. The witness statements relied upon by Joint
Complainants are not admissible to prove such across-the-board allegations because, at best,
each of those statements recounts that particular customer’s experience withh BPE. They do not
prove that every one of BPE’s customers had the same experience with BPE."

The approach also violates the requirement that Commission findings may not be based
only on the “mere trace of evidence or a suspicion of the existence of a fact sought to be

established.” Norfolk & Western Ry. Co. v. Pa. Pub. Util. Comm'n, 489 Pa. 109, 413 A.2d 1037

4 Review of the witness statements shows a variety of idiosyncratic experiences with BPE and hardly
gives rise to an argument that there was any “pattern and practice” because no such pattern or practice can
be deciphered from a comparison of the statements. The only common thread is that the customers were
upset that their rates increased. The cross-examination of witnesses relied upon by Joint Complainants
makes abundantly clear that their complaints were disparate, at times confusing or contradictory, and at
other times proof that they clearly understood the terms of the service that they received.
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(1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278,
166 A.2d 96 (1961); and Murphy v. Comm., Dept. of Public Welfare, 85 Pa. Cmwlth Ct. 23, 480
A.2d 382 (1984). The Commission has never found violations or assessed civil penalties based
on assumptions about how customers might have been affected by a utility’s actions without any
evidence of violation against specific customers.

The Commission cannot permit the unfocused and incomplete statements of just a few
disgruntled customers to violate the bedrock principles of due process and fairness. To do so
would be not only unprecedented, but also unconstitutional. BPE urges the Commission to
carefully consider these issues before it delves into this matter of first impression. The
traditional obligation that the complaining party must bear the burden of proof through

substantial evidence should be the only framework that the Commission follows in this

proceeding."

' To the extent that Joint Complainants intend to rely on Barbara Alexander’s opinion with respect to the pattern of
practice argument, that reliance should nat result in a finding against BPE because Alexander’s net opinion is not
based on any empirical evidence. There can be no doubt that Alexander parrots Joint Complainants’ “pattern of
practice” argument, but that is all she offers: argument. (Motion, Ex. B at 21) (“[t]here is a pattern and practice
revealed in Blue Pilot’s sales calls, verification calls, and its handling of customer complaint of the Company and its
representatives and agents making false, deceptive, and misleading statements about the structure and operation of
the Pennsylvania retail market, default service and the Price to Compare, and how Blue Pilot’s products will benefit
consumers.”). That is not the opinion of an expert; it is an argument by a party who hopes that a judge will adopt it.
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III. - Joint Complainants’ Purported Expert Testimony Should Be Stricken

Prior 10 being accepted by a Court as an expert, the expert must be qualified to proffer an
opinion in the relevant subject matter.'® Pa.R.E. 702 sets forth the pertinent requirements:

A witness who is qualified as an expert by knowledge, skill, experience, training,
or education may testify in the form of an opinion or otherwise if:

(a) the expert’s scientific, technical, or other specialized knowledge is beyond that
possessed by the average layperson;

(b) the cxpert’s scientilic, technical, or other specialized knowledge will help the
trier of fact to understand the evidence or to determinc a fact in issue; and

(c) the expert’s methodology is generally accepted in the relevant field.
Here, Joint Complainants’ purported experts do not meet these requirements. It is well within
the Commission’s authority to limit or strike portions of submitted testimony that are
inadmissible or beyond the scope of this proceeding. The Supreme Court has held that

The test to be applied when qualifying a witness to lestify as an expert witness is

whether the witness has any rcasonable pretension to specialized knowledge on

the subject under investigation. If he docs, he may testify and the weight to be

given to such testimony is for the trier of fact to determine.
Miller v. Brass Raif Tavern, Inc., 541 Pa. 474, 480-81, 664 A.2d 525, 528 (1995)
Joint Complainants proffered experts do not have the required “specialized knowledge” to offer
an opinion in this procecding because they do not provide any unique knowledge that will assist
the Commission in making a ruling based on the allegations and claims made in the Complaint or
this Motion. It is not even clear whether Everette, Alexander or Estomin support their opinions
with the required “reasonable certainty” of one sceking to be qualified as an expert in a given
ficld. McMahon v. Young, 442 Pa. 484, 276 A.2d 534 (1971). Nevertheless, foint Complainants

attempt to bypass their lack of evidentiary support by submitting the contrived and sclf-serving

testimony of their own hired experts. This testimony does not reflect the testimony of the

'“ A motion 1o admit Ashley Everctte, Barbara Alexander and Steven L. Estomin as experts in this proceeding has
not been made, and BPE has not had an oppertunity challenge such a motion at the close of discovery,
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consumer witnesses and improperly asseris the so-called experts’ own idiosyncratic legal
opinions into the record. The Joint Complainants’ so-called cxperts further delve into issues of
ratemaking, an area that the Commission has repeatedly found it does not have authority to rule
upon. In reality, the testimony of Ashley Everette, Barbara Alexander and Steven L. Estomin
conslitutes nothing more than paid-for cvidence. [For all of these reasons, BPLE objects to the
admission of Everette, Alexander and [Estomin as experts, and requests that their reports be
excfuded.

A. The Commission Should Strike Ashley Everctte’s Affidavit

1. Joint Complainants Failed to Disclose Ms. Everctte as an Expert
Joint Complainants failed to previously disclose Ashley Everette as an expert, despite
discovery requests from BPE inquiring as to the identity of all witnesses upon whom Joint
Complainants would rely. Pursuant to 52 PA. Code § 5.332, Joint Complainanis were required
to supplement their discovery responses, but never disclosed Ms. Everette as an witness, expert
or otherwise. Section 5.324(b) provides that an “expert witness whose identity is not disclosed
. will not be permitted to testify on behalf of the defaulting party at hearing.” Because Joint

Complainants failed to disclose Ms, Evereite as an expert, her testimony should be stricken.

2. Ms. Everette’s Affidavit Relies on Fabricated Numbers

The crux of Joint Complainants’ damages claim relies upon Ms. Everette’s Affidavit,
wherein she assumes that any price BPE customers ever paid over the Price to Compare (“PTC™)
is recoverable. [t is unclear why Joint Complainants placed their arguments regarding her
testimony discretely in the middle of a section discussing BPE’s marketing practices (in fact, it is
sandwiched between a discussion of Ms. Alexander’s testimony), as Joint Complainants appear
to apply her purported damage analysis to all claims. Ms. Everctte never analyzed the actual
usage information for BPE’s customers. Instead, she assumes without factual support that all
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Blue Pilot customers consumed the same amount of electricity as PPL’s average customer. From
this, she then extrapolates the total amount of money BPIE’s customers were charged over the
PTC. Neither the Motion nor Ms. Bverette’s Affidavit provides any justification for this
mathematical sleight of hand. Ms. Everetle’s analysis is not based on a review of actual data and
lacks any indicial of a carefully considered and thoughtful review of actual facts. Instead, it is
based solely on Ms. Everette’s incorrect assumptions and jumps to a conclusion that benefits the
Joint Complainants’ theory of liability.

Ms. Everette’s response is fatally flawed on all fronts. As acknowledged by Ms.
Everette, she fabricated the usage amounts for cach of BPE’s customers because she has no
cvidence regarding the actual usage. It should therefore go without saying that any number that
Ms. Everette applied is wholly speculative and unsupported by a factual record. Nor did Ms.
Everette perform any analysis to determine what the likely usage might be. Ms. Everette fails (o
acknowledge that demand for a service such as clectricity falls as prices increase, such that
BPE’s customers likely consumed less than PPL’s average customer. Ms. Everette’s calculation
based on the PTC is similarly flawed, as BPE never stated that it would charge the PTC — and in
fact it had no obligation to do so. Indeed, Joint Complainants have ncver argued that BPE
should have charged the PTC. Ms. Everette’s calculation of damages based on the PTC
constitutes an impermissible attempt to regulate BPE’s ratemaking by imposing a requirement
that before her opinion never applied to BPE, or any EGS for that matter.

Even assuming that any consumer incurred any damages, Ms. Everctte’s aftidavit fails to
account for the significant savings BPE’s customers experienced for the majority of their tenure
with BPE. In fact, there have never been any complaints by any consumer or the Joint
Complainants that BPE did not charge enough for its electric service. If Ms. Evertle intended to

provide an analysis of any consumers’ hypothetical damages, such an analysis would have to
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consider the-amount of savings that a consumer enjoyed during the time that they purchased thetr
electric from BPA. Further, Ms. Everette fails to account for previous setticments and refunds to
consumers.'’

Ms. Everette’s analysis is further compromised by the fact that her purported damage
calculations start in November 2013. Joint Complainants have never alleged any violations
apainst BPE with respect to the rates charged in those months, and their Joint Complaint limits
its requested damages to January 1, 2014. See Joint Complaint at 13, § C. Accordingly, the Joint
Complaint itself constitutes a factual that exposes the flaws in Ms. Everette’s analysis. The
portion of Ms. Everette’s alfidavit that relates to charges earlicr than January 1, 2014, should be
stricken.

Moreover, the entircty of Ms. Everette’s aflidavit is based on nothing morc than the
infirm assumptions contained in the PoP Motion. Only a very small percentage of BPE
customers ever complained; vet, the affidavit assumes that Joint Complainants have proved some
unspecified claim against BPE as to cvery single BPE customer. Even iff BPE violated a
regulation as to a certain customer, the Commi:;sion cannot extrapolate from that one instance
that BPE violated any regulation with respect to the majority of consumers that never
complained about BPE’s services. Further, and as detailed below, the consumer witnesses
iestimonies were idiosyncratic and in no way reflective of cach other, much less cvery other BPE
customer that never took issue with BPE’s services or the rates that they were charged.'®

Ms. Everette’s Affidavit is unsupported by the evidence, lacks any analysis of actual

customer usage, engages in an impermissible attempt at ratemaking by alleging that any rate

' Joint Complainants are barred from secking restitution on behalf of any individual BPE customers to
whom BPE already has provided a refund. 66 Pa. Cons. Stat. § 703(a) (“If any party complained against .
.. shall satisfy the complaint, the commission shall dismiss the complaint.”).

* The Mip side of the Joint Complainants’ PoP Motion is that because 98% of BPE's customers never complained
about their rates or the manner in which they purchased BPE’s services, there was no PoP of violative behavior.
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charged above the PTC constitutes damages, fails to account for the substantial savings achieved
by BPE’s customers for most of BPE’s existence, goes outside of the timeline of this proceeding,
and mistakenly assumes damages for every BPE customer regardless of whether the customer
provided any testimony. Accordingly, Ms. Everette fails to set forth a methodology, much less
one that is “generally accepted in the relevant field.”  Pa.R.E. 702(c). Ms. Evercite’s Affidavit
should be stricken.

B. Barbara Alexander’s Affidavit Should Be Stricken

Barbara Alexander is not qualified to render an expert opinion relating to consumer
perception of the Disclosure Statements.  According to her own affidavit, Ms. Alexander
specializes in “consumer protection and public utility regulation.” See Motion at Ex. F § 3. She
does not claim to have any expertise in linguistic or psychological analyses of how consumers
perceive contract terms and her self-proclaimed “‘specialization,” which appears 1o relate to the
business of public utilitics, does not qualify her to opine in the arcas she secks to offer testimony.
In addition, Ms. Alexander does not purport to have any background relating to consumer
marketing or consumers’ perception of marketing and advertising claims made by advertisers.
Significantly, Ms. Alexander conducted no consumer surveys to arrive at her conclusions and
does not rely on any data relating to any such consumer survey. Indeed, despite citing to certain
individual consumers in her affidavit, Ms. Alexander fails to cite any instance where a consumer
testified that he or she was misled or deceived by BPE. Instead, Ms. Alexander comes to that
conclusion on her own without any basis in fact. Ms. Alexander’s entire testimony regarding
what some hypothctical consumer might perceive is based on nothing other than her own
conjecturc. A plaintiff alleging that a representation is misleading 1s required to “produce
extrinsic evidence of actual consumer confusion-it is not enough for a court to determine after

the fact that a representation could have misled hypothetical consumers.” /n re GNC Corp., No.
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14-1724, ---F.3d----2015 WL 3798174 (4th Cir., June 19, 2015) (dismissing false advertising
claim based on several states’ consumer fraud statutes, including Pennsylvania’s Unfair Trade
Practices and Consumer Protection Law, 73 Pa, Stat. Ann. § 201-1 ef seq.). Joint Complainants
allege that BPE “has violated and continues to violate the Commission’s regulations by failing to
provide accurate pricing information in plain language and using common terms consumers
understand.” Joint Compl., § 25. In other words, the Complaint alleges that BPE mislead
consumers. Clearly Ms. Alexander arrived at an opinion that BPE’s conduct was “deceptive and
misleading”™ (Motion, Ex. B at 21-22) yet Ms. Alexander failed to base any of her opinions on
any form of empirical study (i.e. consumer surveys) or her own empirically based research. '’
Insiead, she simply arrived at her net conclusion that BPE violated the law as a result of its
alleged “deceptive and misleading” conduct. Afier that, Ms. Alexander was required to apply
her studies or research to the facts of this proceeding. See Snizavich v. Rohm and Haas Co., No.
1383 EDA 2012, 2013 Pa. Super. LEXIS 3192 (Pa. Super. Ct. Dec. 6, 2013). Similar to the
expert al issuc in Snizavich, Ms. Alexander’s opinion lacks a scientific basis or authority. Ms,
Alexander’s report is bereft of any methodology at all, much less a methodology that is generally
accepted in the relevant field. Instead, it is based on her subjective beliefs. Her report is not
admissible. Pa.R.EE. 702(c).

Accordingly, Ms. Alexander is wholly unqualified to opine with respect to what any
hypothetical consumer might perceive with respect to any of BPE’s statements. Indeed, Ms.
Alexander fails to rely on any authority for her statements regarding what a hypothetical

consumer might perceive and insiead resorts to her own opinion. Ms. Alexander offers no

"% Ms. Alexander similarly arrives at the conclusion that BPE did not deliver savings to its Pennsylvania customers
by relying solely on the affidavit of Ms. Evcrette, rather than perform any analysis to determine the savings $3PI’s
customers actually received. See Motion at Ex. F 4 22, As discussed, Ms. Everctle failed 1o review the savings
BPE’s customers received and limited her review solely to the time period of Ihe extreme weather events,
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mcthodology upon which she bases her opinions. Instead, she merely says it is so. Sell-serving
assertions that one’s conclusions are correct is not admissible.  See Blum v. Merrell Dow
Pharmaceuticals, 705 A.2d 1314, 1323 (Pa. Super. 1997).

The best evidence of a consumer’s understanding of the terms and conditions are the
statements of those customers themselves. The Commission should not permit Joint
Complainants to substituie a lack of evidence with the say-so of a hired expert. Accordingly, the
portions of Ms. Alexander’s testimony detailing how customers may have perceived BPE’s
Disclosure Statement and marketing materials, a topic about which she is neither qualified or
supported by data, should be stricken,

Ms. Alexander further opines into areas outside of this Commission’s jurisdiction.
Specifically, Ms. Alexander offers opinions as to the rate that BPE charges. See, e.g., Motion at
Exhibit F q 28(b). The Maryland Public Service Commission recently struck portions of Ms,
Alexander’s testimony that dealt with an EGS’s rates, and the Commission should do the same
here. See Public Utility Law Judge’s Ruling on Motion in Limine, fn the Matter of the
Investigation into the Marketing. Advertising. and Trade Practices of Xoom Energy Marylund,
LLC, Case No. 9346(a), April 15, 2015, attached hereto as Exhibit 5.

Finally, Ms. Alexander’s opinion consists of inadmissible legal opinions and legal
conclusions. See, e.g., Motion at Exhibit I § 28 (“In summary Blue Pilot has engaged in the
following unlair and deceptive practices and violations of Pennsylvania law and
regulations....”). This is not an opinion from an expert in the relevant field, which in this case
would be consumer marketing. Rather, it reads morc like an initial complaint of a party used for
the purpose of initiating a lawsuit, or a legal brief filed by an attomey who is advocating a
position for her client. It is a judgment declared by Ms. Alexander and meant to be the end of

the matter. Such declarations, however, are reserved for courts and judges, not experts.
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It is-a basic rule-of evidence that experts are not permitied to offer legal conclusions. See,
e.g., PaR.E. 702; Berckeley Inv. Grp. Lid. V. Colkitt, 455 F.3d 195, 217 (3d Cir. 2006) (“|T]he
District Court must ensure that an expert does not testity as to the governing law of the casc.”);
Casper v. SMG, 389 F. Supp. 2d 618, 621 (D.N.J. 2005) (“The rule prohibiting experts from
providing their legal opinions or conclusions is so well established that it is often deemed a basic
premise or assumption of evidence law — a kind of axiomatic principle.”). This should be
especially the case when the so-called expert arrives at nothing other than a net opinion secking
to support his or her opinion with an opinion. The reality is that Ms. Alexander, who posscsses a
Doctor of Jurisprudence has played in the role of an advocate for a party under the guise of an
expert. In keeping with this rule, the Commission should strike Ms. Alexander’s testimony.

C. Steven L. Estomin’s Affidavit Should Be Stricken

Rate-making is outside of the Commission’s jurisdiction. “{TThe Commission does not
have traditional ratemaking authority over competitive suppliers and does not regulate
competitive supply rates. The Commission also does not have subject matter jurisdiction to
interpret the terms and conditions of a contract between an EGS and a customer to determine
whether a breach of the contract has occurred.” Opinion and Order, Conmmonwealth of
Pennsylvania, et al., v. Blue Pilot Energy, LLC, C-2014-2427655, *18-19 (December 11, 2014).
Dr. Steven L. Estomin’s aftidavit, however, consists primarily of his belief regarding how BPE’s
raics should have been charged. Specifically, Dr. Estomin opines that BPE’s rate did not
fluctuate with the relevant PJIM wholesale market conditions as he believes they should have.

Motion at Exhibit G. The method in which BPLE calculated its rates based on PJM wholesale
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market conditions, or any other market conditions, is entirely outside the purview of this
proceeding.?® Accordingly, Dr. Estomin’s Affidavit should be stricken.

Iv. The Record Does Not Support an Entry of Judgment

As discussed in Section I, Joint Complainants’ requested discovery sanction is
unprecedented and entircly inappropriate. Even under any alternative theory for a merits-based
Judgment not advanced in the Motion, the relief sought here is not warranted based on this
record. Motions for summary judgment, for instance, cannot be granted when there are still
issues of material fact in dispute. See 52 Pa. Code § 5.102(d). The record here is not complete.
At the time that the procedural schedule was still in effect, the Commission envisioned further
hearings to develop the record. Accordingly, factual issues still drive the outcome of this
procceding., In order to escape their lack of evidentiary support, Joint Complainants rely on
wildly conclusory and unsupported expert opinion which does not comport with the cstablished
facts. Joint Complainants further attempt to shift their own burden of proof to compensate for
their evidentiary failures.  Rather than submit a proposed procedural schedule, Joint
Complainants filed the instant Motion and decided to rely on an incomplete record and the
inadmissible and infirm testimony of Everrette, Alexander and Estomin, Becausc the record
does not support entry of judgment, the Motion should be denied.

A. BPE Provided Accurate Pricing Information about Its Services in
Accordance with the Commission’s Directives

Pursuant to the Pennsylvania Code, BPE provided “accurate information about [its]

¢leetric generation services using plain language and common terms in communications with

% Dr. Estomin further fails, among other deficiencies, to account for any of the fixed costs, overhead,
advertising cxpenses, and other variable inputs that factor into BPE’s (and other EGSs’) rates. Instead, he
rushes to judgment and proposes an incomplete analysis based on nothing more than his own bcliefs
about what should have been charged.
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consumers.” 52 Pa. Code § 54.43(1). At bottom, Joint Complainants take issue with BPLE’s
Disclosure Statement, which provides:

Price per Kilowatt Hour. You have a variable rate plan with a starting price set
al RATE cents per kWh. This initial rate will be effective for at least the first
[number] days of service. Thereafler, your price may vary on a month-to-month
basis. This price includes Transmission Charges, but excludes applicable state
and local Sales Taxes and the Distribution Charges itom your local EDC. At any
time after [number] days of service, but not more frequently than monthly, Blue
Pilot may incrcase or decrcase your rate based on sevcral factors, including
changes in wholcsale energy market prices in the PJM Markets. Your variable
rate will be based upon PJM wholesale market conditions. Sudden, atypical
fluctuations in climate conditions, including but not limited to, extraordinary
changes in weather patterns may be detrimental to Blue Pilot’s electricity
customer rclationships. Such fluctuations or conditions may result in Blue Pilot
including unusual costs when supplying electricity service, which may be passed
through as a temporary assessment on your bifll.  Please log on to
www.blucpilotenergy.com or call Customer Service at 877-513-0246 for
additional information about our current pricing.

Joint Complainants fail to mention that this Disclosure Statement was reviewed and approved by
the Commission before it was sent to any consumer in Pennsylvania. Joint Complainants further
fail to identify any consumers that found this language confusing. The consumer testimony that
Joint Complainants do offer is often contradicted by documents BPE has already provided Joint
Complainants and generally consists of customers simply cxpressing frustration that their rates
inercased.  Nevertheless, Joint Complainants would have the Commission supplant its own
earlier findings with those of Joint Complainants’ experts. Because BPE provided accurate
pricing information about its services at the time that the consumer signed with BPE in
accordance with the Commission’s directives, Joint Complainants® Motion should be denied.
1. There can be no violation of Commission regulations or orders
regarding BPE’s disclosure of pricing information because the

Commission approved the very BPE Disclosure Statement that Joint
Complainants challenge

As part of the licensure application process, BPE submitted, among other things, a copy
of its Disclosure Statement and Agreement for Electric Service (“Disclosure Statement”) to the
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Commission for review and approval. The Commission’s Burcau of Consumer Services
approved BPE’s Disclosure Statement on May 26, 2011, See May 26, 2011 Ematil {rom Lisa
Weary, Pa. PUC Burcau of Consumer Services, to Angela Janssen, Counsel to BPE, Ex 2. In
January 2014, BPE submitted to the Commission a slightly revised version of its previousiy
approved May 2011 Disclosure Statement which, in relevant part, added verbiage to the “Price
per Kilowatt Hour” scction to address extreme weather events. The Commission’s Bureau of
Consumer Services again reviewed and approved the revised Disclosure Statement on January
22, 2014. See Jan. 22, 2014 Email Chain between Jessica Renneker, BPE’s Dir. of Regulatory
Affairs, and James Farley, Policy Analyst, Pa. PUC Bureau of Consumer Scrvices, Ex. 4. The
fact that the Commission reviewed and approved the Disclosure Statement is l’ﬁtal to Joint
Complainants’ allegations of fraudulent or deceptive advertising and marketing conduct.

At issue here is whether it was reasonable for BPE to rely on the disclosures reviewed
and approved by the Commission. This question was rccently addressed in Hoke v. Ambit NE,
LLC, wherein the Commission analyzed Scctions 54.43(1) and 54.5(c) and found that, because
the variable rate disclosure statement uscd by the EGS in that casc had been approved by the
PUC, there was no violation of any regulations or Commission orders. No. C-2013-2357863,
2013 WL 6681516, at *5-6 (Pa. PUC Nov. 21, 2013). More specifically, after enrollment, the
supplier mailed the complainant a disclosure statement, which contained language that
previously had been approved by the Commission’s Bureau of Consumer Services. [d. at *2.
The disclosure statement explained that “rates for the initial term and subsequent renewal terms
|one-month periods] may vary dependent upon price fluctuations in the entry and capacity
markets, plus all applicable taxes.” Id. at *3. The supplier advertised that, under its variable rate
plans, rates may vary month-to-month based upon commodity costs and market conditions, and

that the introductory rate applied to the first billing cycle only. /fd. The complamant,
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nonctheless, believed that the rates would remain stable and constant over a long period of time.
fd. The complainant “was confused by language preapproved by the commission’s Burcau of
Consumer Services in the disclosed terms of agreement,” which were contained in the disclosure
statement, and liled a complaint alleging that the supplier’s variable rate advertising and
marketing was false and deceptive. fd. at *1.

In its decision dismissing the complaint, the Commission found that the supplier did not
violate cither Section 54.43(1) (i.e., the supplier, in fact, provided accurate information to the
complainant about his e¢lectric generation service using plain language and common terms) or
54.5(c) (i.e., the supplier, in fact, adequately disclosed to the complainant all variable pricing
terms, including the conditions of variability and the limits on price variability), or any other
regulations or Commission orders, because, “[a]s part of [the supplier’s] licensing process, it
submitted a customer disclosure statement for review and approval by the Commission’s Bureau
of Consumer Services. [The supplier] is still using the same disclosure statement approved by
Commission Staff.,” /fd. at *5. As a result, the Commission concluded that the supplier’s
advertising and marketing was not “deceptive” or “lraudulent.” /d. at *6. The Commission also
held that the disclosure statement that the complainant received from the supplier provided him
“adequate notice” that he had a variable rate that could increase on a month-to-month basis. fd.

Complainants take issue with BPE’s Commission-reviewed and Commission-approved
Disclosure Statement, which clearly and conspicuously advises consumers of the nature and
terms of their variable rate contracts.?' As in Hoke, such review and approval necessarily are

fatal to Joint Complainants’ claims for violation of Scctions 54.43(1) and 54.5(c). For that

2" It bears noting that BPE’s Disclosure Statement includes a “Definitions™ section and otherwise
incorporates terminology set forth in the Commission’s “Consumer’s Dictionary for LElectric
Competition,” which “provide{s] a common language for consumers.” Compare 1997 Customer
Information Order, 180 P.U.R. 4th 61 (“staft developed a ‘Dictionary” of terms for electric competition to
assist EDCs and suppliers in meeting our requirement concerning the use of common and consistent
terminology™) & App. D, with Jt. Compl., App. A.
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— reason alone, Joint Complainants cannot show that BPE failed to provide accurate pricing
information because the Commission approved the very disclosure that Joint Complainants now

complain of.

2. The Consumer Witness Testimony of a Few Disgruntled Customers
Does Not Show that BPE Failed to Provide Accurate Pricing
Information

Joint Complainants cannot escape the fact that the Commission has already agreed that
BPE’s Disclosure Statement [ully informed BPLE’s customers regarding BPLE's pricing
information. Because the Disclosure Statement itself does not further Joint Complainants’ case,
Joint Complainants focus on the testimony of 83 witnesses (3% of BPE’s total customer base)
whose accounts are idiosyncratic and often easily contradicted. Indeed, Joint Complainants are
unable to use the testimony of many of these witncsses, as their varied recollections do not
support Joint Complainants’ narrative. In the end, Joint Complainants cherry-pick the testimony
of 52 witnesses (less than 2% of BPE’s total customer base).

Of the 83 witnesses, Joint Complainants aver that 27 (less than 1%) testified that BPE
“did not explain that the rate was variable and/or inaccurately led them to belicve that the rate
was fixed,” Motion at 10 and 14. Joint Complainants turther aver that 20 (less than %) testified
that BPE provided them with inaccurate information about savings or competitive rates. Motion
at 12 and 15. Finally, Joint Complainants aver that 17 (less than 1%) testified that they never
received a disclosure statement or reccived it after they had enrolled. Motion at 13 and 16. Joint
Complainants submit these accounts as unrebutted evidence, despilc the fact that BPE has
already produced to Joint Complainants substantial cvidence that cither contradicts many of
these consumers or shows their recollection to be unreliable. For exampie:
° All allegations of Alexandra Moratelli are completely contradicted by her sales call. For

example, while she testified that she understood that afier the first three months *Blue
Pilot would call or send a copy of [the] new price,” in the sales call Ms. Moratelli
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acknowledges that her initial rate could change aficr 60 days and that BPE would nof call
her if the rate would change. She also testified that the sales agent told her that the TPV
agent was “from the government’ and “just to make you consent.” This is completely
contradicted by her sales call. See Sales Call of Alexandra Moratelli, attached as Exhibit
0.

Sherri Kennedy testificd that a sales agent promised to notify her “if anything changes™
with the rate, but the salcs call contradicts her testimony. Further, Ms. Kennedy
acknowledged in her TPV that she had a variable rate that could change from month to
month. See Sales Calls and TPV of Sherri Kennedy, attached as Exhibit 7.

Allen Fitch testified that he signed up for a 2 year fixed rate, but his TPV slates that his
rate is variable. See TPV of Allen Fitch, attached as Exhibit 8.

Lynn Ober testified that the BPE sales agent did not mention variable rates, but the sales
call clearly demonstrates that the sales agent did tell Ms. Ober that the rate was good for
90 days and the TPV further provided that the rate was variable. See Sales Calls and
TPV of Lynn Ober, attached as Exhibit 9.

James A. Reed testified that he “would be notified ... prior to [a new ratc} becoming
cffective.” However, his sales call contradicts this testimony. See Sales Calls of James
A. Reed, attached as Exhibit 10.

William C. Smith testified that he reccived a notice from Supcrior that it had sold its
interest to Blue Pilot but his terms of service would remain the same and rates would be
kept “rcasonable to market conditions.” However, Mr. Smith’s sales calls and TPV
contradict his testimony. See Sales Calls and TPV of William C. Smith, attached as
Exhibit 11.

Tracy Wesley testified that the Blue Pilot representative told her that the “rates would
never be higher than [M]et-[E]d.” This is contradicted by her sales calls. See Sales Calls
of Tracy Wesley, attached as Exhibit 12.

Robert D’ Adamo testified that his rate would be fixed at 13 cents per kWh, but his TPV
clearly has him acknowledge his initial rate at 7.9 cents per kWh. See TPV of Robert
D’ Adamo, attached as Exhibit 13,

Tammy M. Giles testified that she never received a TPV. This is not true. See TPV of
Tammy M. Giles, attached as Exhibit 14,

William C. Evans testified that he was quoted a rate of 7 cents/’kWh for one year.
However, Mr. Evans acknowledged in a TPV that his rate was variable. See TPV of
William C. Evans, attached as Exhibit 15.

Gary Euler testified that two BPE sales agents visited him at his business and signed him
up for his home and busincss. However, BPE never employed any door-to-door
salesmen and Mr. Euler’s sales calls demonstrate that his correspondence with BPE was
all telephonic. See Sales Calls of Gary Euler, attached as Exhibit 16.
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Despite this contradictory testimony, Joit Complainants argue that these consumers somchow
support their argument. On the contrary, the record reveals that these consumers employed a
sclective memory regarding their experience with BPEE. For the majority of BPE’s existence, its
customers did, in fact, enjoy savings — a fact that Joint Complainants entirely ignore. Further,
such statements of future savings are no more than non-actionable pulfery. See, e.g., Consumer
Testimony of Betty Ellis, Motion at 12 (“I was told by Blue Pilot that I would ... save a lot (sic)
going with them.™),

Joint Complainants identify a few customers that claim to have never reccived a
Disclosure Statement or received it after they had been enrolled “for some time.” Motion at 13
and 16. However, BPE sent a Disclosure Statement to cvery customer after enrollment. Perca
Aff. at 4 6, Ex. 1. Additionally, BPE has already produced to Joint Complainants the service
agreements signed by four of the customers at the time they initiated service for whom Joint
Complainants allege never received a disclosure statement.  See Disclosure Statements for
Tamrat Bekele, Mchmet Isik, Ifan Isik, and Yaglidereliler Corp., attached as Exhibit 17.

Much of Joint Complainants’ support consists of outlandish claims made by a few
disgruntled customers that can be casily refuted by reviewing the customers’ sales calls and
TPVs. Joint Complainants have these sales calls and TPVs, yet knowingly proffered testimony
in their Motion which is directly contradicled by the factual record. Joint Complainants fail to
demonstrate that BPE provided inaccurate pricing information to its customers. Instead, they
proffer the complaints of a handful of individuals who were unhappy that their variable rate
service rose during an extreme weather event, yet none of thosc samc consumers complained
when they paid less than when they were being charged by their EDC prior to the change in
weather. In other words, despite agreeing to be charged a variable rate, they were only happy

when that ratc worked to their benefit.
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3. Joint Complainants’ Fail to Prove Their Case through “Expert”
Testimony

The Commission has already reviewed and approved BPE’s pricing information. This is
not in dispute, and the Motion fails to explain why the Commission’s previous {inding should be
altered.?> Instead, Joint Complainants offer the testimony of two “experts™ who conclude the
opposite. As sct forth above, Joint Complainants’ expert testimony should be stricken because it
contradicts previous Commission findings and consists of impermissible legal conclusions.
Further, Joint Complainants’ cxperts’ conclusions fail to demonstrate that BPE violated any
Commission regulations.

The bulk of Ms. Alexander’s testimony centers around BPIE’s marketing and promotional
materials and sales scripts.  See Motion at 18-19.  Joint Complainants’ fail to identify any
Commission requirement that advertisements contain the type of information that Ms. Alexander
required. BPE’s marketing materials are just that — advertisements. The rcgulations do not
require an advertisement — often mecant to simply alert a prospective customer of a market
participant — 1o fully explain how variable rates are calculated. Ms. Alexander also laments that
BPE’s sales script discusses potential savings for customers before it informs of the rates varying
“month to month.” Motion at 18. While Ms. Alexander’s misunderstanding of the purpose of a
sales call is troubling in its own right, the order with which BPE presented this information to a
customer in no way implicates the accuracy of its pricing information.

Both Ms. Alexander and Dr. Estomin take issuc with BPE’s Disclosure Statement’s
provision cxplaining that prices would be based on “PJM wholcsale market conditions.” See
Motion at 18-20. Ms. Alexander complains that the term “market” is not further explamed and

Dr. Estomin faults BPE for having neither a “set formula™ nor mentioning that PIM wholesale

2 Joint Complainants do not argue that it was unreasonable for BPE to rely on the Conmission’s
previous finding that its Disclosurc Statement was acceptable.
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market conditions include projected electricity costs, day-ahead market costs, projccted weather,
fluctuations in gencrators’ pricing into the PJIM spot markets, and the spot price of natural gas.
Joint Complainants fail to identity any Commission regulation that requires BPLE to further
define “PJM wholesale market conditions™ or to list the litany of various conditions that could
impact the market. The phrase speaks for itself and customers were welcome 10 inquire [urther if
they had any questions. Tellingly, the Motion fails to identify any customers that sought a
further definition of what factors play into the PJM wholesale market. It is further worth noting
that foint Complainants fail {o offer any evidence that it was unreasonable for BPL to rely on the
Commission’s own findings that this language appropriately informed customers of their pricing
terms.  Instead, the Joint Complainants rely upon the Monday morning quarterbacking of
Alexander and Estomin to supplant the Commission’s own authority.

BPE supp]ieci its customers with a Disclosure Statement and Agreement that was
approved by the Commission. BPE relied on the Commission when drafling these statements to
chsure this information conformed with the legal requirements. [t was rcasonable for BPE to
rely upon the Commission’s review and approval of its Disclosure Statement. It would be unjust
for the Commission, alter the fact, to instruct BPE that the Disclosure Statement and Agreement
were now unsuitable and subject to the imposition of fines against BPE for following the
Commission’s own guidance. Because Joint Complainants” experts fail to demonstrate that BPE
lailed to provide accurate pricing information as approved by the Commission, the Motion
should be denied.

4, Enforcement of Sections 54.43(1) and 54.5(¢) Would Violate BPE’s
Due Process Rights

* In this sensc. Joint Complainants lead the Commission in a matryoshka doli-like search for further definitions. (f
the Disclosure Statement had provided that PJM wholesale market conditions include day-ahead market costs, Joint
Complainants would complain that those day-ahead market costs were not explained.
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The U.S. Supreme Court has explained that, in order to satisly the Filth Amendment’s
Due Process Clause — made applicable to the states through the Fourteenth Amendment — laws
must not fail fo “give [a) person of ordinary intelligence a reasonable opportunity to know what
is prohibited . . .” Vill. of Hoffman Estates v. The Flipside, Hoffinan Estates, Inc., 455 U.S. 489,
497 (1982); Com. v. Parker White Metal Co., 515 A.2d 1358, 1367 (Pa. 1986) (due process
requires that the proscribed conduct and range of penalties be unambiguously identified). Due
process demands that a statute not be vague. Com. v. Mayfield, 832 A.2d 418, 422 (Pa. 2003);
Com. v. Barud, 681 A.2d 162, 165 (Pa. 1996). A statute is vague if it fails to provide fair notice
as to what conduct is forbidden or if it prevents the gauging of future, contemplated conduct, or
if it encourages arbitrary or discriminatory enforcement. Com. v. McCoy, 895 A.2d 18, 30 (Pa.
Super. Ct. 2006). A vague law is one whose terms necessarily require people to guess at its
meaning. Mayfield, 832 A.2d at 422. If a law is deficient (i.e., vague) in any of thesc ways,
then it violates due process and is constitutionally void. fd.

Section 54.43(1) requires a supplier like BPE to provide “accurate information™ about its
clectric gencration scrvices “using plain language and common terms in communications with
consumers.” 52 Pa. Code § 54.43(1). Scction 54.5(c) provides that, “if applicable,” a disclosure
statcments’ variable pricing provision must include “[cJonditions of variability (state on what
basis prices will vary)” and any “[1]imits on price variability.” Jd. at § 54.5(c)(2). Nonc of these
terms are defined within the relevant Code sections.

BPE’s Disclosure Statement clearly and couspicuously states (1) that the customer had a
variable rate plan; (2) the customer’s specific initial rate; (3) the customer’s specific rate-
guarantee period; (4) that, afler that period, “[BPE] may increase [the customer’s] rate bascd on
several factors, including changes in wholesale encrgy market prices in the PIM Markets,” and

that “[the customer’s| variable rate will be based upon PJM wholesale market conditions,” which
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could be affected by “|sludden, atypical fluctuations in climate conditions, including but not
limited to, extraordinary changes in weather patterns.” Ex. 3. Yet, Complainants allege that
BPE violated Scctions 54.43(1) and 54.5(c) because consumers purportedly could not determine
from that Disclosure Statement “the price that they would or could be charged by [BPE] or how
the price would be calculated.” Motion at 20-21.

To the extent that Sections 54.43(1) and 54.5(¢) could be construed in the manner
requested by Complainants, the regulations are unconstitutionally vague because they do not
give BPE fair notice that the failure to provide information above and beyond that which BPE
already discloses (and which was rcviewed and approved by the Commission) violates those
Commission regulations. In fact, in its recent June 14, 2014 FFinal-Omitted Rulemaking Order
amending Section 54.5, the Commission agreed with a commenter’s stalcment that Section
54.5(c)(2)’s “conditions of variability” and “limits on price variability” disclosure requirements
were vague and ambiguous and need to be “clarif]ied]”; the Commission further noted that the
regulatory language was subject 1o “potential misinterpretation.” 2014 Reg. Text. 358473 (NS)
(Junc 14, 2014) (“[thc Commission] believes that more specific direction should be provided to
EGSs regarding the level of detail the Commission expects regarding the variability in retail
gencrating supply pricing™).

Thus, enforcement of Scctions 54.43(1) and 54.5(c) against BPE in the manner that
Complainants seek would violate BPE’s due process rights. Accordingly, BPE cannot be held in
violation of these sections.

B. BPE’s Variable Rate Conformed with the Disclosure Statement

Joint Complainants’ aver that the consumer testimony demonstrates that BPE’s rates did
not conform with the Disclosure Statement. In support, Joint Complainanis offer the testimony

of George M. Dinger, who testified that he read the revised Disclosure Statement to require two
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notices ahead of any price change. The revised Disclosure Statement in no way supports this
claim, see EEx. 3, nor do Joint Complainants argue as much anywhere else in the Motion.

Joint Complainants also offer the testimony of two customers who claim they were told
by customer service represcntatives that the prices increased because BPE “lost so many
customers with the price increase that they needed to make up for their loss of money” and
“because of the cold weather in the midwest.” Motion at 22-23. To the extent the Commission
accepts this hearsay testimony, these customer service representatives were entirely mistaken and
there is no evidence in the record that BPE supported any such statements. The Disclosure
Statement clearly disclosed that prices were based on PIM wholesale market conditions,

Joint Complainants rely primarily on the expert testtmony of Dr. Estomin in their
allegation that BPLE’s prices did not conform to the Disclosure Statement. In support, Dr.
Estomin argues that the “predominant rate charged was the same in February and March even
though the average per-k Wh rate in the PJM day-ahead market in PPL scrvice arca, for example,
fluctuated significantly.” Motion at 24 (quotes omitted). Estomin, however, fails to notc that
BPLE’s Disclosure Statement cleary states that “Blue Pilot may increase or decrcase your rate
based on several factors, including changes in wholesale energy market prices in the PIM
Markets. Your variable rate will be based upon PJIM wholesale market conditions.  Sudden,
atypical fluctuations in climate conditions, including but not limited to, extraordinary changes in
weather patierns may be detrimental to Blue Pilot’s electricily customer relationships.  Such
fluctuations or conditions may result in Blue Pilot including unusual costs when supplying
electricity service, which may be passed through as a temporary assessment on your bill.” Prior
to the Motion, Joint Complainants did not disclosc this aspect of Dr. Estomin’s work and the
affidavit should not be considered evidence. If it had been disclosed pursuant to the normal

course of the Procedural Schedule, BPE would have had an opportunity to challenge this Dr.
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Estomin’s-assumptions and opinion. Significantly, Dr. Estomin does not fault BPE for the rates
charged in January, yet Joint Complainants seek damages for that month. This type of
contradiction exposes Dr. Estomin’s opinion for the sleight-of-hand that it is.

More significantly, BPE never rcpresented that its rales would always adjust
proportionally to the PJM markets, nor that the rates would be based exclusively on the “PIM
day-ahead market.” Rather, BPE stated that the rates would be based on PJM wholesale market
conditions.?* Dr. Estomin’s conjecture regarding how BPE should have calculated its rates based
on PJM wholesale market conditions is outside the jurisdiction of the Commission, as the
Commission lacks ratemaking authority, and peculiar to his own way of thinking. It certainly is
not supported by any facts in this record. Because Joint Complainants fail to show that BPE
charged rates that did not conform with the Disclosure Statement, the Motion should be denied.

C. BPE’s Marketing Complied with Applicable Regulations

To the extent that Joint Complainants rely on the consumer testimony, BPE refers to
Section 1V-A-2, above, discussing how such testimony is contradictory and unreliable. In fact,
BPE’s customers did enjoy savings for most of BPE’s existence. Joint Complainants fail to offer
any testimony that any customer was ever told rates would never increase. Most of the
testimony supplied by Joint Complainants consists of nothing more than non-actionable puffery.

As with much of the Motion, Joint Complainants ask the Commission to rely on the legal
conclusions and net opinions of their own hired experts rather than support their infirm
allegations with actual cvidence of wrongdoing. And these experts’ analysis is flimsy. Tor
example, Ms. Alexander primarily scrutinizes BPE’s semantics and makes wildly unsupported

conclusions yet she is in no way capable of arriving at such conclusions because she lacks the

* Dr. Estomin also testifies as to BPE's rates for customers from April through August 2014. This time
period falls outside the scope of this proceeding, and the corresponding testimony should accordingly be
stricken.
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expertise to do so. Ms. Alexander takes issue with the part of the sales script wherein agents
describe themselves as a “personal account representative™ who will review the account cvery
80-90 days to detcrmine if BPLE has a better rate. Motion at 31. Ms. Alexander concludes that
this “creates the impression that Blue Pilot will initiate action to respond to changes in prices
after 60-90 days or that contact with Bluc Pilot alter that period will result in being ‘taken care
of,” a phrase and intent designed to suggest that customers need not worry about the potential for
higher prices.” Hcere again, Joint Complainants substitute evidence of customers actually
construing this statement as promising that BPE would inform them of any price increases with
the impermissible legal opinion of a hired experl. Ms. Alexander fails to explain how an agent
describing herself as a “personal account representative” equates 10 a promise that BPE will alert
a customer prior to a change in rates. More important, however, Ms. Alexander fails to support
her opinion with any extrinsic evidence of how an actual consumer may perceive such a
statement. Instead, she simply tells the Commission how it must be perceived. The Commission
should not permit such wildly unsupported testimony.

More fundamentally, the Commission should not permit Joint Complainants to shift their
burden of proof to compensate for their own evidentiary failures. Ms. Alexander assumes that
BPE’s oversight and training of its sales representatives was “defective and deficient” because
BPE did not produce any documents related to internal compliance programs or policics or
information on Pennsylvania’s consumer protection requirements.  However, a lack of
documentation is not evidence of defective training. To the contrary, BPE put all of its sales
representatives through a thorough training regime and diligently oversaw their work. See Perea
Aff, Ex. | at § 4. Instcad, Ms. Alexander resorts to what is commonly referred to as

“argument,” which is nothing more than advocacy for one’s client. That does not constitute
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admissible evidence. Joint Complainants again attempt to shift their burden of proof by
suggesting that their own lack of evidence requires BPE to prove its innocence.

Ms. Alexander complains that BPE’s promotional materials and sales script emphasizes
savings and do not explain the term “variable rate.” As discussed above, there are no regulations
that required BPE to fully explain how a variable rate works nor were they precluded {rom
discussing potential savings. Furthermore, for most of BPE’s history, its customers were able to
enjoy savings. Thus, any statements regarding savings were factually accurate and correct.
Finally, the Commission cannot take puffery as an examplic of a deceptive promise.

Ms. Alexander also cherry-picks the most unrepresentative BPE sales calls and
extrapolates that thesc sales calls were representative of every call made in Pennsylvania. BPE
made thousands of sales calls in Pennsylvania, yet Ms. Alexander is comfortable relying on only
few to arrive at her unsupported conclusions. As discussed above, only a small number of BPE’s
customers ever took issue with BPE’s practices, and those complainants are the only ones that
the Commission should consider,

D. BPE Properly Handled Customer Complaints in Good Faith

The gravamen of Joint Complainants argument regarding BPIZ’s handling of customer
calls is that several consumer witnesses complained that BPE did not do enough, in their own
estimation, to resolve their issues. Joint Complainants rely on the mistaken assumption that the
customer’s that expressed concern did, in fact, each have a valid complaint. The Joint
Complainants faii to prove — or even allege — that the complaints underlying cach of those calls
had merit.  During the hearing in March 30 through April 1, 2015, many consumers
acknowledged that they were able to speak with a BPE customer representative. In some cases
their problems were resolved, in other cases they were not. The reality is that the customers who
were unhappy, were simply unhappy that they were charged for the vartable rate product that
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they agreed to when they signed with BPE. Accordingly, loint Complainants cannot
demonstrate a lack of good faith in handling those calls when Joint Complainants cannot prove
that BPE had a duty to handle those calls in any other way.”

Joint Complainants further rely on the testimony of Ms. Alexander, who similarly
assumes that each customer complaint was in fact valid. Motion at 47-49. In her role as an
advocate, Ms. Alexander argues that there is no evidence that BPE investigated certain types of
sales calls regarding BPE’s sales agents. Motion at 47-48. Not only does Ms. Alexander fail to
offer any evidence that BPE fielded any such complaints with regard to its sales agent, she also
fails to offcr any evidence that BPE did not investigate any such complaints. The Commission
cannot shift Joint Complainants’ burden of proof and force BPE to prove its innocence. Finally,
Ms. Alexander argues that “only a small number of customers overall” received a refund or
credit from Blue Pilot. Motion at 49. As is typical of Ms. Alexander’s testimony in this
proceeding, she fails to provide the Commission with any context or factual support for her
conclusions. Instead, she merely plays the role of an advocate. In fact, BPE resolved every
outstanding consumer complaint brought directly to BPE other than those formally filed with the
Commission. See Perca AfT. at §[5, Ex. 1. Ms. Alexander fails to acknowledge that the majority
of BPE’s customers, which number in the thousands, never complained. Thus, it can be inferred
that the majority of BPE’s customers were content with BPE’s service. While Ms. Alexander
may not be satisfied with the number of refunds and credits BPE extended to its customers, that
simply reflects the fact that BPE did not receive the volume of complainis Ms. Alexander implies

it received. The problem with that implication is that there is no evidence to support it. Ms.

¥ BPE incorporates the arguments made in Section IV-A-2, above, regarding the contradictory and
unreliable nature of the testimonies relied upon by Joint Complainants.
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Alexander’s “lrust me” attitude is not a sufficient basis upon which to grant the Joint
Complainants’ requested relief.

To the extent that Joint Complainants allege BPE failed to adequately staff its call center,
the Commission has no standards addressing the timelines for answering calls. BPE received a
record number of calls, mirroring situations faced by other entitics during the cxtreme weather
and polar vortices crisis, which was recognized by the Commission in the Review of Rules.
Policies and Consumer Education Measures Regarding Variable Rate Retail Electric Products,
Docket No. M-2014-2406134 (February 20, 2014). Nevertheless, BPE did in fact have an
exceptional record of responding to customer calls.  See, e.g., BPE Customer Care Report,
attached as Exhibit 18. Finally, as to the formal complaints that BPE settled, BPL is relieved of
any responsibility as provided in Code Section 703(a).

E. BPE Complied with the Telemarketer Registration Act

BPLE entered into valid contracts with customers who enrolled telephonically via a third-
party verification (“TPV?”) process provided by Trusted TPV. During the TPV process,
consumers were clearly and .conspicuously advised that their rates were variable and may
increase or decrease on a monthly basis and assented to those terms. Consumers were required
to altirmatively acknowledge their understanding of those terms during the TPV process in order
to complete enrollment. Many BPE customers signed and returned written contracts to BPE
following a telemarking call when they opted not to cnroll telephonically. Regardless of
enrollment method, BPE sent cach new customer a copy of its “Disclosure Statcment and
Agreement for Electric Service,” which also contains ail material terms of that specific
customer’s rate plan. See Perea AT, at § 6, Ex. 1.

Joint Complainants allege that BPE violated the Pennsylvania Telemarketer Registration

Act, 73 Pa. Cons. Stat. §§ 2241, ef seq., by failing to provide consumers with a written contract
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following their telephonic enrollment, which contains, among other things, a description of the
services purchased and restatement of the material representations made during the telemarketing
call. Motion at 50. As a preliminary point, the Telemarketer Registration Act’s requirement for
a written contract does not apply where “[(Jhe contractual sale is regulated under other laws of
this Commonweaith.” 73 Pa. Cons. Stat. § 2245(d). Electricity salcs are governed by the PUC’s
laws and regulations and, thus, the Telemarketer Registration Act’s written contract requirement
1s not applicable to BPE’s telephonic enroliments in the first instance. For that rcason alone, the
Mation should be denied.

Even if the Act’s written contract requirement did apply to BPE in this case, Joint
Complainants conspicuously fail to mention that many BPE customers did, in fact, sign and
return written contracts to BPE following a telemarketing call when they opted not to enroll
telephonically. Regardless, the Commission has held that no written agreement following a
telemarketing call is required where there is a recorded TPV call followed by the provision of a
written disclosure statement. See, e.g., Dawes v. Pa. Gas & Elec., No. I-2013-2361655, 2014
WL, 466614, at *12-14 (Pa. PUC Jan. 14, 2014) (holding that a valid, binding variable rate
contract existed where respondent used Trusted TPV to verify complainant’s enrollment and
terms thereof, and followed-up with a disclosure statement stating that rate was variable and
setting forth initial rate); Pa. PUC v. PECO Energy Co., 88 Pa. P.U.C. 402, No. R-00984298,
1998 WL 442683, at *10-11 (Pa. PUC May 28, 1998).

Indeed, in considering whether a consumer must sign and return an EGS’s disclosure
statement, the PUC has “emphasizc[d] that written contracts are not required but beth oral and
written sales agreements are ‘contracts.’ . . . [W]e offer that “terms of scrvice’ best describes an
agreement between a customer and a supplicr.” fn re Elec. Generation Customer Choice and

Competition Act — Customer Information, 180 Pa. P.U.R. 4th 61 (Pa. PUC 1997} (hereinafter,
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“1997 Customer Information Order”™); see also Mackey v. Mackey, 984 A.2d 529, 534 (Pa. Super.
Ct. 2009) (“it is axiomatic that Pennsylvania courts recognize oral agreement as valid and
enforceable contracts”). The Commission concluded that “we will not require a customer to
sign a written disclosure statement, as doing so would essentially require all contracts to be in
writing. The required disclosure statement becomes the agreement of the parties unless the
customer cancels the agreement by invoking the right of rescission prior to the starting date.”
1997 Customer Information Order (emphasis added).

In PECO Energy, the Commission was called upon to decide the issue of whether
supplicrs should be ablc to enroll customers without obtaining an agreement in writing. 1998
WL 442683, at *10. The respondent argued that a conversation between an EGS and a customer
followed by a written confirmation was sufficient; OCA disagreed, arguing that an EGS must
provide a written contract following telephonic enrollment. fd. Both the Administrative Law
Judge and Commission expressly rejected OCA’s argument. fd. at *10-11.

BPE’s telephonic enrollment process followed by the provision of its “Disclosure
Statement and Agreement for Electric Service,” see Ex. 3 (emphasis added), 1o consumers is
identical to the practice utilized by the respondent and endorsed by the PUC in Dawes, supra. In
fact, BPE uses the exact third-party verification service — Trusted TPV — as the respondent in
Dawes. BPI’s comprehensive Disclosure Statement, which was mailed to each customer after
telephonic enrollment, provides customers with all of the material terms of their contracts that
were given during the telemarketing sales call and the separate TPV call. See id. For example,
BPE’s Disclosure Statement re-conlirms, among other things, (1) that the customer is purchasing
clectric services from BPE and provides a detailed description of that service; (2) the customcer’s
right of rescission; (3) that “You [the customer]| have a variable rate plan™; (4) the customer’s

initial guaranteed rate and the specific rate guarantee period; (5) how a customer may cancel
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service and that he or she may do so “at any time and for any reason without penalty™; and (6)
how the customer will be billed for service. See i In short, cach customer received a writlen
explanation from BPE that contained all the material terms of the parties’ contract for service
being provided, including all relevant variable rate disclosures in a clear and conspicuous
manner. Further, cach BPE customer was made awarc ol his or her right to rescind the contract
and cancel at any time for any reason without incurring a penalty.

26

Joint Complainants fail to show any consumer harm.”™ At most, Complainants assert a

1]

technical violation of the Tclemarketer Registration Act and, under such circumstances, “no

practical benefits inure nor is the public interest advanced by any further prosecution of [BPE].”
Pa. PUC Law Bureau Prosecutory Staff v. Worldxchange, Inc., Nos. C-20031989 & A-311038,
2004 WL 1773389 (Pa. PUC June 2, 2004) (holding that there were no “numbering compliance
issucs . . . notwithstanding numerous technical violations of the Public Ulility Code and our
regulations™); Schneider v. Pa. PUC, 479 A.2d 10, 16 (Pa. Cmwlth. 1984) (absolving
Commission administrative law judge of “technical violation” of PUC regulation where
petitioners were not prejudiced). To hold otherwise would significantly and unnecessarily
elevate form over substance.

No formal written and executed contract is required following a tclemarketing enrollment
where the EGS utilizes a TPV provider to record consent and the consumer is sent a hard-copy
disclosure statement containing the material terms of service. Deanwves, 2014 WL 466614, at *12-

14. Given that this component of the Telemarketer Registralion Act has ncver been addressed

% Nor could Complainants argue that no contract existed because a customer®s acceptance of electricity
and BPE’s furnishing of invoices for the same establish the existence of a legally binding contract,
Scranton Elec, Co. v. Sch. Dist. of Borough of Avoca, 37 A.2d 725, 728 (Pa. Super. Ct. 1944) (“Defendant
admittedly received monthly bills during the entire period involved in this suit. 1t accepted and used the
electric current during thosce years without any complaint whatsocver as to the rates charged or the
amount alleged to be duc for such services. [t is immaterial whether there was or was not a formal
contract between plaintiff and defendant.™).
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dispositively by the Commission or Commonwealth courts, and that the Commission itself has
stated that written contracts with EGS providers are not required, there is no violation of the
Telemarketer Registration Act. The Motion should be denied.

F. Joint Complainants’ “Miscel)aneous” Section Is Unsupported and Should Be
Stricken

Joint Complainants Motion sceks to add two new claims to this proceeding on the basis
that BPE has somehow “consented” by not previously objecting to alleged evidence when it was
presented. These claims involve alleged violations of 52 Pa. Code §§ 111.7(b)2) and 111.9
regarding allegations that BPE “remain[ed] on the premises during the third party verification
process” and conducted door-to-door sales activitics without offering a business card. Motion at
57-60. BPE strongly objects to any new claims being added and maintains that it in no way
consented to any new claims. The Joint Complainants never proffered anything BPE remotely
considered to be a new claim and the Commission should not permit Joint Complainants’ attempt
to sneak claims through in such a manner.”’

The two claims themselves arc unfounded. The first claim alleges that BPE remained
“on the premiscs” during the TPV process based on Dennis Todaro’s testimony that a sales agent
explained to him how the TPV process works, including that he “say yes” after being prompted
with each question. Joint Complainants’ suggestion that Mr. Todaro, an employee of Mutual
Aid Ambulance Service, is not capable of answering “no” to a question that is untrue is
nonsensical. More to the point, the statement does not demonstrate that BPE actually did, in fact,
remain “on the premises” during the TPV process.

Joint Complainants’® allegations regarding Gary Euler are equally without basis. Joint

Complainants represented that BPE violated several regulations with respect to in person door-

7 To the extent that Joint Complainants are now secking to amend their Complaint, that motion should be denied
based on Lheir failure to follow the proper procedural rule.
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to-door sales in their interactions with Mr. Euler. Mr. Euler’s testimony, however, is rcfuted by
the sales calls which BPE has provided to Joint Complainants. See Gary Euler Sales Calls, Ex.
16. Contrary to Mr. Euler’s testimony, he was not contacted by BPIE by an in-person sales
representative, but by a phone call. In fact, BPE has never conducted door-to-door sales. See
Perea Aff. at § 7, Ex. 1.

Iv. The Complaint Should Be Dismissed

After BPE filed its Motion to Dismiss, the¢ Commission suspended the cxisting
procedural schedule. Afier the Motion to Dismiss was denied, the partics were directed to
submit a revised procedural schedule. Rather than submit a new procedural schedule, Joint
Complainants filed the Motion secking judgment. To the extent that the Motion encompasses all
of the evidence that Joint Complainants argue supports the allegations in their Complaint, the
Complaint should be dismissed becausc Joint Complainants have failed to prove that BPE
violated any of the Commission’s regulations as alleged in the Complaint.

CONCLUSION

Based on the forepoing, BPE respectfully requests that the Commission deny Joint

Complainants’ Motion for Entry of Judgment.
July 20,2015 BUCHANAN INGERSOLL & ROONEY PC

By: LK_QW
Karen O. Moury

409 North Second Street, Suite 500
Harrisburg, PA 17101

Telephone: (717) 237-4820
Facsimile: (717) 233-0852

Geoffrey W. Castello

KELLEY DRYE & WARREN LLP
One Jeftferson Road

Parsippany, New lerscy 07054
Telephone: (973) 503-5900
Facsimile: (973) 503-5950
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Mark R. Robeck

Travis G. Cushman

KELLEY DRYE & WARREN LLP
3050 K Street, NW, Suitc 400
Washington, DC 20007

Telephone: (202) 342-8400
Facsimile: (202) 342-8451

Attorneys for Blue Pilot Energy, LLC

44



BEFORE THE
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V.

BLUE PILOT ENERGY, LLC

Docket Nos. C-2014-2427655

CERTIFICATE OF SERVICE

[ hereby certify that I have this day served a true copy of the foregoing document

upon the parties, listed below, in accordance with the requirements of § 1.54 (relating to

service by a party).

Via Email and First Class Mail
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Exeter Associates, Inc.
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Columbia, Maryland 21044
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BEFORE THE RECE i

PENNSYLVANIA PUBLIC UTILITY COMM‘ISSIONJ V D
' L22 2015
COMMONWEALTH OF .ol P4 Pug
PENNSYLVANIA, ET AL., p Sec, CUnyr,
Eragy. Compy,
Complainants, S BUrgy,;SION
v. : Docket No. C-2014-2427655

BLUE PILOT ENERGY, LL.C,

Respondent.

AFFIDAVIT OF RAYMOND A. PEREA

1, Raymond A. Perea, being duly sworn according to law, depose and say the following;

1. I am Gcneral Counsel and Manager of Blue Pilot Energy, LLC (“Bluc Pilot” or
“BPE™). 1 have held the position of General Counsel since November 10, 2010, [ have full
knowledge of the facts set forth herein and make this affidavit in support of Biue Pilot’s

Opposition to Joint Complainants’ Motion for Entry of Judgment (the “Motion™).

2. Blue Pilot has scrviced over 5,400 customers in Pennsylvania since its inception:

3. In January 2014, Blue Pilot had 2,729 active accounts.

4, Blue Pilot put all of its sales representatives through a thorough training regime
and diligently oversaw their work.

5. Blue Pilot resolved every outstanding consumer complaint filed with Blue Pilot
other than Forma! Complaints filed with the Commission; which are still spending.

6. Bluc Pilot sent every customer a copy of its “Disclosure Statement and
Agrecment for Electric Service,” which also contains all material terms of that specific
customer’s rate plan.

7. Blue Pilot has never employed door-to-door salesmen.

1
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8. I am authorized to submit this Affidavit for and on behalf of Blue Pilot and
represent that the facts set forth herein are true and correct to the best of my knowledge,

information and belief.

[The remainder of this affidavit was intentionally left blank.]




A —

Raymond A. Perea

Sworn and subscribed before me this 20% day of July 2015.

olary Public
My Commission expires on: 3\ \2,\\0\

STy, DIANE E. MICHELIN
"a Melary Public Slata of Nevada
/ No. 03-81169-1 :

5 My oppl. exp. Mar. 12, 2019




RECEIVED

UL 22 2005
From: woary, Lisa [mailto; Iwcaay(mtnco P2, Us]
Sent: Thusday, May 26, 2011 3:06 PM PA PUBL]
To: Angela Janssen SEC%EL‘}rT;;\IéIYTg gSSEM[SSION
AU

Cc: Mick, David; Wax, Ralph
Subject: FW: APPROVED Blue Pilot Energy, LLC
Importance; High

The Bureau of Consumer Services has completed its review of the disclosure statement submitted by BLUE PILOT
ENERGY, L.LG and it is APPROVED.

Qur Bureau of Fixed Utility Services will be notified of our deterinination by ec on this email and yaou will be
heering from them as to the remainder of your pending license application.

Thank you for your cooperation and attention.

Lisa Weary
PA PUC
(717) 787-4963

From: Angela Janssen [majltp:ajanssen@telecomeounsel.com]
sSent: Thursday, May 26, 2011 2:49 PM

To: Weary, Lisa

Car Kall Newton; jignneker@bluapilotenagy.com

Subject: Blue Pilot Energy, 11LC

Importance: High

Ms. Weary,

Attached please find the updated Service Agreement to refiect your additional requested
changes. Please let me know as soon as possible if you have any other questions.or need additional

inforimation, Thank you.

Angala M, Jenssen

l.ance J. M. Steinbart, P.C

Of Fice Manoger and Regulotory Specialigt
{720 Windward Concaurse, Sulte 115
Alpharat ta, Geargia 30005

v telecommeounsel com

(£78) 7752253 {Direct Dial)

(678} //b 119'! (E~Fax)

1
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attachments, 15 tor the sole aga of the interaed recipient, Aoy urautherired revies, use, disclosure er digteilision i prohibited, If you are rat 1ie intendad
reaplent, please conract the serdar by reply cmoll and desteoy all copies of the original message. Thark you for your caeperation.




Hlue Pilot Energy, 1LLEC
selosure Stutermept and Agreement for Elecerie Service

This Digclosure Statement and Agreement (the “Agreement™} sets forth the terms amd conditions that apply to your
purchase ulelectric services from JRlue Bilot Fnergy, L1LC (CBlue PR or dhe “Company™). 1o this Agreement, the terms “you,”
tyourt apd cCustomer”™ shall mean: o) Jor residential servive, the sccount halder amdior the person whose nmme appears on e
invorae foe service wader this Agreement; {0 Tar small husiness/ecommercial service, he account holder and/or the person amlfor
entity whose e appears on the bild foy sevvice under this Agreemen, or an suthorized agent thereot.

Right of Rescissfon. You miy reseind your clection of service from [Hue Pifol, this Agreement, and ay related agiventents
without peralty at asy time belore midnight Lastern Time of the 3ed business duy afler receiving this Agreement. Please pravide 13lue Pilog
with the following infurmitivn whenreguesting vescission: Customer name, address and phone number(s); and account/ meter imuunbyr{s),
To resclnd, you must contact Blue Pilot by midnight Bastern Time of the 3rd business day: by Phone il b= 877-513-0216, or by el at

cenre@bluepilotenergy .com.

Backpround: Blue Pilot is Yicensed by the Pennsylvania Public Utility Commission (“PA PUCY) 10 offer and supply ¢lectric
peneration and related services in Pennaybvania, Blue Pilot’s PA PUC [icense runnber i3 A-2011-2223888. Blue Pitot sets the generation
prices and chirpges that yau pay, Vhe PA PUC segulates distribution prices and services. The Pederal Energy Regulutory Cunenission
repulntes transmission prices and serviees. You will reccive a single Wil from your Gleetric Disiribation Company (hereinalter, "EDC™
that will congin the EDCs cliarges and Blae Pilet's char ges.

Defiitions:

. Generation Charge - Charge for production of electricity.

. Teansmission Charge(s) — Charge(s) tor mandng high vokage eleetricity from a genviation tactiity (o the distribution lings
alan Hlectrie Distribution Company.

. Distribetion Charge(sy — Chargeds) for defivering cleetrledty aver x disteiluition system to your e or business trom (e
transmission system, R

1. CONTACT INFORMATION

Blue Pilot Brergy, LLC
250 Pilot Rd,, Ste, 360
Las Vepas, NV Byl 19 .0, Bux 3263

[-800-451-6956 Corporite Oflice Farrisburp, A 17105-3265
1-877-513-0246 Cuslomer Service Choige Hotline Number; 1-800-692-71%0)
wwwy, BluePilotinerey com

Pennsyivania Public Liiliy Commission

JUL 2 2 2015

PAPUBLIC 4y i,

11 d
Two North Ninth Strect
Alfentown, PA TR108-T174
1-800-312-5775

West Penn Power: .
sne Light:

West Penn Power 4/ Allegheny ‘Il)lujllél:::;lh Igﬁl:‘l_.d MU 16-44
PPower Nisbur y |";

. . B 3219
300 Cabin Hill Drive e A
(}Jl,;.géﬁi!su‘;g} {’1/'; 15601- 1689 e Un | Sesvice I
-80)-255-)44, niversal Service Progenm
Low income Mome Rnergy
Assistance Propram
[-8U0-342-5775

Liniversal Service Prograim
N . ' Customer Assistance Program:
Universal Service Program | SH8- 3937600

LR :1-800-207-1250

PECO; Met-12d, Penctee, and Penn Power;
2301 Mavket Strect First Loergy

ECEIVED

CoO
.SECRETAR Y's BU'g’Er:LSSION

Phitudelphinz, PA 19101-5699
1-800-4191-4000

tHiiversal Sepvive Progriun
Crustaner Assistapce Progen:
[-500-"M4-70:

2800 Poptaville Pike
Reading PA, 19612

Universa] Service Frogram
foow Income Home Energy
Assistance Program:
{-800-720-3600

Any furmal notices to Rlue PHlot shall be sent to the address stated abave (the "Notice Address™). Customer has the right
o additionally receive this Agreement or any notices relafed to this Agreement o the services provided herennder vin
clectronic communiemions 1t Custamer’s reguest, .

Price per Kiowatt Four, You have a variable rate plan with u starting price set ot RATE cents per kWh. This initial rate will
be effective fr at lenst the firat sixty (60) days of service, Theveafler, youy price may vary on o month4o-month basis. This
price inclides Transmission Chaeges, but exeludes applicable state and focad Sades Taxes wnd the Distribution Charges from youre
focal 1Z00C. ALany lne afler sisty {60} duys o serviee, hut not snore frequenly thin monthly, Blue Pilot may increase o

General Terms and Conditions 0122 14+ Page 4
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decreise yonr rife baged on geveril fuclors, ineluding chanees in wholesale energy warket peices in the PIN Muekets.  Your
variable rire witl he hased apon PIVE wholesale anrket conditions. Sudden, atypicad flustuations in climute conditions, including
bt s lishited o, extroordinary chunges in wenther patterns may be detrimentat 10 Blue POatCs cleetricity customer relationships.
Such fluctuslions or conditions may result in Blue Pilot incrring unusuad costs when supplying electricity servies, which muy be
pised through v n femporary assessent on your bilk Please log on i sy bluepilotenespy.com or call Customer Servive at
B7Y-513-0240 for additioun] informution about our current pricing.

Cancellation Provislons. Customer ury cincel service ot any time and for any rexson wishout pepalty. The cancellation wild
become effective on o date determined by the BDC. I the BEDC cincels your electric service, then this agreement shafl be
cancelled on the date that your electiic service i terminited, Cuneellwtion will nal relieve the Customer of any payment
obligutions tor service. 1n the event of a Customer hankrupley, late payment of nonpaynient, lrastd or misrepsesentation, ilue
Piled has the vight W caneel Customer's sccount, this Agreement andfor any relmed agrecments, 17 Customer mioves from the
meter eddress Blue Pilot is servicing, Blue Pilot shall eaneel service o (hat meter. I Blue Pilot cancels Custoner's uccoun, this
Agrecment or iy related agreements for any redson other thim for Customer neapayment, 3lue Pifot will follow applicable rules
in providing notice th you.

Billing. Customer will receive one manthly electric Bilf processed and provided by Customer's Jacul BDC, Custorner consents to
the DL diselosing basic seeount information fo Bluc Pilot. Payment is doe o Costomer's loeal EDC in sceordance with the
B¢ stundord billing proctices. Billing eycles may chunge from time 1w time without notice. Customers pury contaet Heir B¢
for informution sboul Universal Service Programs that muy be available o them,  Allegheny/West Penn at 8002071250,
Dugiresne Light a 838-393-7600, Moi-Ed/Penclec 8009624848, or PPL at S00-342-5775. In the cvent there iy 3 chinge (
incheding u change.fn interpretation) in L, reguliufion, mle, ordinance, onler, directive, filed tadff, decision, writ, judgimen or
decree by o govermuental amhurity (ineluding a regubatory sgency or PIMY; including, without Thnittion, changes affecting fees,
costs, or charges imposed by PIM ar a regulitory agency, cumpes in marked rules, shinges in loud profiles or changes in nodal
and zomal definitions; or upon the occurrence of any vvent that materinlly chunges the obligations of Blue Pilot or the cast ar
expense of Blue Mot perfurming its ubligations umdber this agreement, these costs ur expenses are your respousibility. These costs
of expenses, including reasonable wewgin celated thereto, will be assessed on your monthly bill or separate invice,

Paretiase of Electric Service fronr Blue Pitot. Custointes agreds 10 pricchase eleetric generation and relwed services fiom Bl

il $or the service sddress(es) rdemificd by Customer {the "Serviee Address™), Servive from Blue Pilotr will begin on the et

repulaely scheduled swter read dute after your EDC g switehed your ueeount io Blug Pilot amd will continue an o wonth

moath sty i) citler you or 3lue Pilot caneels service as provided in Scetion 3 above, The Blue Piloy per kWh rate does aul

inelude EGS Reconcilintion Assessment, which is applicd by the Company to recover vosts assacinted with acquisition of’
rayutred rengwable energy credits and related adminisieative charpes. This chorge currently s set w 4.89% of inal Blue

Pilot Snergy charges. Customer shall not resell eleetricity 1o any third party, 18 your electrie service is terminuted by your EDC,

then your account, this Agreement and any related agreements with Blue Pilot shall be concelled on the dute thal you elestric

service isterminaled, You witl awe 3lue Milot for amotnts unpaid for its charges of electrie gencration serviee up tu e date ol
termination. If you meve from one dddress Lo anoiher, your service may be cancelled.

Security Deposit, Blue PHlot dous not requite o seeurily deposit from its Customers, I the Customer has paid a deposil to hisher
current suppller, it i the Customer's responsibility to request 2 refund lrom his/her/its current supplicr.

Diseriminntton. Bloe Pilor dees not diseriminate, deny service, or require prepaymuent or o deposit for servies bused on o
custamer's sate, creed, color, natiimal erigin, ancesiey, sex, manital stus, Jwful source of income, level of income, sexual
orwentativy, divability, familial status. location of customer in an ceonomically distressed geographic ares or qualification

Tor tow income ur energy eiticieney services,

Renewal Provislon/ Agreement Expleation/ Chiange In Teems: [ Cusiomer has o fxed wenm agreement with Blue 1Pilot and it is
spprotehing the expindion date or il we propose w change our ferms of seevice, we will send you iwo (2) wdvinee natices cither
i your Bl o T separse mnilings between 45 aud 20 duys before cither the expirstion dite or the effective date of the
chamges.  Your options will be explained in these two (2) advanes nofices. For Customers under sariable rite pricing plans, o
hiange o the viriable price per KWh dues not constitute 8 chinge in teris of service as outlined in this section.

EMERGENCY: Tn the event of nn emerpency, sich us n power faliure oy o downed power Hoe, Customers shuuh!
contact (heir EDC, Alegheny/West Penn at 800-255-3443, Duquesne Light at 888-323-7000, afet-2d at HH8-54.4-

4877, Penelec af 885-544-4877, PECO nt B00-841-4 (41, ar PPL nt §00-342-5775,

Dispete Resolutiva and Muyadatory Agreement to Arbitrate On An Indlvidual Basts. Blue Pilol wil) wonk with you 1o
answer/resobve iy questions or Soncerns that you miay have reparding the wrms ol this Agreement, e service you
reecive o Blue Pilat, ur any otler aspeet of your relutionghip with Bloe Pilot. 18 you are not siistied alier discussing
any issue with Blue Pilut, you wre welcome Lo contact the PA PUC w 1-500-692-7384.

Yoo nd Bloe Pilot both wgree Lo sesulve Dispates (as defined below) anly by wrbitration or in lsm:lll claims courl (lor
A fving claims), subject o specitic exseptions listed hereine There is to judge o jury in arbivation, the proceduies
may be different, ned i subject to very limited revicw by courl, byl wn arbitrater can award you the same duniges nod
velief, and must lonor the ssme terms in this Agreement, s g court would, 15 Uhe Taw wlows for an wward ol tomeys!

fees, an arbitrtor ean sward them too. In addition, you and Blue Pilen also bath agree thu:
General Teros and Coteditiens Q122 14~ Pagu +
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“Dispules” are any clains or controversies aguingt each other velated (n ay way 1o, or arising from Blue Pilot's
services, this Agreement, or any relaled agreements, inchuding but not limited to, billing, services and praciices,
pulicies, contract practices (including cnloreeability), service chims, privicy, or advertisfng, even if it arises after
your servives with 3lue Pilot have terminated. Dixpotes inchude any claims thal: ta) you hring against Blue Pilot o
any al ity ersployees, pgents, alBliates, oy ather represenintives;: (hy yon bring against a thied party that are buased on,
relase 1o, or arise from Blue Pilot's services, this Agreement or any related agreements; ar (¢ that Blue Filot brises
sgainst you, 14 atse incldes, bul is nol Timited w, claims velated in any way to, or arising fem any aspect of the
eefitionship berween Customer and Blue Pilol, whether Based in contract, tort, statate, fraud, mistepresentation, or

any other legal theary.

The Federal Arbitration Act (“FAA™) applies to [his sgrecment Lo arbitrate, and this agreement to arbiteate is imended
w be broadly interpreted, The arbitrator's decision and award is Gnal and binding, with some cxceptions under the
FAA, and fudgment on the award may be entered in any court with jurisdiction,

A party who intends to scek arbitration must first send 10 the ater, by certified i), # weitten notice of dispute
("Lispute Natice"}. The Dispute Natice 1o Blue Pilot should be addressed 1o the Notive Address listed in Paragraph |
above. The Dispute Notice must (a) deseribe the nature and basis of the claim or dispute; and (b) set forth the specilic
redief sought (“Demand™). [F Blue Pilol and you do not seach an agreement to resolve the elaim within 30 days afier
the Dispute Notice is veceived, you or Blue Pilot may commence an arbitvation proceeding, Puring the arbitration, the
smonnt of any senlement offer made by Blne Piler or you shall nei be disclosed to the arbitrator.

Unless wu cach apree otherwise, the avhifeation will be conduered by a single neutral arbivator asd will ke place in
the county [or parishj of (the Service Adifress.

The arbitration will be condugted by: {a) o nevtral thivd party ariprator mutuaily ngrecd upon by Customer and Blug
Pilos; or (b) the American Arbhitration Association (the "AAA™) The arbitrmion will be governed by the Convercial
Arbitration Rules and the Supplementary Procedures for Cansnmer Related Disputes (coltectively, “AAA Rules™) of
the AAA, as madified by this Apreentent,  Where the termis of this agreenient to arbitrate conflicr with the AAA
Rules, {lie terms of this agrecment to arbitrae shall override and govern, The AAA Rules are available vontine at
adv.org, by calling the AAA at 1-800-778-7879, or by wriling o the Notice Address for Blue Pilot. ‘The srbitegor is
bound by the terms of this agreement 1o arbiteate. All issues wre for the pbiteator o decide, except that issues relating
fu the scops amd enfoyecabilily of the arbliration provision are for the court to decide. 11 your claim is for $10,000 or
less, we agree that you may choase wheiher the wrbifvation will be conducted solefy on the basls of daguments
submitied (o the arbitrator, through atelephonic bearing, or by an in-persen hearing as esiblished by the AAA Rules,
Iy our claim excoeds S10,000, the right w o Bearing will e determined by the AAA Wules. Regnrdless of e manney
in which the mbitation is conducied, the arbitrmor shafl issue o reasoned written decision suflicient to explain the
essentie) finclings and conclusions an which the awwrd is based. Except as vtherwise provided for herein, Blue Pilol
will pay afl AAA (Ting, administeition, and arbitestor (ees for any srbitration inftiated in accordance with (his
uprecent to wbdiwiier, 1 however, the arbitrator tiods that cither the substance of your claint ur the rellel sought in
the Demand is (rivolous or brought for i impeaper purpose (as measwared by (he stondards set forth in Federal Ruole of
Civii Progedurs 11(b)), then the payment of all such fees will be poverned by the AAA Rules. However, nothing in
this paragraph will eequire or altow you or T3hug Pilot to avbitrate ou a classswidle, representarive or consalidined basis.

You and Blue Pilot gacl pgeee that aebliration will only be pursued on an individual basts, snd will not be
pursued on a classwide, representative ¢r consuliduted basis.  Thiy Agreement does not allow cluss,
represeatntive or volleetive arbitrations even if the AAA procedures or rales would. I for any reason any conrt
or arblteator holds that this resteicton i wnconscionnble or ynenforceable, then this agreement to wrhitrate

doesn’€ apply and the dispute oust be hrought in court.

You and Blue Pilot agree that notwithstanding this agreement 1o arbitrate, either party miy bring qualitying claims in
a small claims court located I Pesnsylvinia, I addition, his arbitration prevision does nol prevent you from
bringing your dispute to the atlenden of federal, state, or Incal goveriment ngencies (including the A PUC), and i
e (nw altows, shey can sees reliel against Biue Cilac an yoar belralf,

It tor uny reason a claim proceeds in comt rather than theough arbitration, you and Blue Pilot agree that there will ot
Be o jury wiale Youw and Blue Pilot uncunditionaly waive any right o trial by jury in any action, proeeeding o
countercigim ariging vul of ur reliting in any way 10 this Agreciient or the serviees provided by Blue Pilot [o the
cvent af fitgation, this pacugraph may be filed to show it wriiten tonstnt to a tial by the court,

Furee Majeure, Exeept Dor your vhligation 10 make payments when due, neither party shall be liable to the other for any defay o
futlure 1o perform caused hy an ocowrrence ol Faree Majenre, Force Mojenre means ocemrences beyond & parly’s rewsonable
control, including, without limistion, acts of Gad, sirikes, lockous or other industrial disturbasees, aels of lerrerism, wars,
blockades, imsurreetions, tiow, epidemics, fandslides, lightning, carllkpuakes, fires, harddeanes, storms, Hoods, wastouts, civit
distwrbances, explosions, breakage, shortnge or unnvailubility ol tinsmission facilitics. and actions ol any goveenntental anthority
wr your BIC i resnlr in conditions, lmitntions, rules, or regulmions that makerially impair cither party's ability to perfonn
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ferewmder. The wffected pasty shull give 1o the other, reasonably prompt and detaibed notice of the oceurence of wny Porce
Majeare relied upan, 1T either party is uthle, wholly ar in part, by Foree Majeure to preefornr ur comply witl any abligationg or
conditions of this Agreement, such party shall pive immediate written notice, (W the maximam extent practicable, W ihe other
parly, Sueh obligulions vr condllions, so Farous they are nfferted by such Force Majewre, shall be suspended during the
contiitnee of py inability so cansed, and such purty sholl be relicved of Hability and shall suffey no prejudies for faiteee 1o
perform the same during the period. The party claiming sespension of obligntions must in good fith atiempt (o miligate anbior

tetminate the Foree Mujeure.

Limitation OF Linbility.  Blue Pilot will endeavor 1o provide service in a commurcinlly veasoanble manier; however, the
Compatny does not oty o contineews supply of clectrien] energy. Blue Pilol does not generate or Linnsport eleetriclty and the
Campany does not provide services in comeciion with Costomers' meters, Cuastomer agrees thut Rlue Pilol is not responsible far
aetions off (or lnaction by) regionil transmission urpunizaton(s), independent system operator(s), or ovhier thind puties involved in
the produetion imd delivery of Customer’s efeetical supply. In wddition, Bhie Pifet's lisbiity i connectiom with this Agrevinent
or 1he services it 11 provides o Custonier is linited 1o dicect sciunl damages. NEITHER PARTY SHALL BE LIABLE 10
THE PHER FORANY INDIRECT, SPECIAL. CONSEQUENTIAL (INCLLINNG LOST PROFITS (W REVENUE),
INCIDENTAL, INDIRECT, OR BUNITIVE DAMAGES FOR CLAIMS ARISING UNDER THIS AGREEMENT.

Representatlons mul Warrinties.  Blae Pitol makes no other representations or wiweunties, express or implied, exeept as
expressly staled Tnothis Agrecinem and expressly disclaims all ofher wirranties, express or imphed, including wanrusties of
merchantubility nnd fimess for o punicalar purpose, Eleetricity sold by fhue Pitet will be obtained from o oumber of genemting
sources, ab the discretion of the Compunry. Blue Pilot does not commil (o deliver slectricily to Chstomer from sny particular
source, unless expressly npreed in widting between Customer snd the Company.

Asstgnment,  Customer may nob assign any agreements o gecounts with Blue Pilol, fn whole or in part, ur any of
Customer's rights or ebligatons bhereunder, without the prior written consent of Blue Piler, Blue Bilot may, withoot
Custorrer’s congent: (i) (ranslor, sell, pledge, encumber or aggign aay wgreement ar the aeeounts, revenuss oF proveeds
trercof in connection with any finnncing or other financinl arrangement; (it) isnsfer or dssign agreements or 10counts 1o an
afflliale of Blue Pilot; (i) ransfer or assign agreemenls or accownls {v any persen or cpdily suceceding to wl or
subsinntially all of the assets of Blue Pilol and/or iv) trunstfer or ngsign agreements or tecounts 10 4 vertified relail eleetrie
provider. Dnhe cose of (i1}, {iii) ar (iv), my sueh assignee shalt agree inowriting 10 be bound by the lerms and condilions
hereol, Blue Pilot shall provide customer with thirty (30} duy’s notice prior W Assignment.  Customer dgyees that, upon
such asgipnment, Blue Pilot shall huve no tunher obligativns (o Costomer.

Tille, Risk uf Loss and Indemnity, Customer pcknewledpes that Blue Filot does not Tmve care, control or custody of Customer's
property or premises, or of any electrical taeilitics, including, but not liwited to, lines, wires, or the meter, tocuted o or pear
Customer's property or premizes. Customer further acknowlediges that Customer is in exclusive control of (and responsible for
any damages or injury cavsed by) efectricity at nnd/or from the [ines, wires, or the wnefer, located on or near Customer’s property
or premises. ‘Title to electricily and risk of loss related to electricity shall wansfer from Blue Pilot to Customer at the respective
mieter or the Service Address, CUSTOMER SHALL INDEMNIFY, DEVEND, AND 1HOLD BLOY PILOT HARMLESS
FROM ANY CLAIMS, INCLUDING CLAIMS FOR PERSONAL INJURY, DEATIH, PROPERTY DAMAGE AND
ATTORNEYS' FEES, ARISING FROM ANY ACT OR INCIDENT OCCURRING WHEN TIYTLE TO ELECTRIC
SERVICE 18 DEEMED TO BE IN THE EXCLUSIVE CONTROL OF FHE CUSTOMER, DESPITE TS
COMPARNY'S NEGLIGENCE OR STRICT LIABLLETY.

Waiver. Na waiver of any provision contained in this Apreemuemt shil be deemed or shull constituie o waiver of i oiher

provision, whether o nol simitarn, sor shall uny walver constitule o contisning waiver. Failure of the Company o eXervise any
vight herenmder shali nob constitute n witiver lercunder and shall not impaic the exerelse of such rights at my Jater finie.

Governing Law. With the exception of Parsgraph £ heveol, which s governed by the FAA e termy of servive under (his
Agreeinent are made under, ard shail be poverned by and construed i secorduice witl the lnws of the State of Pennsylvania,
exclusive of say conllict of Inws provisions thereof that would apply the laws of mother jurisdiction.  Txeept as atherwise
expressly provided Berein, the Pennsytvanin Ynifoem Cammercial Code (UCCT) shil apply to the lera of seeviee aid
clevtricity shatl be considered a *geoad” (snd nol n “service™) oy purposes ot the UCC,

Complete Agrecment. This Agreement contains the complete understunding between Blue Pilot and the Customer and

supersedes all other weitten or ora) communications and representntions.

Customer Information Relense Authorization: You agree that your EDC may velease o Blue Pllot certain intornmtion that jt
needs o provide servics to you, including your nddress, telephone number, account nupthers, historivnl usage inlsvesntion wmd
peak clectricity demand. Blue Pilot will not give or sell your personal information to any unsfiiliated party without youwr consen
nless we e reguired Lo do so by [ o exvepl us necessary W enforce this Agreenment.
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From: Jessica Rennekar

Senl: Wodnesday, Januaty 22, 2014 3:30 PM
To: Farley, James

Subyject: RE; 3ue Pilot Energy, 1LLC

Jimmy -« Thanks for the feedback, We incorporated all of your suggestions immettiately,
Thanks,
RECEIVED

From: Farley, Janes {imailte; JAFARLEY@pa.qoy)

Sent: Wednesday, January 22, 2011 11:41 AM JUL 2 2 2015

To: Jeusica Renneker

Subject: R B3lue Pilot Energy, (LC PA PUBLIC UTILITY COMMISSION
i Jassica SECRETARY'S BUREALU

[reviewoed the disclosure statament you provided and my cormments are below;

RIGHT OF RESCISSION - The timeframe a customer can contact the company to rescind should be midnight not 6:00
PM. The reputations also state the customer can cancel the contract orally In wiiting or electronically if that is
available. You should revise this information to advise the customer that the contract can also be cancelled in wriling or

electronically if this is avaitable.

CONTACT INFORMATION - Blue Pllol Energy contact infarmation should he bisted prominently and include the company
[ntzrnet address. The CONTACT INFORMATION section should also include the ERC/Provider of Last Resort and the

Universal service Program Name and phong numbers,

PRICE PER RILOWATT HOUR - The last sentence in this sectlon advising the customer to contact the company for
additional information and updates should be reworded to advise the customer that the customer can find the
coitipany's current variahic price at the web address or by caliing the company,

CANCELLATOIN PROVISIONS - We suggest you address some common reasons for cancellation beyond when the
coinpany cancels the service such as:

Non-Faytent — If your electrle service is terminated by your electric distribution company, then this agreement is
cancelled on the date that your electric service is lerminated, You will owe us for amounts unpaid for our charges for
elactric peneration sarvice up to the date of termination.

Costomer-nftiated Cancellation ~ If you cancel this agreement before the end of the initial term, you will owe us for
amounts unpaid up ta the date of cancellation and we will charge the early cancellation fee mentloned above.
Customer Move - If the customer moves from the address listed above, this agreement is cancelled.

PURCHASE OF ELECTRIC SERVICE FROM BLUE PILOT - Regarding the EGS Recondtation Assessment and the initial rate
vou quate the customer for the first 60 days of service, is this charge included in this Initial rate and do you Intend to
assous this charge ofter the initial 60 day period has expired? The inltlal rate quoted In the disclosure statement muist

£
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e the rate you bill the customer during the initiat 60 day period quoted in the disclosure statement. Because you are
anly charging a variable rate, including this charge In the variale rate after Lhe initial 60 days has expired is not a

problom.

ASSIGNRENT « Custamer must be provided a 30 day notice prior to the EGS assigning ae agreemeitt, this information
should be included in this section.

CUSTOMER INFORMATION RELEASE INFORMATION - Please insure that this section complies with § 54.8 Privacy of
Customer Information, hitp://www.pacode.com/sucure/data/052/chapterSa/chapsatoc htimlif54.8.

Please add a section "RENEWAL PROVISIONS/AGREEMENT EXPIRATION/CHANGE IN TERMS”, this section should include
the following information "If Custemer has a fixed term agreement and it is approaching the explration date {renewal
period) or if we propose to change our lerms of service, we will send you two (2} advance notices either in your bill or in
separate mailings between 45 and 90 days before either the expiration date or the effective date of the changes. We
will explain your sptions in these two advance notices.”

LIMITATION QOF LIABILITY, REPRESENTATIONS AND WARRANTIES, GOVERNING LAW, FORCE MAJEURE, TITLE,
RISK OF L.OS5 AND INDEMNITY, WAIVER, COMPLETE AGREEMENT: These sectlons are outslde the scope of the
customer information regulations. While the company may include these paragraphs, they are not reviewed
as part of the disclosure statement approval process. However, should the company propose to change the
terms of this agreement {"...any change in law..." and “...subject to all valid and applicable leglstation and to all
present and future orders, rules and regulations....”) you are required to provide the 2 advance change
notices, Please revise the language In these sections accordingly, if needed.

Please let ine know if you have any questions ahout the information | have provided. Thanks,

Jimmy

----- Original Message-----

Fronk: Jessica Renneker fmuilto:renneker@aninetworks,com|
Sent: Friday, January 17, 2014 7:.14 PM

To: Farley, James

Subject: Blue Pilot Energy, LLC

HiJimemy,

Attached, please tind Blue Pllot Energy’s updated Disclosure Statement for your liles,

Have p groat weekend. Please let me know if you have any questions or concerns.

Thanks,

Jessica
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STATE OF MARYLAND
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IN THE MATTER OF THE INVESTIGATION * BEFCRE THE
INTO THE MARKETING, ADVERTISING, PUBLIC SERVICE COMMISSION
AND TRADE PRACTICES OF AMERICAN * OF MARYLAND
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oy o
uy s bs
=&
m g:’fg On April 7, 2015, XOOM Energy Maryland, LLC ("XOOM"}
oY
K| filed a Motion in Limine ("Motion"). In the Motion, XOOM asks that

an order be issued to limit or strike certain testimony of the
Maryland Office of People's Counsel's ("OPC") witness, which was
pre-filed in this matter, On April 13, 2015, OPC filed its

response to the Motion and opposed any portion of its witness'

testimony being stricken. ©On April 14, 2015, oral argument on the

Motion was held. Counsel representing the Company, OPC, and the

Technical Staff ("Staff") each appeared at the hearing and each

presented argument on the Motion.
The majority of the testimony which XOOM asks to be

stricken addresses ita methodologies and strategies utilized in

calculating the variable price to be charged its customers. XOOM

argues that, as the Maryland Public Service Commission

{"commigsion") does not have authority to regulate XOOM's rates,

the testimony is not admissible. OPC counters that, even though

BPE Exhibit 5
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the Commission may not regulate the rates of a competitive
supplier, the Commission has the authority to determine whether the
Company's disclosure of the components and costs of its variable
rates are adequate and accurate and are not false or misleading.
According to OPC, unless the Commission receives testimony on the
pricing methodology and strategies, it will be unable to make this
determination. S5taff argues that it is important to have a
complete record to make a determination and that striking the
identified portions of the testimony ig not warranted or
appropriate.

Despite its lack of direct authority to regulate a
competitive supplier's pricing policies and rates, in a recent case
involving a competitive supplier,* the Commission expressed its
concexns as to the supplier's pricing policy of passing through
additicnal costs incurred in one regional transmission organization
region to all of its variable rate customers because "the Maryland
customers may not be fully informed that thelr varilable rate may be
calculated based upcn market prices across such a wide gecgraphic
area."’ The Commission found that the supplier "has an obligation

to clearly disclose the terms of its service to its Maryland

customers."?

! gSee Order No. B6211, In the Matter of the Invegtigation into the
Marketing Practices of Starion Energy Pa, Inc., Case No. 9324 (March 7,
2014) {"Starion Order").

? gtarion Order at 7.
* rd.
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I therefore conclude that not all testimony that
addresses pricing methodologies, including a description of the
costs recovered, is beyond the sceope of this proceeding or the
Commission's regulatory authority. Nevertheless, there must be
some limit on the extent of the testimony addressing the Company's
pricing policlies or this proceeding may become enmeshed in-a review
of whether the Company actually incurred the costs it seeks to
recover through rates or the reasonableness of other factors it may
utilize to determine a competitive market price - similar to a rate
case - which is beyond the scope of this proceeding. Consequently,
I find that a small portion of Ms. Alexander's testimony falls into
the category of a review of the reasonableness of the Company's
pricing strategies rather than on whether the factors comprising
the variable rates were adequately or accurately disclesed. It is
a fine line indeed as to whether the testimony is merely to address
the adequacy or accuracy of what has been disclosed to the customer
as to the supplier's prices or 1s designed to highlight the
reasonableness of the price. Accordingly, I have parsed through
the sections of testimony requested to be stricken by XOOM and have
redacted only those portions which I find are directed to the
reascnableness of the strategy or pricing policies. Attachment I
to the Confidential Version of this Ruling contains the pages of
Ms. Alexander's testimony or exhibits which have been redacted to
reflect the testimony I find should be stricken.

XOOM also requested Ms. Alexander's testimony addressing

the "monthly administrative charge" be stricken The Company cites
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a portion of the language of Order No. 86768, which initiated this
proceeding, to demonstrate that the proceeding is to review the

Company's actions:

with respect to the customer complaints cited
in the [Show Cause Order No. 86274], as well
as any customer complaints subsequently

filed, constitute: providing false and mia-
leading information about the expected range
and nature of variable prices; ... or

providing inadequate information to allow a

customer to make an informed choice regarding

the purchase of electriclty and natural gas.®

It argues that, as it never applied the charge and there
is no evidence that any customer complained about the existence of
this charge in the contract, any testimony about the charge is
beyond the scope of the proceeding.

I will strike Ms. Alexander's testimony addressing the
"monthly administrative charge" beginning on page 27, line 20
through page 28, line 7, including footnote 58 on page 28 as well
as the two data reguest responses addresszing the charge. Although
I am puzzled at the inclusion of the provision in the Company's
terms and conditions when the Company denies that it has ever
charged it and would not charge it without additional adequate
notice, I do not find any evidence that there are any allegations
against the Company in any customer complaint upon which the Show
Cause Order was 1nitially issued or subsequent thereto.

Accordingly, I agree with the Company that this portion of

' order No. B676B at 2.
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Ms. BRlexander's testimony is beyond the scope of this proceeding as

/W 7 2

Terry J. Roriine
Chie Public Utility Law Judge
FPublic Service Commissicon of Maryland

delegated by the Commission.

Attachment I - Omitted from Public Version



