BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Commonwealth of Pennsylvania, by Attorney 	:
General KATHLEEN G. KANE, Through the 	:
Bureau of Consumer Protection,			:
							:
And							:	C-2014-2427655
							:
TANYA J. McCLOSKEY, Acting Consumer 	:
Advocate,						:
							:
	v.					:
							:
BLUE PILOT ENERGY, LLC,		:
							:



ORDER GRANTING IN PART AND DENYING IN PART 
MOTION FOR ENTRY OF JUDGMENT 


		Presently before us for consideration is the Joint Motion of the Commonwealth of Pennsylvania Bureau of Consumer Protection and the Office of Consumer Advocate (Joint Complainants) For Entry of Judgment Against Blue Pilot Energy, LLC (Motion) filed on June 23, 2015, pursuant to 52 Pa. C.S. § 5.103, regarding motions generally, and 52 Pa. Code §§ 5.371-5.372, regarding motions for sanctions.  We are treating the Motion as a Motion for Summary Judgment or a Motion for Judgment on the Pleadings because, as discussed below, the Motion seeks that the underlying Complaint should be sustained and judgment entered in favor of the Joint Complainants.

Procedural History

		There has already been extensive litigation in this case.  For example, hearings for the purposes of admitting pre-served consumer testimony subject to cross-examination and timely motions took place on March 30 – April 1, 2015.  At that time, approximately 83 consumer witnesses’ pre-served testimonies with accompanying exhibits were admitted into the record.  Some cross examination exhibits were also admitted into the record.  The Commission has also ruled in response to a petition for interlocutory review that it has jurisdiction over, and that the Joint Complainants have properly raised, certain causes of action upon which relief may be granted by this agency.  Further hearings regarding expert testimony are scheduled for September 16-18, 2015.  
		
		Of note, on May 1, 2015, we issued an Order Granting Joint Complainants’ Motion to Compel Responses to Set VIII-1 and 2, and giving Blue Pilot ten (10) days from the date of the Order, until May 11, 2015, to provide responses to the following two Interrogatories.

Joint Complainants’ Set VIII-1 provides: 

Regarding Blue Pilot’s response to Joint Complainants Interrogatories Set I No. 9, describe in detail the “desired rate of return” Blue Pilot used in calculating rates for Pennsylvania customers on variable rate plans from March 31, 2012 until December 31, 2014.  Please provide the rate of return obtained by Blue Pilot from its Pennsylvania sales to customers on variable rate plans for March 31, 2012 until December 31, 2014.

Joint Complainants’ Set VIII-2 provides: 

Please provide all documents and/or correspondence that are identified or referred to in Blue Pilot’s response to Joint Complainants Discovery Request Set VI No. 7 for January 1, 2013 until December 31, 2014.

On May 4, 2015 at Docket No. A-2011-2223888[footnoteRef:1], pursuant to 52 Pa. Code § 54.41, Blue Pilot provided the Commission with notice of its intention to abandon service to its customers in Pennsylvania.  The notice requested a waiver of the Commission’s regulatory requirement of a 90-day notice requirement pursuant to 52 Pa. Code §54.41(b) and requested acceptance of a 30-45 day notice to its customers and affected electric distribution companies (EDCs).   [1:  	In Re: License Application of Blue Pilot Energy, LLC for Approval to Offer, Render, Furnish or Supply Electricity or Electric Generation Services as an Aggregator and Broker/Marketer of Retail Electric Power, A-2011-2223888.] 


On May 14, 2015, at Docket No. C-2014-2427655, Blue Pilot filed a Motion to Dismiss the joint complaint.  Blue Pilot requested the joint complaint be dismissed in light of, among other things, Blue Pilot’s surrender of its electric generation supplier license on or about May 4, 2015, and its decision to effectively cease enrolling new customers and operating its business in Pennsylvania.  

On May 29, 2015, Joint Complainants requested we “place the schedule for serving testimony in the instant case on hold until at least such time as the Motion to Dismiss and any other forthcoming motion(s) or actions from the Joint Complainants in light of these circumstances are resolved.”  Blue Pilot and intervenors, the Bureau of Investigation and Enforcement (I&E) and the Office of Small Business Advocate (OSBA), concurred in the request.  Joint Complainants did not move for sanctions at that time.

On June 1, 2015, we issued Procedural Order #6, which placed the procedural schedule on hold and suspended the deadlines for testimony until further notice.  The order did not cancel the hearing scheduled for September 16-18, 2015 or amend our prior Order Granting Motion To Compel Responses to Joint Complainants’ Interrogatories Set VIII-1 and VIII-2.  

On June 5, 2015, the Joint Complainants filed an Answer to Blue Pilot’s Motion to Dismiss setting forth various reasons why Blue Pilot’s Motion should be denied and the complaint should proceed to a hearing.
		Blue Pilot also did not respond to Joint Complainants’ Set IX interrogatories, which responses were due on June 5, 2015.  On June 8, 2015, we issued an Order denying Blue Pilot’s Motion to Dismiss and directed the parties to provide within ten (10) days a procedural schedule for the remainder of the proceeding concluding with evidentiary hearings on September 16-18, 2015, or the remaining schedule would be established by the Presiding Officers.  To date, no proposed procedural schedule has been offered by the parties.  
		On June 23, 2015, Joint Complainants filed a Joint Motion For Entry of Judgment Against Blue Pilot Energy, LLC (Motion), which we are also treating as a motion for sanctions, on the basis, in part, that Blue Pilot has failed to respond to interrogatories VIII-1 and VIII-2 despite our prior Order compelling them to provide responses.  On July 20, 2015, Blue Pilot filed an Opposition to Joint Complainants’ Motion for Entry of Judgment.  This motion is ripe for a decision.

Legal Standard

		A motion for judgment on the pleadings or a motion for summary judgment will be granted if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.  52 Pa. Code § 5.102.

§ 5.102. Motions for summary judgment and judgment on the pleadings.

 (a)  Generally. After the pleadings are closed, but within a time so that the hearing is not delayed, a party may move for judgment on the pleadings or summary judgment. A motion must contain a notice which states that an answer or other responsive pleading shall be filed within 20 days of service of the motion. 
 (b)  Answers. An answer to a motion for judgment on the pleadings or summary judgment, including an opposing affidavit or verification to a motion for summary judgment, may be filed within 20 days of the date of service of the motion. The answer to a motion for summary judgment may be supplemented by depositions, answers to interrogatories or further affidavits and admissions. 
 (c)  Motion for summary judgment. A motion for summary judgment must be based on the pleadings and depositions, answers to interrogatories, admissions and supporting affidavits. Documents not already filed with the Commission shall be filed with the motion. 
 (d)  Decisions on motions. 
(1) Standard for grant or denial on all counts. The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate. The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.

52 Pa. Code § 5.102.  When disposing of a Motion for Summary Judgment, the record must be examined in the light most favorable to the nonmoving party giving the nonmoving party the benefit of all reasonable inferences.  First Mortgage Co. of Pennsylvania v. McCall, 313 Pa. Superior Ct. 54, 56, 459 A.2d 406, 408 (1983).  All doubts as to the existence of a genuine issue of material fact must be resolved against the moving party.  Thomson Coal Co. v. Pike Coal Co., 412 A.2d 466 (Pa. 1979).

		We note as well that Section 5.371 (regarding Sanctions—general) provides in pertinent part:

(a) The Commission or the presiding officer may, on motion, make an appropriate order if one of the following occurs: 
(1) A party fails to appear, answer, file sufficient answers, file objections, make a designation or otherwise respond to discovery requests, as required under this subchapter. 
(2) A party deponent or an officer or managing agent of a party refuses to obey or induces another to refuse to obey an order of a presiding officer respecting discovery, or induces another not to appear. 

52 Pa. Code 5.371.

		Section 5.372 (regarding Sanctions—types) provides in pertinent part:

	(a)  The presiding officer, when acting under § 5.371 (relating to sanctions – general) may make one of the following:

	(1)	An order that the matters regarding which the questions were asked, the character or description of the thing or land, the contents of the paper, or other designated fact shall be taken to be established for the purposes of the action in accordance with the claim of the party obtaining the order.

	(2)	An order refusing to allow the disobedient party to support or oppose designated claims or defenses, or prohibiting the party from introducing in evidence designated documents, things or testimony.

	(3)	An order striking out pleadings or parts thereof, staying further proceedings until the order is obeyed, or entering a judgment against the disobedient party or individual advising the disobedience.

	(4)	An order with regard to the failure to make discovery as is just.

52 Pa. Code § 5.372.

		The Motion for Entry of Judgement will be denied in part and granted in part based on these legal standards.

Joint Complainants’ Position	

		Joint Complainants contend that since Blue Pilot has indicated to them that the Company no longer intends to defend itself in the instant proceeding, the Company’s unwillingness to answer Joint Complainants’ discovery requests has thwarted Joint Complainants’ ability to gather additional evidence in this matter; therefore, a judgment in favor of Joint Complainants should be entered without the necessity of further hearings.  The Joint Complainants further contend that there is already ample evidence in the record, based on the consumer witness testimony, to grant the Complaint and also submitted affidavits from three witnesses to further support its position.

		These discovery requests assist Joint Complainants in determining who they want to depose and call as witnesses at the further hearings currently scheduled for September 16-18, 2015, and to target additional discovery requests.  Thus, the Joint Complainants contend they are unable to gather relevant information pertinent to the case.

		Additionally, Joint Complainants’ request to amend their Joint Complaint to  add a Count that Blue Pilot has also violated the Commission’s regulations at 52 Pa. Code §111.7(b)(2) and 52 Pa. Code § 111.9, because the testimony of consumer witnesses from the hearing held on March 30, 2015, supports these findings.  
[bookmark: _GoBack]
		Joint Complainants request judgment be entered against Blue Pilot and that Blue Pilot be directed to: 1) refund $1,387,569.85 to customers (an amount equal to the amount customers were charged less their EDCs’ price to compare (PTC) rates for November 1, 2013 – March 31, 2014); and 2) refund customers as described in Exhibit SLE-3 to Exhibit G (Estonmin Aff.) and other customers similarly charged back to each customer’s applicable PTC for all billings by Blue Pilot after March, 2014.  Joint Complainants further request: 1) a permanent revocation of Blue Pilot’s EGS license; and 2) a civil penalty in the amount of whatever funds Blue Pilot has left after making refunds. 

 		Joint Complainants aver that responses to Joint Complainants’ Set VIII-1 and 2 as well as Set IX Interrogatories are overdue.  Rather than answering interrogatories, Blue Pilot indicated it does not intend to provide a response.   Thus, we construe this motion for judgment on the pleadings to also be a motion for sanctions for failure to comply with an order compelling discovery. 
[bookmark: 5.371.]
Blue Pilot’s Position

		Blue Pilot contends that the Joint Complainants’ requested sanctions are inappropriate and unsupported.  Blue Pilot also argued that the Joints Complainants inferred in their motion liability for customers not involved in this proceeding and argued that the “purported expert testimony should be stricken.”  Blue Pilot added that the record is not complete and there are still issues of material fact in dispute.  Therefore, judgment should not be entered in favor of Joint Complainants prior to an evidentiary hearing.  Blue Pilot states the Joint Complainants should have worked with Blue Pilot to establish a reinstated procedural schedule, but instead rushed to file the instant motion, seeking the most severe sanction.  Blue Pilot admits to leaving one discovery request in Set VIII and eight in Set IX outstanding, pending the outcome of Blue Pilot’s Motion to Dismiss.    Blue Pilot claims it did not respond to the discovery because the Commission had suspended the procedural schedule.  Blue Pilot concludes that the Motion should be denied and reiterates its position that the Complaint should be dismissed.

Disposition

		The Motion for Entry of Judgment will be granted in part and denied in part.  The Motion will be denied in part because genuine issues of material fact exist that warrant a hearing.  As stated above, the standard for granting a motion for summary judgment or judgment on the pleadings requires that there be no genuine issues of material fact and that the moving party is entitled to judgment as a matter of law.  When disposing of a Motion for Summary Judgment, the record must be examined in the light most favorable to the nonmoving party – ie, Blue Pilot – giving the nonmoving party the benefit of all reasonable inferences.  In this case, Blue Pilot made arguments in its Answer to the Joint Complainants’ Motion that are sufficient, when viewed in the light most favorable to Blue Pilot, to warrant a hearing and not have the Complaint granted based on a preliminary motion.  For example, the Joint complainants argued in their Motion that Blue Pilot’s prices failed to conform to the disclosure statements provided to customers in violation of Commission regulations.  In response, Blue Pilot argued in its Answer that it provided accurate pricing information about its services in accordance with Commission directives.  As a result, this is a genuine issue of material fact that requires a hearing to be resolved, along with several other issues raised in this proceeding. 

We note, however, that Blue Pilot requested in its Answer to the Motion that the Complaint be dismissed.  For the same reasons that we denied Blue Pilot’s Motion to Dismiss filed May 14, 2015, Blue Pilot’s requested relief will not be granted here.  We believe, at this juncture and absent a comprehensive settlement, that a hearing is appropriate and direct below that the parties submit a revised procedural schedule within ten (10) days of the date of this Order for purposes of continuing to litigate the underlying complaint.  If the parties cannot agree to a revised procedural schedule within ten (10) days of the date of this order, the remaining schedule will be established by the Presiding Officers.

		The Motion for Entry of Judgment will be granted in part, however, with regard to Blue Pilot’s failure to respond to discovery.  The failure to comply with the rules of discovery directly affects the due process rights of the Joint Complainants and prevents orderly and fair litigation. Nippes v. PECO Energy Co., Docket No. C-2013-2363324 (Initial Decision August 20, 2014, Final Order dated September 30, 2013).  The Commission has held that the orders of an administrative law judge must be complied with and that a failure to do so is a sufficient basis to support dismissal of the matter.  Snyderville Community Development Corporation v. Philadelphia Gas Work, Docket No. C-20055032 (Opinion and Order entered July 31, 2006).

		Blue Pilot’s conduct concerning this matter involves failing to comply with an order compelling discovery.   However, we are willing to give the Company the benefit of doubt that it inferred by our subsequent Procedural Order #6, that discovery deadlines were also suspended until further notice.  Therefore, Blue Pilot shall be given an additional ten (10) days from the date of entry of this Order within which time to serve full and complete answers to Set VIII-1 and 2.  In the event that Blue Pilot fails to serve answers to discovery, the Company shall be precluded from offering evidence at hearing regarding its rate of return, and pursuant to Section 5.372(a)(1), we will infer that the rate of return as part of its price offering in Pennsylvania regarding variable rate plans for March 31, 2012 until December 31, 2014 was unreasonably high and that the Company did earn income from Pennsylvania ratepayers during this time period.  Blue Pilot is additionally compelled to serve answers to Set IX, as the Company missed the June 5, 2015 deadline.   

Typical discovery sanctions include precluding a party from offering evidence or a defense which is related to the discovery which a party was directed to provide.  However, in this case, we will give Blue Pilot ten (10) days to comply with this Order compelling discovery.  If Blue Pilot does not provide such answers, we will presume that the company had a high rate of return during the polar vortex winter of 2013-2014, and that the Company did make an income during the months of January – April, 2014, in accordance with Joint Complainants’ claim.  Further, Blue Pilot will not be permitted to present evidence to rebut these presumptions at hearing.

		In cases where the Commission finds that one of the parties has litigated in bad faith, the Commission is empowered to impose sanctions in the form of civil penalties against that party.  66 Pa.C.S § 3301.  Section 3301 of the Public Utility Code permits the assessment of a civil penalty to “refuse to obey, observe, and comply with any regulation or final direction, requirement, determination or order made by the Commission.”  Although we could also direct a civil penalty be paid on a daily basis in the event that the company fails to fully respond to these Interrogatories within ten (10) days, there is no request for a civil penalty before us.  Accordingly, we decline to do so at this time.

		With regard to the Joint Complainant’s request in its Motion to amend its Complaint, that request will be denied as part of this Order as the Joint Complainants should more properly amend their Complaint in a separate pleading, not as part of this Motion.  The Joint Complainants are free to do that pursuant to the Commission’s regulations.  52 Pa. Code §5.91(a).  In response, Blue Pilot will be given an additional 20 days from the date the complaint is amended to answer the additional allegations.

		Finally, with regard to Blue Pilot’s request in its Answer that the “Joint Complainants’ purported testimony by stricken,” referring to the three affidavits the Joint Complainants attached to their Motion, this request will also be rejected.  In part, the request is premature because the Joint Complainants are not seeking the admission of these affidavits into the record of this proceeding as formal testimony but are only offering the affidavits in support of the Motion, as the Commission’s regulations allow.  As a result, to the extent the Joint Complainants determine to offer the affidavits, or similar testimony, into the record of this proceeding, Blue Pilot can raise any objections at that time.  At this juncture, however, such objections are premature and will be rejected.

		In conclusion, Joint Complainant’s Motion for Entry of Judgment is denied in part because, when viewing the pleadings in the light most favorable to Blue Pilot, there are genuine issues of material fact that warrant a hearing and judgment should not be entered on the basis of a preliminary motion.  The standard for granting a Motion for Summary Judgment or Judgment on the Pleadings, however, is high and the parties are reminded that the standard for a litigated case is preponderance of the evidence.  The Joint Complainants’ Motion is granted in part as a sanction because of Blue Pilot’s failure to respond to discovery.  Blue Pilot has indicated a willingness to continue defending itself in this complaint proceeding and is therefore being given ten (10) days to file answers to the outstanding discovery or a negative inference will be drawn against the Company.   Blue Pilot’s interpretation of our Procedural Order #6, that discovery deadlines were also suspended pending disposition of Blue Pilot’s Motion to Dismiss, is a plausible interpretation, especially because Joint Complainant’s did not move for sanctions prior to the disposition of the motion to dismiss. 

		We believe that a hearing is necessary regarding this Complaint, absent a comprehensive settlement of the issues.  Blue Pilot will be given an opportunity to defend itself through the protection of testimony and exhibits, and to cross examine witnesses in accordance with 66 Pa. C.S. §703.  The parties are directed to submit a revised procedural schedule within ten (10) days.  In the event that the parties should request a continuance of the September 16-18, 2015 hearing, said request should be made in writing.  Failure to submit a revised schedule within ten (10) days will result in one being established by the Presiding Officers.



ORDER


		THEREFORE,

IT IS ORDERED:

1. That the Joint Motion of the Commonwealth of Pennsylvania Bureau of Consumer Protection and the Office of Consumer Advocate For Entry of Judgment Against Blue Pilot Energy, LLC, dated June 23, 2015 is granted in part and denied in part. 

2. That Blue Pilot Energy, LLC shall serve full and complete answers to Set VIII-1, VIII-2, and Set IX, within ten (10) days of the date of entry of this Order.  

3. That, in the event that Blue Pilot Energy, LLC fails to serve answers to discovery as referenced in Ordering Paragraph No. 2, then the matters pertaining to Set VIII-1, VIII-2, and Set IX shall be established in accordance with the Joint Complainants’ claim pertaining to these matters. 

		4.	That the Commonwealth of Pennsylvania Bureau of Consumer Protection and the Office of Consumer Advocate are given leave to amend their Joint Complaint pursuant to the Commission’s regulations at Sections 5.91(a) and 5.92(e)  .



		5.	That Blue Pilot Energy, LLC is given leave to file an Answer to the Amended Joint Complaint within twenty (20) days of the date it is served the Amended Joint Complaint.

		6.	That the parties are directed to submit a revised procedural schedule within ten (10) days.


Date: August 4, 2015										
							Elizabeth Barnes
							Administrative Law Judge

					
												
							Joel H. Cheskis 
							Administrative Law Judge
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