BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Commonwealth of Pennsylvania, et al.		:
							:
	v.						:		C-2014-2427655
							:
Blue Pilot Energy, LLC				:



ORDER GRANTING MOTION TO COMPEL RESPONSES TO JOINT COMPLAINANTS’ INTERROGATORIES SET XI

On August 31, 2015, the Commonwealth of Pennsylvania, by Attorney General Kathleen G. Kane, through the Bureau of Consumer Protection (OAG), and Tanya J. McCloskey, Acting Consumer Advocate (OCA) (collectively referred to as “the Joint Complainants”) filed a Motion to Compel Responses to Joint Complainants’ Interrogatories Set XI, questions 1 through 4 in this proceeding.  In the Motion, Joint Complainants contend the information sought is neither privileged nor unduly burdensome to Blue Pilot Energy, LLC (Blue Pilot or Respondent).  Further, they contend that the information is likely to lead to admissible evidence and is relevant to the claims in Joint Complainants’ complaint.  Finally, they contend Blue Pilot has neither fully nor completely responded to questions 1-4 in responses to other Interrogatories in Set V.   

[bookmark: _GoBack]On September 8, 2015, Blue Pilot filed an Answer to the Motion to Compel.  Blue Pilot objects to Joint Complainants’ Set XI, numbers 1-4, asserting that the requested information is (1) privileged; (2) not relevant to the subject matter of this proceeding; (3) nonexistent; and (4) already provided in prior responses to interrogatories. Additionally, Blue Pilot asserted that it had already produced the information requested in Joint Complainants’ Set XI-3 and that it does not have the information requested in Set XI-2.  

For the reasons set forth below, Blue Pilot’s Objections shall be overruled and the Motion to Compel Responses to Set XI-1 through and including XI-4 shall be granted.  Blue Pilot will be directed to provide full responses within five days.

The standard for permissible discovery is set forth in Section 5.321 of the Commission’s regulations:
[bookmark: 5.321.]§ 5.321. Scope.
(c)  Scope. Subject to this subchapter, a party may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of another party, including the existence, description, nature, content, custody, condition and location of any books, documents, or other tangible things and the identity and location of persons having knowledge of a discoverable matter. It is not ground for objection that the information sought will be inadmissible at hearing if the information sought appears reasonably calculated to lead to the discovery of admissible evidence. 
52 Pa. Code § 5.321(c).  Section 5.361 of the Commission’s regulations, however, provides various limitations on the scope of discovery:
§ 5.361. Limitation of scope of discovery and deposition.
 (a)  Discovery or deposition is not permitted which: 
   (1)  Is sought in bad faith. 
[bookmark: OLE_LINK1][bookmark: OLE_LINK2]   (2)  Would cause unreasonable annoyance, embarrassment, oppression, burden or expense to the deponent, a person or party. 
   (3)  Relates to matter which is privileged. 
   (4)  Would require the making of an unreasonable investigation by the deponent, a party or witness. 
52 Pa. Code § 5.361(a).
Joint Complainants’ Set XI-1

Joint Complainants’ Set XI-1 provides: 
 	
Please identify the billing cycles applicable to all prices charged by Blue Pilot to customers in December 2013, January 2014, February 2014, and March 2014. 


	First, Blue Pilot objects to this interrogatory arguing that the information sought in Set XI-1 is privileged, because if Blue Pilot’s competitors obtained the information, it would place Blue Pilot at an economic disadvantage.  We rejected this argument previously made by Blue Pilot in an earlier Order dated March 3, 2015 (March 3 Order) wherein we held:  
 Blue Pilot’s arguments are without merit and will be rejected.  Blue Pilot has not demonstrated that the requested financial information is privileged simply because it may be proprietary.  Evidence is privileged if it relates, for example, to relationships between a doctor and a patient, a husband and a wife, a priest and a penitent, among others.  Privileged communications are those statements made by certain persons within a protected relationship which the law protects from forced disclosure.  Black’s Law Dictionary, West Publishing Company, 6th Edition at 1198.  The law affords higher protections to certain relationships so, for example, a patient can be forthright with his or her doctor and the best medical treatment can in turn be provided.  Sections 5.321 and 5.361 prohibit discovery of privileged matters to maintain these protected relationships.  52 Pa.Code §§ 5.321 and 5.361.  Such a protected relationship does not exist, however, with regard to Blue Pilot’s financial information.

Matter is not privileged and outside of the scope of discovery because it is proprietary.  Proprietary information that is not privileged is discoverable and protected by the Protective Order governing this proceeding.  Blue Pilot’s concern that answering interrogatories VI-1 and VI-7 would place the Company at an economic disadvantage is sufficiently resolved by the Protective Order. … 

As a result, Blue Pilot’s argument that the information sought in interrogatories VI-1 and VI-7 is not discoverable because the information is privileged or not covered by the Protective Order is without merit and will be rejected with regard to Blue Pilot’s costs, expenses and billing.

March 3rd Order at 8-9.  

		Further, to the extent the information sought is competitively sensitive, there is a Protective Order in effect in the instant proceeding which provides, in pertinent part:
That the parties may designate as “Confidential” those materials which customarily are treated by that party as sensitive or proprietary, which are not available to the public or which, if disclosed freely, would subject that party or others to risk of competitive disadvantage or other business injury …

Proprietary Information shall not be made available to a “Restricted Person.”  For the purpose of this Protective Order, “Restricted Person” shall mean: (i) an officer, director, stockholder, partner, or owner of any competitor of a party to this Protective Order, or an employee of such an entity if the employee’s duties involve marketing or pricing of the competitor’s products or services; (ii) an officer, director, stockholder, partner, or owner of any affiliate of a competitor of a party to this Protective Order (including any association of competitors of a party), or an employee of such an entity if the employee’s duties involve marketing or pricing of the competitor’s products or services; (iii) an officer, director, stockholder, owner or employee of a competitor of a customer of a party to this Protective Order if the Proprietary Information concerns any specific, identifiable customer of a party; and (iv) an officer, director, stockholder, owner or employee of an affiliate of a competitor of a customer of a party to this Protective Order if the Proprietary Information concerns a specific, identifiable customer of the party …

Protective Order dated September 3, 2014 at ¶¶ 3, 5.  Joint Complainants and their witnesses are bound by the Protective Order in this proceeding.  The Company may label the requested information “Confidential,” if appropriate, and if appropriately labeled, it will be kept confidential pursuant to the Protective Order.  

		Second, Blue Pilot asserts in its Answer that the information requested in Joint Complainants’ Set XI-1 is not relevant to the allegations filed in the Joint Complaint.  We disagree and find the information sought appears reasonably calculated to lead to the discovery of admissible evidence pursuant to 52 Pa. Code § 5.321(c) as the interrogatory seeks information directly relevant to the issue of pattern and practice.  Joint Complainants have alleged that Blue Pilot’s pattern and practice of behavior during the time period in question was misleading and deceptive and that Blue Pilot’s prices did not conform to its disclosure statement.  The Commission has determined that it has jurisdiction to determine whether an EGS has billed its customers in accordance with its disclosure statement.  

		Joint Complainants should have an opportunity to evaluate through discovery the billing cycles applicable to all prices charged by Blue Pilot to customers in December 2013 through March 2014.  The information sought in interrogatory XI-1 is likely to lead to the discovery of admissible evidence regarding whether Blue Pilot’s prices charged conform to its disclosure statement and is therefore discoverable.  The Joint Complainants are advocating on behalf of the public interest, and relevant information can include information related to a consumer that did not necessarily submit a complaint to Joint Complainants or provide testimony in this proceeding.  We are not persuaded to narrow the request to focus on only those customers who complained, thus leading to the initiation of the joint complaint.

		Furthermore, we reject Blue Pilot’s argument that the Joint Complaint in this proceeding pertains solely to the 97 customers whose testimony was submitted into the record of this proceeding.  This reading is too narrow.  Rather, the Joint Complainants are entitled in their statutory capacity to represent Blue Pilot’s Pennsylvania consumers as a whole and are doing so in this proceeding.  The information sought is likely to lead to admissible evidence and that Joint Complainants represent the public interest, not only the 97 consumers that complained to Joint Complainants.

	Finally, Blue Pilot argues that Joint Complainants’ Set XI-1 is unduly burdensome, vague, overbroad, sweeping, and harassing and would, therefore, cause Blue Pilot to make an unreasonable investigation.  We agree with Joint Complainants and find that Set XI-1 is a reasonably narrow inquiry specific to Pennsylvania customers and a short time period of four months.  The prohibition on discovery is not whether answering the discovery would be burdensome but, rather, whether it would be unduly burdensome.  Other EGS’s have been able to provide similar information in a short period of time.  Blue Pilot is a sophisticated company and should be able to produce the requested information within a short period of time as part of its defense.  Thus, we do not find Joint Complainants’ Set XI-1 to be vague, overbroad, sweeping, or harassing.  

	Finally, with regard to Blue Pilot’s objection to interrogatory XI-1 because the information has already been produced, we agree with Joint Complainants that Blue Pilot’s Responses to Set V-2 and V-4 do not appear to provide full and complete responses to the request in Set XI-1 as there is no information about the billing cycles applicable to Blue Pilot’s charges from December, 2013 through March, 2014.  

	For all of these reasons, Blue Pilot will be compelled to fully answer Joint Complainants’ Set XI-1 within five days from the date of entry of this Order.  The answer should include billing cycles as requested by Joint Complainants.

Joint Complainants’ Set XI-2
 
	Joint Complainants’ Set XI-2 provides: 
   
Please produce any and all spreadsheets used or created to develop or calculate the residential generation prices charged to Blue Pilot’s residential consumers in December 2013, January 2014, February 2014, and March 2014.  Please provide the spreadsheets in native format (i.e. excel).

		Blue Pilot contends it has no documents or information in its possession that is responsive to this request.  If Blue Pilot does not have any information, then the Company should provide Joint Complainants with a verified statement as such and Blue Pilot shall be precluded from subsequently introducing into evidence at hearing any information that should have been provided in discovery.  

Joint Complainants’ Set XI-3
 
	Joint Complainants’ Set XI-3 provides: 
   
Please produce any and all documents indicating all cost components used to develop the Company’s generation price (e.g. AEPS credits, ancillary services) and Blue Pilot’s average cost of acquiring the identified components for December 2013, January 2014, February 2014, and March 2014. 

Joint Complainants’ Set XI-4

		Joint Complainants’ Set XI-4 provides:
Please provide a sample calculation at monthly usage of 750 kWh of a price charged to Blue Pilot’s residential consumers that reflect a time period that includes at least 21 days in February 2014. 

		Blue Pilot contends that it has already provided the information requested in Set XI-3 and XI-4.  Specifically, Blue Pilot contends that it responded to Set XI-3 on March 13, 2015, when it provided a list of the records compiled or maintained which concern, refer or relate to costs, expenses and billing for its Pennsylvania operations.  Blue Pilot further contends its responses to Set V-3,V-5, V-6 and V-7 as well as VIII-2 are adequate and the Company should not be forced to perform Joint Complainant’s work by compiling a summary of the information requested in XI-3.  

		We agree with Joint Complainants that the responses to Set V-3 and V-5 do not contain information regarding Blue Pilot’s cost components used to develop the generation price or the Company’s average cost of acquiring these components for March 2014, as requested by Set XI-3.   The Commission’s regulations at 52 Pa. Code §5.321(c), provide for a broad scope of discovery.  We fail to see where Set XI-4 calls for an unreasonable analysis or improper work on the part of Blue Pilot in answering Set XI-4.  We further agree with Joint Complainants that the Commission’s regulations do not prohibit a hypothetical discovery request as long as it is relevant and may lead to admissible evidence.  

		For all of these aforementioned reasons and because we find these questions generally test whether Blue Pilot accurately and adequately disclosed the factors and conditions that affected its variable rates in order to permit its customers to make an informed choice regarding the purchase of electricity, we will grant the motion to compel full responses to Interrogatories Sets XI-1 through XI-4 within five days from the date of entry of this Order.  

ORDER

THEREFORE,

IT IS ORDERED:

1. That the Joint Motion of Complainants Commonwealth of Pennsylvania and the Office of Consumer Advocate to Compel Responses to Set XI-1 through and including Set XI-4 filed at Docket No. C-2014-2427655 is hereby granted.

2. That Blue Pilot Energy LLC is directed to respond fully to Set XI-1 through and including Set XI-4 within five (5) days of the date of entry of this Order.

3. That the objections of Blue Pilot Energy, LLC to interrogatories XI-1 through XI-4 are overruled.  


Date: September 11, 2015								
					Elizabeth Barnes
					Administrative Law Judge



											
					Joel H. Cheskis 
					Administrative Law Judge
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