BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Commonwealth of Pennsylvania, by Attorney 	:
General KATHLEEN G. KANE, Through the 	:
Bureau of Consumer Protection,			:
							:
And							:
							:
TANYA J. McCLOSKEY, Acting Consumer 	:	C-2014-2427655
							:
							:
Advocate,						:
                                         Complainants,		:
							:
	v.					:
							:
BLUE PILOT ENERGY, LLC,		:
                                         Respondent	:



NON-PROPRIETARY VERSION
ORDER DENYING MOTION FOR SANCTIONS 


		Presently before us for consideration is the Joint Motion of the Commonwealth of Pennsylvania Bureau of Consumer Protection and the Office of Consumer Advocate (Joint Complainants) For Sanctions Against Blue Pilot Energy, LLC (Motion) for the failure to provide full and complete responses to Joint Complainants’ eighth and ninth Sets of Interrogatories and Requests for Production of Documents (Joint Complainants’ Set VIII and Set IX). 
 
In the Motion filed on September 2, 2015, Joint Complainants contend Blue Pilot Energy, LLC (Blue Pilot or Respondent) did not comply with the Order Granting in Part and Denying in Part Motion for Entry of Judgment dated August 4, 2015, compelling it to provide full and complete answers to Joint Complainants’ Set VIII.  Joint Complainants further contend Blue Pilot’s Responses to Set IX-1 through Set IX-8 contain improper objections, and that the Responses to Set IX-1 and IX-7 not only contain improper objections, but are neither full nor complete.  

Joint Complainants seek the following sanctions be imposed upon Blue Pilot for the Company’s failure to fully and completely answer Joint Complainants’ Set VIII:
· The ALJs find that Blue Pilot’s “desired rate of return” utilized in calculating rates for Pennsylvania consumers is high, and that this fact is not disclosed to consumers in Blue Pilot’s marketing statements or the Company’s Disclosure Statement and that Blue Pilot shall not be permitted to rebut these findings at hearings or in briefs as a sanction for the failure to fully and completely answer Joint Complainants’ Set VIII-1; 

· The ALJs find that Blue Pilot had a high rate of return during the winter of 2013-2014 and that Blue Pilot shall not be permitted to rebut this finding at hearings or in briefs as a sanction for the failure to fully and completely answer Joint Complainants’ Set VIII-1;

· The ALJs direct that it is established in this matter that Blue Pilot had positive income after expenses during the months of January, February, March and April 2014 and that Blue Pilot shall not be permitted to rebut this finding at hearings or in briefs as a sanction for the failure to fully and completely answer Joint Complainants’ Set VIII-1; and

· The ALJs direct that it is established in this matter that Blue Pilot’s prices charged to Pennsylvania consumers do not match the pricing description in the Company’s Disclosure Statement and that Blue Pilot shall not be permitted to rebut this finding at hearings or in briefs as a sanction for the failure to fully and completely answer Joint Complainants’ Set VIII-2.

Motion at 2.



Joint Complainants also request that Blue Pilot be directed to pay a civil penalty for each discovery request in Joint Complainants’ Set IX not fully and completely answered by Blue Pilot per the Order of August 4, 2015,[footnoteRef:1] from August 14, 2015 until such date as the Company provides full and complete responses without impermissible objections to Joint Complainants’ Set IX. [1:  	Joint Complainants request that Blue Pilot be directed to pay civil penalties in the amount of $100 per day from August 14, 2015 until such date as full and complete responses are provided without impermissible objections regarding Joint Complainants Set IX-1, 2, 3, 4, 5, 6 and 8.  Joint Complainants request that Blue Pilot be directed to pay a civil penalty in the amount of $200 per day from August 14, 2015 until such date as full and complete responses are provided without impermissible objections regarding Joint Complainants Set IX-7.  Motion at 3, footnote 1.] 


On September 8, 2015, Blue Pilot filed an Answer to the Motion For Sanctions.  A certificate of service indicating Blue Pilot had offered supplemental responses was also filed at the Commission.  Blue Pilot represents that it is not withholding any further information and takes the position that it has provided a full and complete response to the interrogatories in question.

An informal telephonic conference was held with all parties present on September 10, 2015.  At the conference, Joint Complainants indicated that on September 8, 2015, they received supplemental responses to Set VIII and IX.  Joint Complainants stated that Respondents’ objections were removed from earlier responses.  Thus, it appears objections may not have been raised by Respondent in a separate document as provided by the Commission’s regulations, separate from the responses to Interrogatories, although we do not know this for a fact.  Joint Complainants further stated that the employment personnel file of Mr. Rosebeck was provided on September 3, 2015; however, otherwise, no further information was provided by the Company.  For the reasons set forth below, the Motion For Sanctions will be denied. 

Procedural History

On April 7, 2015, Joint Complainants served Joint Complainants’ Set VIII upon Blue Pilot.  On April 17, 2015, Blue Pilot served Objections to Joint Complainants’ Set VIII, numbers 1 and 2, asserting that the requested information is (1) privileged; (2) not relevant to the subject matter of this proceeding; and (3) would cause unreasonable annoyance and burden to Blue Pilot.  On April 23, 2015, Joint Complainants filed a Motion to Compel Blue Pilot’s responses to Joint Complainants’ Set VIII.  By Order entered May 1, 2015, Joint Complainants’ Motion to Compel was granted and Blue Pilot was directed to provide complete answers to Joint Complainants’ Set VIII within ten days by May 11, 2015.  It is undisputed that Blue Pilot served at least a partial response to Set VIII-2 on April 27, 2015.  Joint Complainants contend that Blue Pilot did not provide full and complete responses by May 11, 2015, as required by the May 1, 2015 Order.  On May 13, 2015, Joint Complainants served Set IX on Blue Pilot.

Instead of responding, Blue Pilot filed a Motion to Dismiss Complaint on May 14, 2015 because the Company intended to surrender its electric generation supplier (EGS) license and abandon service in Pennsylvania.  The Motion to Dismiss was denied by Order dated June 11, 2015.

On June 22, 2015, Joint Complainants’ filed a Joint Motion for Entry of Judgment Against Blue Pilot.  In our Order Granting in Part and Denying in Part Motion for Entry of Judgment (August 4 Order), we stated that we were willing to give the Company the benefit of the doubt that it inferred discovery deadlines were also suspended until further notice and directed Blue Pilot to serve full and complete responses to Joint Complainants’ Sets VIII and IX within ten days, or by August 14, 2015.  August 4 Order at 9, 12.  On or about July 20, 2015, Blue Pilot filed an Answer to Joint Complainants’ Motion for Entry of Judgment.  On August 14, 2015, Blue Pilot served Confidential Supplemental Objections and Responses to Joint Complainants’ Set VIII and Objections and Responses to Joint Complainants’ Set IX.  

Disposition

The Commonwealth Court of Pennsylvania has stated that “[d]iscovery itself is designed to promote free sharing of information so as to narrow the issues and limit unfair surprise.  It is a tool which serves each litigant and promotes judicial economy.”  See Pittsburgh Bd. of Public Educ. v. M.J.N. by N.J., 105 Pa Cmwlth. Ct. 397, 403, 524 A.2d 1385, 1388 (Pa. Commw. 1987).  The failure to comply with the rules of discovery directly affects the due process rights of the party seeking discovery and prevents orderly and fair litigation.  August 4 Order at 9, citing Nippes v. PECO Energy Co., Docket No. C-2013-2363324, I.D. at 5 (Aug. 20, 2013), Final Order (Sept. 30, 2013).

In relevant part, Section 5.371 of the Commission’s regulations states:

 (a)  The Commission or the presiding officer may, on motion, make an appropriate order if one of the following occurs: 

   (1)  A party fails to appear, answer, file sufficient answers, file objections, make a designation or otherwise respond to discovery requests, as required under this subchapter. 

52 Pa. Code § 5.371(a)(1).

Section 5.372 of the Commission’s regulations states:

(a)  The presiding officer, when acting under § 5.371 (relating to sanctions—general) may make one of the following:
   (1)  An order that the matters regarding which the questions were asked, the character or description of the thing or land, the contents of the paper, or other designated fact shall be taken to be established for the purposes of the action in accordance with the claim of the party obtaining the order. 

   (2)  An order refusing to allow the disobedient party to support or oppose designated claims or defenses, or prohibiting the party from introducing in evidence designated documents, things or testimony. 

   (3)  An order striking out pleadings or parts thereof, staying further proceedings until the order is obeyed, or entering a judgment against the disobedient party or individual advising the disobedience. 

 

  (4)  An order with regard to the failure to make discovery as is just.

52 Pa. Code § 5.372.
	
In the August 4 Order, we held that if Blue Pilot does not provide full and complete answers to Joint Complainants’ Set VIII-1 and VIII-2 within ten days, we will presume that the company had a high rate of return during the polar vortex winter of 2013-2014, and that the Company did make an income during the months of January – April, 2014, in accordance with the Joint Complainants’ claim.  Further, Blue Pilot will not be permitted to present evidence to rebut these presumptions at hearing.  August 4 Order at 9-10.  

We further gave Blue Pilot ten days to answer outstanding discovery, Sets VIII and IX, or a negative inference would be drawn against the Company.  Id. at 11.

Joint Complainants’ Interrogatories Set VIII-1

In Set VIII-1, Joint Complainants requested the following:

Regarding Blue Pilot's  response to Joint Complainants Interrogatories Set I No. 9, describe in detail the "desired rate of return" Blue Pilot used in calculating rates for Pennsylvania customers on variable rate plans from March 31, 2012 until December 31, 2014.   Please provide the rate of return obtained by Blue Pilot from its Pennsylvania sales to customers on variable rate plans for March 31, 2012 until December 31, 2014.

Blue Pilot objected to this discovery request in Objections served on April 17, 2015.  These objections were overruled by Order dated May 1, 2015, and we directed Blue Pilot to provide a full and complete response to Joint Complainants’ Set VIII-1.  In the August 4 Order, we again directed Blue Pilot to provide full and complete answers to Joint Complainants’ Set VIII-1 or sanctions would be imposed.  On August 14, 2015, Blue Pilot served Confidential Supplemental Objections and Responses to Joint Complainants’ Set VIII-1, as follows:

BEGIN CONFIDENTIAL 






























 END CONFIDENTIAL

[bookmark: _GoBack]Joint Complainants argue that the above response is neither full nor complete as directed in the August 4 Order.  Specifically, Blue Pilot fails to “describe in detail the ‘desired rate of return’ Blue Pilot used in calculating rates for Pennsylvania customers on variable rate plans from March 31, 2012 until December 31, 2014,” which is requested in Set VIII-1.  Instead, Blue Pilot responds that it BEGIN CONFIDENTIAL 				END CONFIDENTIAL but that statement/answer relates to profits only, not the desired rate of return that Blue Pilot actually used in calculating rates from March 31, 2012 until December 31, 2014.

Joint Complainants further contend that Blue Pilot’s supplemental objections provided with its response to Set VIII-1 are not permissible.  The Commission’s regulations require answers to written interrogatories be provided in a certain form.  Section 5.342 outlines the required form of an answer as follows:

(a)(4)	Form. Answers to interrogatories must [a]nswer each interrogatory fully and completely unless an objection is made.

52 Pa. Code § 5.342(a)(4).  Moreover, the Commission’s discovery regulations require specific, well-justified objections.  Section 5.342 of the Commission’s regulations provide in pertinent part: 

(c)	. . . An objection must: 
(1)	Restate the interrogatory or part thereof deemed objectionable and the specific ground for the objection.

52 Pa. Code § 5.342(c)(1).  Such “specific ground for the objection” must be stated in a document separate from an answer to the discovery request.  52 Pa. Code § 5.342(c).

There is no provision in the Commission’s regulations, however, permitting supplemental objections to discovery requests.  Joint Complainants contend that Blue Pilot’s Supplemental Objections and incomplete response to Set VIII-1 fail to meet the requirements of the Commission’s regulations or our directives.

Blue Pilot responds that it fully responded to VIII-1, and provided all information sought in that request.  No other information exists to further provide Joint Complainants.  Blue Pilot contends that it has interpreted the phrase “desired rate of return” referenced in its response to refer to BEGIN CONFIDENTIAL  END CONFIDENTIAL Further, in its supplemental response, Blue Pilot stated that its rate of return based on its sales to customers on variable rate plans in Pennsylvania from March 31, 2012 until December 31, 2014, was BEGIN CONFIDENTIAL END CONFIDENTIAL.

As it appears Blue Pilot is providing at least an actual percentage of profit/loss that Blue Pilot is equating to a rate of return for the time period in question, Blue Pilot has supplemented its response.  Further, Blue Pilot’s response that BEGIN CONFIDENTIAL 					END CONFIDENTIAL may arguably not correspond to a response given to an earlier Interrogatory Set I No. 9; however, we are not convinced that this is an incomplete response.  We find the response to be complete enough to persuade us to not impose the sanction of finding a high rate of return was desired and obtained during December 2013 through March, 2014 in Pennsylvania.  If the Company had BEGIN CONFIDENTIAL 			
END CONFIDENTIAL as it responded, then the Company will be prohibited from introducing in evidence designated documents, things or testimony to prove otherwise at hearing.   If Joint Complainants can prove at the hearing that more information should have been provided, then that fact will weigh against the Respondent.  However, at this time, we find in favor of Respondent regarding this issue. 



Joint Complainants’ Interrogatories Set VIII-2 

In Set VIII-2, Joint Complainants requested the following:

Please provide all documents and/or correspondence that are identified or referred to in Blue Pilot’s response to Joint Complainants Discovery Request Set VI No. 7[footnoteRef:2] for January 1, 2013 until December 31, 2014. [2: 	In Set VI-7, Joint Complainants requested that Blue Pilot:  “[p]lease describe in detail the records compiled or maintained by Respondent which concern, refer or relate to costs, expenses, profits, losses, revenues, and billing for Respondent’s Pennsylvania operations.”  Blue Pilot’s response to Set VI-7, served on March 13, 2015, was as follows:

Response: Pursuant to the Order [granting Joint Complainants’ Motion to Compel, inter alia, response to Set VI-7], BPE states that the records compiled or maintained by Respondent which concern, refer or relate to costs, expenses and billing for Respondent’s Pennsylvania operations are as follows:
	Costs
PJM Regional Transmission Organization invoices
	Expenses
Vendor Invoices
Professional Services Invoices
Indirect Overhead Allocation listing
	Billing
EDI Records to and from EDC’s from the following categories: 867, 810, 824, and 820.
BPE reserves the right to supplement its response to this Discovery Request.
] 


Blue Pilot served objections to this discovery request on April 17, 2015.  Blue Pilot served a partial response to Set VIII-2 on April 27, 2015.  The Company’s objections were overruled by an Order dated May 1, 2015, and we directed Blue Pilot to provide a full and complete response to Joint Complainants’ Set VIII-2.  In the May 1, 2015 Order, we identified the information that Joint Complainants noted was missing from the Company’s partial response to Set VIII-2.  See May 1, Order at 8.  In the August 4 Order, the ALJs again directed Blue Pilot to provide a full and complete response to Joint Complainants’ Set VIII-2 or sanctions would be imposed.
	
On August 14, 2015, Blue Pilot served Confidential Supplemental Objections and Responses to Joint Complainants’ Set VIII-2, as follows:
Objection:    Without waiving BPE's previous objections to Discovery Request No. 2, BPE responded to this request on April 27, 2015.[footnoteRef:3] [3: 	On April 27, 2015, Blue Pilot provided the following partial response to Set VIII-2:
Subject to and without waiving the objections filed on April 17, 2015, see BPE-PALIT-002890-3201, which are contained on the enclosed CD.] 


Joint Complainants contend that Blue Pilot did not fully and completely answer Set VIII-2 in its partial response provided to Joint Complainants on April 27, 2015, as the Company did not provide EDI records to and from EDCs related to the following categories: 867, 810, 824 and 820.  No files or documents identified as EDI records to and from EDCs or relating thereto were provided by Blue Pilot.  As such, Blue Pilot’s response to Joint Complainants’ Set VIII-2 is not full and complete as directed by the ALJs in their May 1, 2015 Order and the August 4 Order.

Joint Complainants request that Blue Pilot be sanctioned for failure to comply with the May 1, 2015 and August 4 Order, by finding that Blue Pilot’s prices charged to Pennsylvania consumers do not match the pricing description in the Company’s Disclosure Statement and that Blue Pilot shall not be permitted to rebut this finding at hearings or in briefs. Joint Complainants also request that Blue Pilot be directed to pay a civil penalty in the amount of $100 per day from August 14, 2015 until such date as the Company provides full and complete responses without impermissible objections to Joint Complainants’ Set VIII-2. 

Blue Pilot contends it fully responded to this request and that the EDI documents were produced as BPE-PALIT-002953-57, on April 27, 2015, and these five files contain EDI records for categories 867, 810, 824, and 820.  Thus, Blue Pilot contends it fully complied with obligations under the May 1 and August 4, 2015 Orders and provided all documents sought in VIII-2.

There appears to be a disagreement as to whether the responses to Set VIII-2 are complete.  In our May 1, 2015 Order, we stated:

Set VIII-2 requests “all documents and/or correspondence that are identified or referred to in Blue Pilot’s response” to OAG/OCA Set VI-7 for Jan. 1, 2013 through Dec. 31, 2014.  Accordingly, we encourage the Joint Complainants to work with Blue Pilot to directly identify in more detail what is lacking.  Blue Pilot’s responses may be marked confidential and treated as such under the Protective Order.  We previously determined that the information requested in Set VIII-2 relating to costs, expenses and billing for Pennsylvania operations is relevant to the issue of whether Blue Pilot charged prices that conformed to the Company’s Disclosure Statement and that the request is not vague, overbroad or unduly burdensome to Blue Pilot.  See March 3 Order at 5-6; See also Joint Complaint at Count II (prices nonconforming to disclosure statement).  For all of these aforementioned reasons we will grant the motion to compel full responses to VIII-2 within 10 days from the date of entry of this Order.

We have no access to the CD that contains BPE-PALIT-002953-57, the specific responses to VIII-2.  We hesitate to make a preliminary finding and sanction that Blue Pilot’s prices charged to Pennsylvania consumers do not match the pricing description in the Company’s Disclosure Statement and that Blue Pilot shall not be permitted to rebut this finding at hearings or in briefs without fully understanding the disputed responses. Further, we deny Joint Complainants’ request for civil penalty in the amount of $100 per day from August 14, 2015 until such date as the Company provides full and complete responses without impermissible objections to Joint Complainants’ Set VIII-2. If Joint Complainants can prove at the hearing that more information should have been provided, then that will weigh against Respondent.  However, we find in favor of Respondent regarding this issue.

Joint Complainants’ Interrogatories Set IX-1 through Set IX-8 

On August 14, 2015, Blue Pilot served Confidential Objections and Responses to Set IX-1 through 8.  As discussed on the conference call, it appears that as of September 8, 2015, the Company redacted its Objections from these Objections and Responses.  Thus, it appears that Blue Pilot has attempted to cure its procedural defects in its responses.  We do not know whether these objections to Set IX are contained in a separate document in accordance with our regulations.  The sole reason given for sanctions regarding Set IX-2 through Set IX-6 and Set IX-8, was that objections were improperly provided with the Interrogatories’ responses.  Joint Complainants do not contend the responses were incomplete.

Under the Commission’s regulations, objections to written interrogatories and requests for production of documents must be provided in a certain manner and served at a different time than answers to written interrogatories.  See 52 Pa. Code §§ 5.342 and 5.349(d).  Furthermore, to be timely, objections must be served within ten days of receiving the discovery request.  52 Pa. Code §§ 5.342(e) and 5.349(d).   We agree with Joint Complainants that it is improper to both object and answer discovery requests.  See e.g. Pa PUC v. Pennsylvania American Water Co., Docket No. R-2011-2232243, Order at 12 (July 21, 2011).  (PAWC).  In PAWC, the company simultaneously objected to and answered in the same document interrogatories propounded on the company by the OCA.  The ALJ held that the company’s conduct in answering and objecting in the same document “creates a situation that [is] highly confusing to both the Parties and the ALJs in this case . . . [and] such a tactic causes confusion on the parties conducting discovery and is highly improper.”  Id.  In the August 4 Order, the ALJs noted that “[i]n cases where the Commission finds that one of the parties has litigated in bad faith, the Commission is empowered to impose sanctions in the form of civil penalties against that party.”  August 4 Order at 10.  Specifically, Section 3301 of the Public Utility Code permits the assessment of a civil penalty in situations where a party “refuse[s] to obey, observe, and comply with any regulation or final direction, requirement, determination or order made by the Commission.”  See 66 Pa. C.S § 3301.

Although it is true that we noted in the August 4 Order that if a request for a civil penalty was before us, we “could also direct a civil penalty be paid on a daily basis in the event that the company fails to fully respond to these Interrogatories within ten (10) days,” Blue Pilot’s counsel apologized for the procedural error, and attempted to cure it by serving supplemental responses on September 8, 2015, which redacted the objections from the responses earlier given.  Thus, we are not convinced to direct civil penalties when it appears the defect may have been cured.  We may consider these facts in the consideration of an assessment of civil penalties overall.  If we are convinced at the end of the hearing that information was withheld or there was an intent to disregard the Commission’s regulations, then this may factor into increasing any civil penalty.  August 4 Order at 10.  Therefore, Joint Complainants’ request for a directive to Blue Pilot to pay civil penalties from August 14, 2015 until such date as the Company provides full and complete responses without impermissible objections to Joint Complainants’ Set IX are denied.

Additionally, Joint Complainants contend the responses to Set IX-1 and Set IX-7 are incomplete.

In Set IX-1, Joint Complainants requested the following:

a.	Identify and describe specific responsibilities and duties of the persons listed below regarding their respective positions held at Blue Pilot from June 10, 2011 to the date of each person’s separation from Blue Pilot.  

		i.	Andrea Zingo 
		ii.	Sandra Morton 
		iii.	Darrell Overturf 

b.	Provide, in corresponding subparts, the date of and reasons for the separations of each of the persons named in 1.a.

In addition to an objection, Blue Pilot offered a confidential response as follows:

BEGIN CONFIDENTIAL  																																		END CONFIDENTIAL

Joint Complainants contend the above response is partial and not complete and they request a civil penalty in the amount of $100 per day until complete responses are provided.  We are not convinced that the confidential response is not complete.  If Joint Complainants can prove at the hearing that more information should have been provided, then that will weigh against Respondent. 

In Set IX-7, Joint Complainants requested the following:

Please provide Blue Pilot’s employment file for Gregory Rosebeck, including the last known address and phone number of Gregory Rosebeck.

On August 14, 2015, Blue Pilot served Confidential Objections and Responses to Joint Complainants’ Set IX-7.  The confidential response is as follows:

BEGIN CONFIDENTIAL


END CONFIDENTIAL
	At the telephonic conference on September 10, 2015, Joint Complainants stated that on or about September 3, 2015, they received the personnel file of Mr. Rosebeck.  Thus, it appears this objection is moot.  

Conclusion

Through this Order, we do not preclude the Joint Complainants from making further arguments in testimony or in their briefs regarding the merit of Blue Pilot’s responses.  To the extent that the Joint Complainants believe the answers are somehow insufficient, they are free to make those arguments.  Likewise, Blue Pilot will be prohibited from making arguments or presenting evidence that contradicts these discovery responses.  Nevertheless, we find the Joint Complainants have not met their burden to have the requested sanctions imposed at this time. For all of these aforementioned reasons, Joint Complainants’ Motion For Sanctions shall be denied as follows.

ORDER


THEREFORE,

IT IS ORDERED:

1. That the Joint Motion of Complainants Commonwealth of Pennsylvania and the Office of Consumer Advocate to Sanction Blue Pilot for the failure to provide full and complete responses to Joint Complainants’ eighth and ninth Sets of Interrogatories and Requests for Production of Documents (Joint Complainants’ Set VIII and Set IX) is denied. 


Date: September 16, 2015									
							Elizabeth Barnes
							Administrative Law Judge


												
							Joel H. Cheskis 
							Administrative Law Judge
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