BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Commonwealth of Pennsylvania, et al.		:
							:
	v.						:		C-2014-2427659
							:
Respond Power LLC					:
							:
							:
Pennsylvania Public Utility Commission, 		:
Bureau of Investigation and Enforcement		:		C-2014-2438640
							:
	v.						:
							:
Respond Power LLC					:



PROCEDURAL ORDER #6


On August 25, 2015, Respond Power LLC (Respond) and the Bureau of Investigation and Enforcement (I&E) filed a Petition for Approval of Settlement seeking to settle a formal complaint filed by I&E against Respond at Docket Number C-2014-2438640.  On August 26, 2015, a previously scheduled hearing was convened that involved the formal complaint filed by I&E against Respond and a formal complaint filed by the Commonwealth of Pennsylvania, Office of Attorney General (OAG) and the Office of Consumer Advocate (OCA) against Respond.  The complaint filed by I&E against Respond had previously been consolidated with the complaint filed by the OAG and OCA against Respond.  

At the beginning of the August 26, 2015 hearing, the OAG and OCA raised several procedural and substantive objections to the settlement.  At the conclusion of a lengthy discussion between the parties and the Presiding Officers regarding the settlement and the issues raised by the OAG and OCA, it was determined that Respond and I&E would file their statements in support of the settlement along with any stipulation of facts in support of the settlement by September 11, 2015.  It was also agreed that the OAG and OCA would indicate by September 21, 2015 what their initial response to the settlement was and that the parties would reconvene on October 15, 2015 for a further hearing on the settlement, as may be necessary.  Subsequently, the date for submission of statements in support and any stipulation of facts in support of the settlement, and OAG and OCA’s response, were moved back one week.

On September 18, 2015, Respond and I&E submitted an Amended Petition for Approval of Settlement along with a Stipulation of Facts in Support of the Settlement and Statements in Support of the Settlement.  Respond and I&E requested that the settlement be approved in its entirety without modification.  

On September 28, 2015, the OAG and OCA filed Joint Initial Objections setting forth various reasons why the settlement should be rejected.  The OAG and OCA requested that the October 15, 2015 hearing be convened so that they can question witnesses regarding the settlement and present evidence if necessary regarding objections to the settlement.  The OAG and OCA also requested that I&E and Respond be directed to produce witnesses able to answer questions about the settlement and that they also be given 30 days after the close of the record to present their full legal analysis in written objections to the settlement.[footnoteRef:1] [1:  	Additional “housekeeping matters” were also discussed in the Joint Initial Objections.  This includes written supplement testimony regarding re-billing/re-rating as discussed during the August 26, 2015 hearing and admission of a stipulation regarding certain exhibits that remained outstanding from the August 26, 2015 hearing.  Neither of those issues were objected to by either I&E or Respond and, therefore, will not be discussed in this Order and will be addressed during the October 15, 2015 hearing.] 


On October 5, 2015, Respond filed its response to the OAG and OCA Joint Initial Objections.  In its response, Respond argued, among other things, that the requests of the OAG and OCA are unprecedented and would exceed any process that is legally due to those parties.  Respond also argued that the OAG and OCA’s proposal would only serve to delay review of the settlement which, it contended is supported by substantial record evidence and in the public interest.  Respond argued that adopting the OAG and OCA’s proposal would discourage parties in future proceedings from entering into non-unanimous settlements and is, therefore, contrary to the Commission’s policy promoting settlement.  Respond also responded to each of the substantive issues raised by in the Joint Initial Objections and concluded that the October 15, 2015 hearing be limited to the “housekeeping matters” and any questions on the settlement from the Presiding Officers with the OAG and OCA able to conduct cross-examination only in response to the Presiding Officers’ questions.  Respond added that a procedural schedule should be established for concluding the litigation of the OAG and OCA complaint.

Also on October 5, 2015, I&E filed its response to the OAG and OCA Joint Initial Objections.  In its response, I&E argued, among other things, that conducting a further hearing on the terms of the settlement is not only unnecessary but contrary to the Commission’s regulations regarding review of the settlement and the Commission’s policy encouraging settlement.  I&E reiterated several times throughout its response that the issues raised in the Joint Initial Objections are legal issues and no material facts are alleged warranting further testimony but, rather, are for the Presiding Officers and the Commission to decide.  I&E also addressed each of the substantive issues contained in the Joint Initial Objections and concluded that a  further evidentiary hearing could result in substantial due process violations for the settling parties.

The purpose of this Order is to reconcile the contrasting requests for concluding this consolidated proceeding and preserve the due process rights of all parties.  In consideration of the Joint Initial Objections and the responses to it filed by Respond and I&E, we have determined that the OAG and OCA will be given the opportunity to submit written supplemental testimony setting forth their formal objections to the settlement submitted on September 18, 2015 by Respond and I&E no later than 4:30 p.m. on Tuesday October 13, 2015.  Any testimony filed by the OAG and OCA will be admitted in to the record subject to cross-examination and any timely motions during the hearing on October 15, 2015, at which time the additional “housekeeping matters” discussed above will also be addressed.  Furthermore, Respond and I&E will have the opportunity during that hearing to present oral responsive testimony in response to any supplemental testimony filed by the OAG and OCA.  As a result, I&E and Respond are directed to have witnesses available for that hearing who are knowledgeable about the settlement and able to answer questions about the settlement.  All witnesses can appear telephonically but counsel should be present in the hearing room.  At the conclusion of the hearing on October 15, 2015, a schedule will be set for the submission of main and reply briefs regarding all issues, including those regarding the settlement between I&E and Respond and those that remain unsettled regarding the complaint file by OAG and OCA.

We note, in particular, that the settlement between Respond and I&E was first presented late in the day on the day before the evidentiary hearing in this case (and subsequently modified via email later on the day it was presented).  As a non-unanimous settlement, the opposing parties must have an opportunity to respond to the proposed settlement.  Had the settlement been provided earlier, the non-settling parties may have been able to raise any concerns with the settlement during the August 26, 2015 hearing.  Given the short period between when the settlement was first provided and the August 26, 2015 hearing, however, such a response at that time was not possible.  We, therefore, believe that it is appropriate to give the non-settling parties an opportunity to review the settlement and present their response to it.  As a result, the parties were instructed during the August 26, 2015 hearing to reserve October 15, 2015 for the date for that opportunity.  Holding that hearing will be consistent with the Commission’s policy to promote settlements while still preserving the due process rights of the non-settling parties in response to the settlement.  Similarly, the due process rights of the settling will also be preserved because they will have an opportunity during the October 15, 2015 hearing to present oral responsive testimony to any supplemental testimony filed by the OAG and OCA.  In the interim, Respond, OAG and OCA are further encouraged to continue settlement discussions in the event the remaining contested issues can be resolved as well.

ORDER


THEREFORE,

IT IS ORDERED:

1. That the Office of Attorney General and the Office of Consumer Advocate will submit, no later than 4:30 on Tuesday, October 13, 2015, written supplemental testimony in response to the Amended Petition for Approval of Settlement filed by Respond Power LLC and the Bureau of Investigation and Enforcement that was submitted on September 18, 2015.

2. That any written supplemental testimony submitted pursuant to paragraph 1 will be admitted into the record subject to cross-examination and timely motions during the hearing scheduled for Thursday, October 15, 2015.

3. That Respond Power LLC and the Bureau of Investigation and Enforcement will be given the opportunity during the hearing on October 15, 2015 to present oral responsive testimony to any written supplemental testimony submitted pursuant to paragraph 1.

4. That Respond Power LLC and the Bureau of Investigation and Enforcement are directed to have witnesses available for the hearing on October 15, 2015 who are knowledgeable about the settlement and able to answer questions about the settlement.


Date: October 7, 2015										
							Elizabeth Barnes
							Administrative Law Judge


												
							Joel H. Cheskis 
							Administrative Law Judge
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