BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Commonwealth of Pennsylvania, et al.		:
							:
	v.						:		C-2014-2427655
							:
Blue Pilot Energy, LLC				:



ORDER GRANTING MOTION TO COMPEL RESPONSES TO JOINT COMPLAINANTS’ INTERROGATORIES SET XII-26


On October 1, 2015, the Commonwealth of Pennsylvania, by Attorney General Kathleen G. Kane, through the Bureau of Consumer Protection (OAG), and Tanya J. McCloskey, Acting Consumer Advocate (OCA) (collectively referred to as “the Joint Complainants”) filed a Motion to Compel Responses to Joint Complainants’ Interrogatories Set XII, question 26 in this proceeding.  In the Motion, Joint Complainants contend the information sought is neither privileged nor unduly burdensome to Blue Pilot Energy, LLC (Blue Pilot or Respondent).  Further, they contend that the information is likely to lead to admissible evidence and is relevant to the claims in Joint Complainants’ complaint.  Finally, they contend that although in response to Set VIII-1, Blue Pilot provided a rate of return over a time period of March 31, 2012 through December 31, 2014, the Joint Complainants would like to know the rate of return for sales to Pennsylvania customers on variable rate plans, broken down by month, for the period March 2012 through December 2014.   This information will assist Joint Complainants in evaluating whether the prices charged to Pennsylvania customers on variable rate plans were in conformance with the Company’s disclosure statement and advertised price to consumers.



The standard for permissible discovery is set forth in Section 5.321 of the Commission’s regulations:
[bookmark: 5.321.]
§ 5.321. Scope.
(c)  Scope. Subject to this subchapter, a party may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of another party, including the existence, description, nature, content, custody, condition and location of any books, documents, or other tangible things and the identity and location of persons having knowledge of a discoverable matter. It is not ground for objection that the information sought will be inadmissible at hearing if the information sought appears reasonably calculated to lead to the discovery of admissible evidence. 

52 Pa. Code § 5.321(c).  Section 5.361 of the Commission’s regulations, however, provides various limitations on the scope of discovery:

§ 5.361. Limitation of scope of discovery and deposition.
 (a)  Discovery or deposition is not permitted which: 
   (1)  Is sought in bad faith. 
[bookmark: OLE_LINK1][bookmark: OLE_LINK2]   (2)  Would cause unreasonable annoyance, embarrassment, oppression, burden or expense to the deponent, a person or party. 
   (3)  Relates to matter which is privileged. 
   (4)  Would require the making of an unreasonable investigation by the deponent, a party or witness. 

52 Pa. Code § 5.361(a).

Joint Complainants’ Set XII-26

Joint Complainants’ Set XII-26 provides: 

Regarding the Company’s confidential supplemental response to OAG/OCA Set VIII-1, please provide the rate of return obtained by Blue Pilot for sales to Pennsylvania customers on variable rate plans, by month, for the period March 2012 through December 2014.

		Blue Pilot asserts in its Answer that the information requested in Joint Complainants’ Set XII-26 is not relevant to the allegations filed in the Joint Complaint.  We disagree and find the information sought appears reasonably calculated to lead to the discovery of admissible evidence pursuant to 52 Pa. Code § 5.321(c) as the interrogatory seeks information directly relevant to the issue of whether Blue Pilot charged prices that conformed to the Company’s disclosure statement or advertised price.  Therefore, the motion to compel shall be granted, and Blue Pilot shall be directed to provide full and complete answers to Set XII-26 within ten (10) days of the date of entry of this Order.  The Company may label the response “Confidential,” if appropriate, and if appropriately labeled, it will be kept confidential pursuant to the Protective Order.

ORDER


THEREFORE,

IT IS ORDERED:

1. That the Joint Motion of Complainants Commonwealth of Pennsylvania and the Office of Consumer Advocate to Compel Responses to Set XI-1 through and including Set XII-26 filed at Docket No. C-2014-2427655 is hereby granted.

2. That Blue Pilot Energy LLC is directed to respond fully to Set XII-26 within ten (10) days of the date of entry of this Order.

3. That the objections of Blue Pilot Energy, LLC to interrogatories XII-26 are overruled.


Date: October 9, 2015										
							Elizabeth Barnes
							Administrative Law Judge


												
							Joel H. Cheskis 
							Administrative Law Judge
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