BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Commonwealth of Pennsylvania, et al.		:
							:
	v.						:		C-2014-2427655
							:
Blue Pilot Energy, LLC				:



ORDER GRANTING IN PART AND DENYING IN PART
MOTION TO COMPEL RESPONSES TO BLUE PILOT ENERGY, LLC’S INTERROGATORIES SET IV


On June 20, 2014, the Commonwealth of Pennsylvania, by Attorney General Kathleen G. Kane, through the Bureau of Consumer Protection (OAG), and Tanya J. McCloskey, Acting Consumer Advocate (OCA) (collectively referred to as “Joint Complainants”) filed with the Pennsylvania Public Utility Commission (Commission) a formal Complaint against Blue Pilot Energy, LLC (“Blue Pilot” or “the Company”) at Docket No. C-2014-2427655.  In their Complaint, Joint Complainants averred that they had received numerous contacts and complaints from consumers related to variable rates charged by Blue Pilot, including eleven formal complaints filed by consumers at the Commission.  The Joint Complainants further averred that Blue Pilot used a variety of marketing and advertising mediums to solicit residential customers for its variable rate plan.  As a result, Joint Complainants averred five separate counts against Blue Pilot, including, but not limited to, failing to provide accurate pricing information, making misleading and deceptive promises of savings and lack of good faith handling of complaints.  The Joint Complainants made several requests for relief, including providing restitution and prohibiting deceptive practices in the future.

On July 10, 2014, Blue Pilot filed an Answer in response to the Complaint.  In its Answer, Blue Pilot admitted or denied the various averments made by the Joint Complainants.  In particular, Blue Pilot specifically denied that any consumers were charged high variable rates by Blue Pilot and denied that it failed to state the conditions of variability and the limits on price variability adequately.  Blue Pilot averred that it has complied with all Commission regulations and orders and has clearly, conspicuously and accurately disclosed to consumers all the material terms of their rate plans.  

The extensive procedural history of this Complaint has been summarized in prior interim orders.  On October 15, 2015, Blue Pilot filed a Motion to Compel Responses to Interrogatories IV.  On October 20, 2015, Joint Complainants filed an Answer.  The Motion to Compel is ripe for a decision.  

Standard And Evidence

The standard for permissible discovery is set forth in Section 5.321 of the Commission’s regulations:

[bookmark: 5.321.]§ 5.321. Scope.
(c)  Scope. Subject to this subchapter, a party may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of another party, including the existence, description, nature, content, custody, condition and location of any books, documents, or other tangible things and the identity and location of persons having knowledge of a discoverable matter. It is not ground for objection that the information sought will be inadmissible at hearing if the information sought appears reasonably calculated to lead to the discovery of admissible evidence. 

52 Pa. Code § 5.321(c).  Section 5.361 of the Commission’s regulations, however, provides various limitations on the scope of discovery:

§ 5.361. Limitation of scope of discovery and deposition.
 (a)  Discovery or deposition is not permitted which: 
   (1)  Is sought in bad faith. 
[bookmark: OLE_LINK1][bookmark: OLE_LINK2]   (2)  Would cause unreasonable annoyance, embarrassment, oppression, burden or expense to the deponent, a person or party. 
   (3)  Relates to matter which is privileged. 
   (4)  Would require the making of an unreasonable investigation by the deponent, a party or witness. 

52 Pa. Code § 5.361(a).

Set IV-3

Set IV-3 provides: 
 
Identify each consumer that supports your contention that a consumer was misled or deceived by BPE, explaining in full and complete detail all facts relied upon.  

	Joint Complainants object to this interrogatory arguing that the information sought in Set IV-3 requests privileged, attorney work-product information, which is unduly burdensome and unreasonably annoying.  Joint Complainants contend the consumer statements already provided to Blue Pilot are sufficient responses to the discovery request.  

	Blue Pilot contends the information sought is not privileged as it seeks only those facts upon which Joint Complainants’ base their allegations.  Blue Pilot requests Joint Complainants be compelled to specify which of these consumers claim Blue Pilot misled or deceived them together with all other factors relied upon in their statements.  Additionally, Blue Pilot requests Joint Complainants be compelled to reveal all facts that the expert witnesses relied upon in their written testimony.  

	We are persuaded to find Joint Complainants have sufficiently answered the interrogatory because they have already turned over all information and documentation received from consumers, including all OAG complaints and all information received from Blue Pilot customers to Respondent.   The information provided presumably pertains to more than the approximately 97 consumer witnesses already named by Joint Complainants.  The testimonies of approximately 97 consumer witnesses have already been entered into the record and Respondent had an opportunity to cross examine each witness in order to clarify or determine the factors each witness relied upon in his or her testimony.  The identity of all consumers that complained to Joint Complainants has been given to Blue Pilot.  

	The interrogatory requests an explanation of detailed facts relied upon that support the contentions that customers were misled or deceived.  At the hearing held on March 30 – April 1, 2015, Blue Pilot had ample opportunity to cross-examine these witnesses and glean further information through cross examination regarding the factors and statements from individuals each witness relied upon when entering into agreements with Blue Pilot.  The request for additional analysis regarding how many individuals support a claim that the company misled and deceived customers, appears to be a request for privileged attorney work-product regarding the merit or value of the individual witnesses’ testimony and the strength of the “pattern and practice” claim, and will be denied because the request extends beyond discoverable information as it calls for a legal analysis.  52 Pa. Code § 5.323(a).  See Barrick v. Holy Spirit Hospital of the Sisters of Christian Charity, 625 Pa. 301 (Pa. 2014).

	Contrary to Blue Pilot’s assertions, Joint Complainants have identified the names of their expert witnesses in this case.  Blue Pilot will have an opportunity at the further hearing scheduled for February 3-5, 2016, to cross examine any expert witnesses regarding the factors upon which they base their expert opinions.  For these aforementioned reasons, we find in favor of Joint Complainants on this issue.		

Set IV-110
 
	Set IV-110 provides: 
   
Set forth in full and complete detail each and every fact that supports any allegation or claim that you assert in this proceeding that Blue Pilot violated any Pennsylvania law or any regulation or rule of the Commission. 

Blue Pilot contends that Joint Complainants produced documents but did not answer the interrogatory; thus, they have failed to provide the specificity required under law.  Blue Pilot requests Joint Complainants be compelled to supplement their responses with the specific facts that support their allegations. 

		Joint Complainants contend this interrogatory is impermissible as it seeks a mental impression, conclusion, opinion or legal theory of Joint Complainants.  Much of this case has already been litigated as the consumer testimonies together with consumer exhibits were already entered into the record subject to cross-examination on March 30 – April 1, 2015.  Blue Pilot appears to be seeking an organization of this evidence into findings of facts prior to the briefing stage in this proceeding, which goes beyond permissible discovery.  

		The Joint Complainants have pre-served written direct testimony of their expert witnesses as of October 20, 2015.  Blue Pilot will be given opportunities to seek clarification and cross-examine expert witnesses as part of the procedural schedule.  The identities of Joint Complainants’ expert witnesses have been revealed to Blue Pilot.  The request is overly broad, vague, and asks for attorney work product; accordingly, it will be denied. 

Sets IV-106 and IV-112
 
	Set IV-106 provides:

Identify each and every meeting relating in any way to discussions with or about the 96 (sic) consumer witnesses identified as the OAG-OCA Witness List to Blue Pilot in the Supplemental Response to the Office of Attorney General Bureau of Consumer Protection’s Response to Blue Pilot Energy, LLC Interrogatories and Requests for Production Set 1, whether in person, teleconference, or video conference.  In your response, include the date, time, place, and individuals present, a description of what was discussed, and any decision made. 

	Set IV-112 provides: 

Set forth in full and complete detail each and every communication and/or conversation that You, Your agents, and/or attorneys have had with any Pennsylvania consumer, whether or not they were a customer of Blue Pilot, regarding the subject matter of this Action or Blue Pilot in general. 

		In its Motion to Compel, Blue Pilot indicates a willingness to amend these Interrogatories Set IV-106 and IV-112 to compel only the identification of meetings Joint Complainant held with Blue Pilot consumers (excluding those 97 consumers previously identified by Joint Complainants).  For any consumer not previously identified, Blue Pilot requests the name of consumer and date of meeting.  If no meeting took place, then Joint Complainants should indicate as such.  Blue Pilot did not explain how such information is likely to lead to admissible evidence pursuant to 52 Pa. Code § 5.321(c); however, we presume the information may be pertinent to Respondent’s defense against a “pattern and practice” claim.   

		In response to prior discovery requests, Joint Complainants have already turned over all documentation and information received from Blue Pilot customers to Respondent.   Joint Complainants have indicated a willingness to supplement these responses as additional information becomes available.  Blue Pilot may review the documents and correspondence and compare this information to those witnesses that testified in preparation of its defense.  

		Joint Complainants contend they have had numerous informal conversations with consumers but do not necessarily track whether these conversations included the subject matter of this proceeding or Blue Pilot.  Assuming the word “meeting” is meant to include telephonic meetings in addition to in-person meetings, since there is no qualification on the word, we are persuaded to find it may be unduly burdensome upon Joint Complainants to gather all of the requested information even as amended as they stated they do not track all of the phone conversations with consumers complaining.   Therefore, we find that to the extent Joint Complainants have the name and date of a meeting with any Blue Pilot customers pertaining to the subject matter of the instant case (excluding the 97 who testified), that Joint Complainants shall be compelled to serve this information upon Respondent within ten (10) days of the date of entry of this Order.  52 Pa. Code § 5.361(a).  

Set IV-111 and Instruction 1

		IV-111 provides:
Set forth in full and complete detail each and every communication and/or conversation that You, Your agents and/or attorneys have had with any other public utility commission, consumer protection agency, investigator, or attorney regarding the Subject Matter of this Action or Blue Pilot in general. 

		Blue Pilot indicated in its Motion to Compel that it agrees to limit the request to communications regarding matters relevant to the claims in the instant proceeding.   Joint Complainants contend even with this limitation, Set IV-111 is not relevant or likely to lead to admissible evidence and impermissibly seeks information protected by investigative privilege, attorney work product.  Further the information requested is unduly burdensome and unreasonable.  The Pennsylvania Supreme Court has recognized an investigative privilege to protect information from being discovered during ongoing governmental investigations.  See In re: Buchanan, 583 A.2d 568 (Pa. 2005).   We find the communications Joint Complainants may have had with other governmental enforcement agencies and attorneys to be privileged and non-discoverable.  52 Pa. Code § 5.323(a). 

Blue Pilot Interrogatory Instruction Set IV-1 states:

1. If you claim any form of privilege, whether based on statute or otherwise, as a ground for not describing any requested oral communication or document, state the following:

(a) the date thereof;
(b) the name, the present or last known home and business addresses and the telephone numbers thereto, the title (or position), occupation, and employer or each of the participants in said oral communication, or of those individuals who prepared, produced, or reproduced, or who were recipients of said document;
(c) the name, the present or last known home and business address and the telephone numbers thereto, the title (or position), and the occupation of each person present during all or any part of said oral communications;
(d) a description of the oral communication or of the document sufficient to identify it without revealing the information for which the privilege is claimed; 
(e) a description of the subject matter of the communication in sufficient detail to allow the Court to adjudicate the validity of your claim; and
(f) each and every fact and/or legal basis upon which you claim any such privilege.

	This interrogatory instruction was also in Blue Pilot Set I served on the OAG and the OCA in July 2014.  Joint Complainants objected to this instruction and the parties reached an agreement on August 7, 2014, as follows:

Blue Pilot agrees to accept a log with less detail if [OCA] (sic) and the AG agree (i) to provide in good faith a log with the information necessary for Blue Pilot to determine the basis of the privilege claim and whether the[y] (sic) challenge the claim, and (ii) to provide additional information for any logged document Blue Pilot feels is insufficient.  

This agreement remained through additional sets of Blue Pilot discovery requests to Joint Complainants.  Now, Blue Pilot seeks to enforce the instruction with respect to one discovery request, Set IV-111.  Joint Complainants object and contend the request is unreasonably annoying and burdensome pursuant to 52 Pa. Code § 3.361(a).   We agree.

	To require Joint Complainants to identify each and every e-mail, call, or in-person meeting that constitutes privileged communications with other public utility commissions, consumer protection agencies, investigators, or attorneys is unreasonably annoying and burdensome.  Such oral or documentary communications could be extensive, and as such, Blue Pilot’s request could take some time to research and assemble.  Moreover, providing such information would not give Blue Pilot any further information as to whether to dispute the privilege upon which the information is withheld than the general privilege log the parties agreed to in August 2014.  Joint Complainants provision of a more general privilege log is sufficient.  To the extent that Blue Pilot is seeking a more extensive privilege log, Blue Pilot’s Motion to Compel is denied.

Set IV-113

Set IV-113 provides as follows:

Identify all documents that support each of the statements identified in requests 102 through 112 above, identifying for each request which documents support the facts alleged.

As we have previously determined, such requests seeking information relating to Set IV-106, 110, 111, and 112, are beyond the permissible scope of discovery.  Accordingly, Blue Pilot’s Motion to Compel Set IV-113 shall also be denied.


ORDER


THEREFORE,

IT IS ORDERED:

1. That the Motion of Blue Pilot Energy, LLC to Compel Responses to Set IV filed at Docket No. C-2014-2427655 is hereby granted in part and denied in part.

2. That the objections of Joint Complainants to Interrogatories Set IV are sustained in part and denied in part.  

3.	That regarding Interrogatories Set IV-106 and IV-112, to the extent Joint Complainants have such information; they are compelled to identify any meetings Joint Complainants held with Blue Pilot customers (excluding those 97 customers 

previously identified by Joint Complainants) by customer name and date of meeting within ten (10) days of the date of entry of this Order.   


Date: October 28, 2015									
							Elizabeth Barnes
							Administrative Law Judge


												
							Joel H. Cheskis 
							Administrative Law Judge
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