BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Commonwealth of Pennsylvania, et al.		:
							:
	v.						:		C-2014-2427655
							:
Blue Pilot Energy, LLC				:



ORDER DENYING MOTION TO COMPEL RESPONSES
TO BLUE PILOT ENERGY, LLC’S INTERROGATORIES SET I


On June 20, 2014, the Commonwealth of Pennsylvania, by Attorney General Kathleen G. Kane, through the Bureau of Consumer Protection (OAG), and Tanya J. McCloskey, Acting Consumer Advocate (OCA) (collectively referred to as “Joint Complainants”) filed with the Pennsylvania Public Utility Commission (Commission) a formal Complaint against Blue Pilot Energy, LLC (“Blue Pilot” or “the Company”) at Docket No. C-2014-2427655.  In their Complaint, Joint Complainants averred that they had received numerous contacts and complaints from consumers related to variable rates charged by Blue Pilot, including eleven formal complaints filed by consumers at the Commission.  The Joint Complainants further averred that Blue Pilot used a variety of marketing and advertising mediums to solicit residential customers for its variable rate plan.  As a result, Joint Complainants averred five separate counts against Blue Pilot, including, but not limited to, failing to provide accurate pricing information, making misleading and deceptive promises of savings and lack of good faith handling of complaints.  The Joint Complainants made several requests for relief, including providing restitution and prohibiting deceptive practices in the future.

On July 10, 2014, Blue Pilot filed an Answer in response to the Complaint.  In its Answer, Blue Pilot admitted or denied the various averments made by the Joint Complainants.  In particular, Blue Pilot specifically denied that any consumers were charged high variable rates by Blue Pilot and denied that it failed to state the conditions of variability and the limits on price variability adequately.  Blue Pilot averred that it has complied with all Commission regulations and orders and has clearly, conspicuously and accurately disclosed to consumers all the material terms of their rate plans.  

The extensive procedural history of this Complaint has been summarized in prior interim orders.  On October 15, 2015, Blue Pilot filed a Motion to Compel Responses to Interrogatories IV.  On October 20, 2015, Joint Complainants filed an Answer.  The Motion to Compel was granted in part and denied in part by Order dated October 28, 2015.  On October 16, 2015, Blue Pilot filed a Motion to Compel Joint Complainants’ Supplemental Responses to Blue Pilot Set I.  Specifically, Blue Pilot requests the ALJs to compel OCA to “fully supplement and respond to Set I, including Interrogatory Nos. 2, 15-27, and 34-37, and Requests for Production Nos. 4, 25-28, and 53 "and to compel OAG “to fully supplement and respond to Interrogatories Nos. 2, 15-27, 29-31, and 37, and Requests for Production Nos. 4-5, 25-28, and 51.”  Motion to Compel at 20.  

Blue Pilot is seeking Joint Complainants be compelled to supplement their responses and provide “each and every factual basis that supports their claims in this proceeding.”  Motion to Compel at 2.   On October 21, 2015, Joint Complainants filed an Answer arguing that the Motion to Compel is moot because the parties reached an agreement regarding responses to Blue Pilot Set I and Joint Complainant already provided sufficient responses to Set I. This Motion to Compel is ripe for a decision.  

Standard And Evidence

The standard for permissible discovery is set forth in Section 5.321 of the Commission’s regulations:


[bookmark: 5.321.]§ 5.321. Scope.
(c)  Scope. Subject to this subchapter, a party may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of another party, including the existence, description, nature, content, custody, condition and location of any books, documents, or other tangible things and the identity and location of persons having knowledge of a discoverable matter. It is not ground for objection that the information sought will be inadmissible at hearing if the information sought appears reasonably calculated to lead to the discovery of admissible evidence. 

52 Pa. Code § 5.321(c).  Section 5.361 of the Commission’s regulations, however, provides various limitations on the scope of discovery:

§ 5.361. Limitation of scope of discovery and deposition.
 (a)  Discovery or deposition is not permitted which: 
   (1)  Is sought in bad faith. 
[bookmark: OLE_LINK1][bookmark: OLE_LINK2]   (2)  Would cause unreasonable annoyance, embarrassment, oppression, burden or expense to the deponent, a person or party. 
   (3)  Relates to matter which is privileged. 
   (4)  Would require the making of an unreasonable investigation by the deponent, a party or witness. 
52 Pa. Code § 5.361(a).

With regard to hearing preparation material, however, the discovery “may not include the disclosure of the mental impressions of a party’s attorney or his conclusions, opinions, memoranda, notes, summaries, legal research or legal theories.”  52 Pa. Code § 3.323(a).  

	The Commission’s rules provide that parties may modify the discovery rules in Chapter 5 of the Commission’s regulations and that “parties are encouraged to exchange information on an informal basis.”  52 Pa. Code § 5.322.

Blue Pilot’s Position

In its Motion to Compel, Blue Pilot contends Joint Complainants have not provided facts upon which they base their claims; however, the motion is generally non-specific as to what contentions or facts Blue Pilot seeks.  “Facts upon which they base their claims” is a broad and general request.  Blue Pilot is unsatisfied with written statements of consumers who submitted statements to Join Complainants and the oral direct and cross-examined testimony of many of those consumers.  Additionally, Blue Pilot contends a discovery response should be compelled prior to the submission of Joint Complainants’ unnamed experts’ testimonies.  Blue Pilot argues it should not be required to “find a needle in a haystack.”  Thus, Joint Complainants should be compelled to supplement their responses with additional facts supporting their claims.  Blue Pilot contends its counsel does not recall agreeing as to the sufficiency of responses to Set I a year ago, and denies waiving any right to learn the factual basis of the claims made against it. 

Joint Complainants’ Position

	Joint Complainants contend they have served full and complete responses to Blue Pilot Sets I, to the extent required by the Commission’s discovery rules, and have timely supplemented those responses as additional information became available.  See Motion to Compel at FN 2 and Exhibits 5-15 attached to the Motion to Compel.  Joint Complainants have produced everything in their possession that is responsive to Blue Pilot’s Sets I, as agreed to by the parties and within the permissible scope of discovery.  To the extent that Blue Pilot is seeking further information, it appears Blue Pilot is seeking an order compelling Joint Complainants to disclose the attorneys’ mental impressions, conclusions, opinions, or legal theories.  Such information is attorney work product, which is beyond the permissible scope of discovery pursuant to 52 Pa. Code 5.323(a).

Disposition

The Pennsylvania Supreme Court has held:

As has been observed, the work product protection supports our judicial system, based on the adversarial process by allowing counsel privacy to develop ideas, test theories, and explore strategies in support of the client’s interest, without fear that the documents in which the ideas, theories and strategies are written will be revealed to the opposing counsel.  Allowing counsel to document legal theories without concern of disclosure encourages better representation of clients, which in turn benefits justice.

Barrick v. Holy Spirit Hosp. of the Sisters of Christian Charity, 625 Pa. 301, 312-13 (Pa. 2014).

	Interrogatories 15-19 request “all facts in full and complete detail that support your allegation, and the manner in which you intend to prove” each of the claims alleged against Blue Pilot.  

		Interrogatories 20, 25-28 seek the factual basis for allegations.  

	Interrogatories Nos. 21-27 request Joint Complainants provide “what constitutes adequate staffing of an EGS call center; reasonable access to an EGS’s representatives for the purposes of submitting complaints; an EGS’s proper investigation into a dispute; and an EGS’s good faith, honesty and fair dealing in its dealing with customers.  Additionally, Blue Pilot seeks a response to the question, “What constitutes a compliant and adequate disclosure statement.”  Blue Pilot also seeks to know examples of EGS compliance.
  
	Interrogatories Nos. 30-31 to OAG and 35-36 to OCA seek the “elements of costs and profits that [Joint Complainants] believe can be included in an EGS’s determination of a rate under a variable rate plan as well as all limitations to the rate.  In response, Joint Complainants refer to the testimony of Dr. Estomin.  Blue Pilot considers this testimony to be insufficient and not a complete response. 

	Interrogatories Nos. 29 to OAG and 34 to OCA and Request for Production Nos. 4, 51, and 53.    

Identify in detail each and every document and item of tangible property that You may use at the time of trial or in any evidentiary hearing or proceeding to establish or prove any and all parts of Your case or that You may introduce into evidence for any purpose whatsoever at the time of trial or during any evidentiary hearing.  With respect to each such document or item of tangible property, identify any person who has custody of the items and the present location where the items may be inspected.  Identify all steps You have taken to preserve documents relevant to the Subject Matter of this Action. 

	Request for Production No. 4 similarly requests all documents, correspondence, and/or tangible items that you may utilize at trial, any evidentiary hearing or for any purpose in this Action.

		Blue Pilot admits Joint Complainants provided written consumer statements and supplementally provided consumer testimonies and affidavits from expert witnesses.  We note that Joint Complainants have pre-served written direct testimony of their expert witnesses as of October 20, 2015, and this occurred after the Motion to Compel was filed.  The pre-service of written expert testimony is a supplemental response to the request for additional facts upon which a claim is stated.  Blue Pilot will be given opportunities to seek clarification and cross-examine expert witnesses as part of the procedural schedule.  The identities of Joint Complainants’ expert witnesses have been revealed to Blue Pilot.  To require Joint Complainants to perform a legal analysis and organize the facts upon which they state a claim prior to the briefing stage in this proceeding for the benefit of Respondent is unreasonable.   A large amount of evidence has already been admitted into the record and as expert and non-consumer testimony has been pre-served, it appears Respondent has a majority of evidence from which facts will ultimately be deduced in its possession.  Joint Complainants have been supplementing as more evidence is available. 

	Although Blue Pilot cites numerous cases in support of its position that it is entitled to this “factual” information, the request for all facts without specific categories is vague and broad.  Joint Complainants’ submission of consumer and non-consumer testimonies and exhibits admitted into the record as well as the recently filed expert testimonies on October 20, 2015, show Joint Complainants have adequately and sufficiently responded to these aforementioned Interrogatories.  Consumer statements, testimonies and exhibits are the pieces of evidence from which Joint Complainants will argue their claims in legal briefs at the conclusion of the hearings.  We are unpersuaded to require Joint Complainants to give examples of compliant EGS actions, sufficient EGS call center staffing, or legally compliant disclosure statements.  These requests call for legal conclusions, mental impressions, and attorney work product, which are not discoverable.  

	To the extent that Blue Pilot is seeking information that was received from consumers prior to the filing of the Joint Complaint, Joint Complainants have represented that they already produced such information and timely supplemented when additional responsive information became available.  Joint Complainants are not compelled to organize the evidence into facts for Blue Pilot.  Blue Pilot has been informed of the identities of the 97 consumer witnesses whose testimony was served by Joint Complainants and which testimonies and exhibits were moved into the record and therefore, could be relied upon by Joint Complainants in their briefs and argument in this matter and by the ALJs in deciding this matter.  Blue Pilot also has the pre-served testimonies of the expert and other non-consumer witnesses that Joint Complainants will present in this matter.  Thus, we are persuaded to find Joint Complainants have fully and completely responded to the Interrogatories in Set I to the extent they should be required. 

	Pursuant to the Commission’s regulations, discovery which would cause unreasonable annoyance or burden is not permitted.  See 52 Pa. Code § 5.361(a).  Supplementing Sets I as requested by Blue Pilot would require Joint Complainants to analyze and identify any evidence that could support any of the allegations in their Joint Complaint.  Joint Complainants have served the written testimony of approximately 97 consumer witnesses, 49 of whom provided additional testimony at the hearings on March 30 through April 1, 2015.  Thirty-five additional consumer testimonies were moved into the record by stipulation.  Many of those consumers provided numerous statements and exhibits which support Joint Complainants’ allegations in this proceeding that Blue Pilot violated Pennsylvania law and the Commission’s regulations and orders.  Additionally, the Joint Complainants served expert and other non-consumer testimonies on October 20, 2015, pursuant to the litigation schedule, which contain further evidence that supports Joint Complainants’ allegations in this proceeding and which Joint Complainants will seek to have admitted into the record in this matter at hearings in February 2016.  Joint Complainants will provide their legal analysis, specifically identifying which facts support these allegations, in their main brief.  To require Joint Complainants to provide Blue Pilot with this information in advance of filing their brief is unreasonably annoying and burdensome.  

	In its Motion to Compel, Blue Pilot seeks the factual basis regarding what standards Joint Complainants allege Blue Pilot should have followed and what Joint Complainants believe constitutes a compliant and adequate disclosure statement, as requested in Blue Pilot Interrogatories Sets I-21 through I-27.  In response to these requests, Joint Complainants identified the expert witness who would provide information responsive to these requests in his/her expert testimony pursuant to 52 Pa. Code § 5.324(a)(2).   The Commission’s regulations provide that discovery of facts known or opinions held by an expert may be properly responded to by: (1) identifying the expert(s) that will be called and the subject matter upon which the expert is expected to testify and (2) serving the written direct testimony of the expert(s) at least 20 days prior to the date on which the expert is scheduled to testify or in accordance with the litigation schedule established by the presiding officer.  See 52 Pa. Code § 5.324(a)(2).  Thereafter, on October 20, 2015, Joint Complainants served their expert testimonies, providing additional information responsive to Blue Pilot Sets I, which is consistent with Joint Complainants’ responses to Sets I indicating that such information would be provided at that time.  As the expert testimonies have been served in this proceeding, Blue Pilot’s argument that Joint Complainants have not provided adequate responses to Interrogatories Sets I-21 through I-27 is moot.

	In its Motion to Compel, Blue Pilot seeks the “ ‘elements of cost and profits that [Joint Complainants] believe can be included in an EGS’s determination of a rate … under a variable rate plan,’ as well as ‘all limitations to the rate,’ ” as requested in Blue Pilot Interrogatories Sets I-30-31 (OAG) and I-35-36 (OCA).  In response to these requests, Joint Complainants identified Dr. Steven L. Estomin as the expert witness who would provide information responsive to these requests in his expert testimony pursuant to 52 Pa. Code § 5.324(a)(2).   The Commission’s regulations provide that discovery of facts known or opinions held by an expert may be properly responded to by: (1) identifying the expert(s) that will be called and the subject matter upon which the expert is expected to testify and (2) serving the written direct testimony of the expert(s) at least 20 days prior to the date on which the expert is scheduled to testify or in accordance with the litigation schedule established by the presiding officer.  See 52 Pa. Code § 5.324(a)(2).  Thereafter, on October 20, 2015, Joint Complainants served their expert testimonies, providing additional information responsive to Blue Pilot Sets I, which is consistent with Joint Complainants’ responses to Sets I indicating that such information would be provided at that time.  As Dr. Estomin’s direct testimony has been served pursuant to the litigation schedule in this proceeding, Blue Pilot’s arguments regarding Interrogatories Sets I-30-31 (OAG) and I-35-36 (OCA) are moot.
 
	Blue Pilot avers that Joint Complainants have still not provided any clarity on what documents they plan to use at the evidentiary hearing and what documents they otherwise intend to use to prove the allegations made in the Joint Complaint.  Blue Pilot requests Joint Complainants be compelled to supplement their responses to Blue Pilot Interrogatories Set I-29 (OAG) and I-34 (OCA) and RPDs Sets I-4, 51, and 53.  

	In their responses to Interrogatories and RPDs, Joint Complainants stated that they may use any document identified or provided in their discovery responses or other parties’ discovery responses or produced pursuant to subpoena.  To the extent Blue Pilot requested that Joint Complainants produce documents, the Joint Complainants fully responded, within the permissible scope of discovery, and produced the documents.  As such, Joint Complainants maintain that they may use any those documents as tangible evidence in this proceeding.  We are unpersuaded to compel a further response.  Joint Complainants have provided full and complete responses to Blue Pilot Sets I and contend that they have no further responsive documents that are within the permissible scope of discovery to produce.  If any further responsive documents become available, Joint Complainants will produce them as required by the Commission’s discovery rules.
 
	In conclusion, Blue Pilot’s request for more facts upon which claims are stated is overly broad, vague, unreasonably annoying and asks for attorney work product; accordingly, it will be denied.  Accordingly, Joint Complainants Blue Pilot’s Motion to Compel Joint Complainants’ responses to Set I shall be denied.


ORDER


THEREFORE,

IT IS ORDERED:

1. That the Motion of Blue Pilot Energy, LLC to Compel Responses to Set I filed at Docket No. C-2014-2427655 is hereby denied.

2. That the objections of Joint Complainants to Interrogatories Set I are sustained.  


Date: November 2, 2015									
							Elizabeth Barnes
							Administrative Law Judge


												
							Joel H. Cheskis 
							Administrative Law Judge
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