BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Dubois Manor Motel c/o				:
Nisha Patel						:
							:
	v.						:		C-2014-2433817
							:
Blue Pilot Energy, LLC				:
Direct Energy Services, LLC				:
Pennsylvania Electric Company			:



INITIAL DECISION


Before
Mark A. Hoyer
Deputy Chief Administrative Law Judge


INTRODUCTION


		This decision dismisses a formal complaint filed by a Complainant against its provider of electric generation supply alleging the variable rate was too high and  that Complainant believed it had a one-year fixed rate because Complainant failed to meet the requisite burden of proof.

HISTORY OF THE PROCEEDING

On June 4, 2014, Dubois Manor Motel c/o Nisha Patel (“Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) at Docket No. C-2014-2433817 against Blue Pilot Energy, LLC (“Blue Pilot”), Direct Energy Business, LLC (“Direct Energy”),[footnoteRef:1] and Pennsylvania Electric Company (“Penelec”).  The complaint alleged, inter alia, that Complainant had a variable rate supply contract with Blue Pilot, an electric generation supplier or “EGS,” and that Complainant believed it had entered into a contract with a fixed rate for the first year of the contract.  On August 8, 2014, Blue Pilot filed an answer to the complaint denying the allegations and requesting that the complaint be dismissed. [1: 	The complaint sent from the Commission listed Direct Energy Services, LLC as Respondent.  Direct Energy Business, LLC was the business entity involved with serving Dubois Manor Hotel, according to counsel for Direct Energy, Carl R. Schultz, Esquire.  ] 


On September 17, 2014, a Telephonic Hearing Notice was mailed to the parties scheduling an initial telephonic hearing for October 9, 2014.  A Prehearing Order was issued on September 19, 2014.  

On September 25, 2014, the Secretary for the Commission sent a letter to the parties informing them that Direct Energy had not been served with the complaint.  The Secretary re-served the complaint on all three Respondents (Blue Pilot, Direct Energy and Penelec) and afforded all Respondents until October 14, 2014 to file responsive pleadings.  

On October 2, 2014, Blue Pilot filed a Motion for Continuance of the initial telephonic hearing scheduled for October 9, 2014 and the continuance request was granted.  

On November 19, 2014, counsel for Direct Energy, Carl R. Schultz, Esquire, filed a Certificate of Satisfaction.  

On February 12, 2015, Blue Pilot filed a Motion of Blue Pilot, LLC for Summary Judgment essentially alleging that there are no genuine issues of material fact in issue and that a hearing is not required.  Counsel for Complainant, Emmanuel S. Anthou, Esquire, filed a Reply to Motion of Blue Pilot Energy, LLC for Summary Judgment.  

On February 19, 2015, counsel for Penelec, Margaret A. Morris, Esquire, filed a Certificate of Satisfaction.  

On May 21, 2015, a First Interim Order was issued denying Blue Pilot’s Motion for Summary Judgment.  

On May 22, 2015, a Telephonic Hearing Notice was mailed to the parties.  On June 30, 2015, a Corrected Telephonic Hearing Notice was mailed to the parties scheduling an initial telephonic hearing for Thursday, July 9, 2015 at 10:00 a.m.  

The hearing convened as scheduled.  Emmanuel S. Anthou, Esquire, appeared on behalf of Complainant and presented two witnesses, Kuldip Patel and Nisha Patel.  Karen O. Moury, Esquire, appeared on behalf of Blue Pilot and presented one witness, Raymond Perea.  Blue Pilot also offered three exhibits that were marked and admitted into evidence.    

On August 5, 2015, a Briefing Order was issued requesting briefs to be filed on or before September 8, 2015.  Blue Pilot filed a brief.  Complainant’s counsel did not file a brief.  

The hearing record consists of a 69-page transcript of the initial telephonic hearing held on July 9, 2015, Blue Pilot’s three exhibits marked as BPE Exhibit Nos. 1-3, and Blue Pilot’s brief.  The record was closed by Interim Order dated September 9, 2015.  

FINDINGS OF FACT

1. Complainant, Dubois Manor Motel is a motel located at 525 Liberty Boulevard, Dubois, Pennsylvania, owned by Nisha Patel, shareholder (Tr. 33, BPE Ex. No. 2 and 3).  

2. Respondent, Blue Pilot Energy, LLC, is an electric generation supplier licensed to supply electric generation in Pennsylvania (Tr. 54).  

3. Kuldip Patel, who is employed at the Dubois Manor Motel as a desk clerk, is authorized to enter into agreements on behalf of the motel (Tr. 11).  

4. On September 25, 2013, Dubois Manor Motel enrolled in a variable rate plan with Blue Pilot and began receiving electric generation supply from Blue Pilot on October 11, 2013 (Tr. 11, 37; BPE Ex. No. 2).  

5. The variable rate plan required Blue Pilot to provide electric generation supply at a rate of 7.5 cents per kWh for the first 90 days and thereafter that the rate could vary on a monthly basis (Tr. 37-38; BPE Ex. No. 1 and 3).

6. Kuldip Patel, on behalf of Complainant, spoke with Blue Pilot sales representative Tony Gant on September 25, 2013 and agreed to change the motel’s electric generation supplier to Blue Pilot (Tr. 42-43, 45; BPE Ex. No. 3).

7. On September 25, 2013, the customer service employee working for Blue Pilot transferred the call with Kuldip Patel to a third party to verify the terms of the variable rate agreement (Tr. 42-43; BPE Ex. No. 3).

8. Kuldip Patel, on behalf of Complainant, verified the switch to Blue Pilot and acknowledged that Complainant was entering into a variable rate contract and that the rate could vary on a monthly basis after the initial 90-day period on the third party verification recording made on September 25, 2013 (Tr. 42-43; BPE Ex. No. 3).

9. Blue Pilot mailed Complainant a Disclosure Statement and Agreement for Electric Service (Disclosure Statement) on September 30, 2013 (Tr. 38-39; BPE Ex. No. 1).

10.	The Disclosure Statement mailed on September 30, 2013 provides as
follows:

Price per Kilowatt Hour.  You have a variable rate plan with a starting price set at 7.5 cents per kWh.  This initial rate will be effective for at least the first ninety (90) days of service.  Thereafter, your price may vary on a month-to-month basis.  This price includes Transmission Charges, but excludes applicable state and local Sales Taxes and Distribution Charges from your local EDC.  At any time after ninety (90) days of service, but not more frequently than monthly, Blue Pilot may increase or decrease your rate based on several factors, including changes in wholesale energy market prices in the PJM Markets.  Your variable rate will be based upon PJM wholesale market conditions.  Please log on to www.bluepilotenergy.com or call Customer Service at 877-513-0246 for additional information and updates. 

(Tr. 38-39; BPE Ex. No. 1).

11.	The Disclosure Statement provides that the customer may cancel at any
time and for any reason, and includes a three business day right of rescission (Tr. 38; BPE Ex. No. 1).  

		12.	Complainant received the Disclosure Statement mailed September 30, 2013 by Blue Pilot (Tr. 15-16, 21).  

		13.	Blue Pilot mailed revised Disclosure Statements and Agreements for Electric Service (Revised Disclosure Statements) to Complainant in January 2014 and March 2014 (Tr. 39).

		14.	  Complainant received the Revised Disclosure Statements mailed in January 2014 and March 2014 by Blue Pilot (Tr. 21).  

15.	Complainant switched EGSs from Blue Pilot to Direct Energy 
(Tr. 20-21, 37). 

		16.	Blue Pilot provided electric generation supply to Complainant from October 11, 2013 through April 9, 2014 (Tr. 37; BPE Ex. No. 2).

		17.	Blue Pilot charged Complainant the rate of 7.5 cents per kWh from October 11, 2013 through January 13, 2014, a period of 95 days (Tr. 40; BPE Ex. No. 2).  

		18.	Blue Pilot increased the rate charged to Complainant on January 14, 2014 from 7.5 cents per kWh to 39.9 cents per kWh (Tr. 18-19, 39-40; BPE Ex. No. 2).

		19.	Blue Pilot charged Complainant 39.9 cents per kWh from January 14, 2014 through April 9, 2014 (Tr. 18-19; BPE Ex. No. 2).

		20.	Kuldip Patel telephoned Blue Pilot on several occasions in February and March 2014 to discuss the increase in Complainant’s rate but the number of times he called and the dates of the telephone calls were not provided in evidence (Tr. 19-24, 64).

		21.	 During the winter of 2013-2014, Blue Pilot’s customer service received an inordinately high volume of telephone calls (Tr. 51).

		22.	Penelec is the electric distribution company that provides electric distribution service to Complainant (Tr. 50-51). 

		23.	Blue Pilot never offered a one-year fixed supply contract to customers in the Penelec service territory (Tr. 50-51).

		24.	Blue Pilot did not offer Complainant a one-year fixed supply contract at any time (Tr. 50-51; BPE Ex. No. 3).

DISCUSSION

		Section 332(a) of the Public Utility Code (the Code) provides that the party seeking relief from the Commission has the burden of proof.  66 Pa.C.S. § 332(a).  "Burden of proof" means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In this proceeding, Complainant claims a contract with Blue Pilot was not signed and also that Blue Pilot’s salesperson told Kuldip Patel that the rate for electric generation supply would be a fixed rate of 7.5 cents per kWh for the first year on September 25, 2013.  Complainant has the burden of proof in this proceeding.

		The issue presented in this proceeding is whether Complainant proved Blue Pilot’s conduct, sales practices and required disclosure violated the applicable Commission regulations governing billing and marketing by an EGS.

The Commission regulates EGSs such as Blue Pilot pursuant to 66 Pa.C.S. § 2809, regarding licensing requirements.  Section 2809(b) of the Code, 66 Pa.C.S. § 2809(b), states that the Commission will issue a license to an EGS if it finds that the EGS is fit, willing and able to comply with the Commission’s regulations regarding standards and billing practices.  The Commission could forbear from regulating EGSs, pursuant to 66 Pa.C.S. § 2809(e), if it determined that the requirements of 66 Pa.C.S. § 2809 were unnecessary due to competition among the EGSs.  The Commission did not forbear from regulating EGSs concerning standards and billing practices.

With regard to standards and billing practices, the regulation at 52 Pa.Code § 54.43 sets forth standards of conduct and disclosure to which a licensed EGS must adhere.  In addition, the Commission has promulgated regulations at 52 Pa.Code §§ 111.1-111.14 concerning marketing and sales practices of EGSs in the retail residential energy market.  Relevant to this case, the regulation at 52 Pa.Code § 54.43(1) and 52 Pa.Code 111.12(d)(5) require licensed EGSs to provide accurate information about their electric generation services using plain language and common terms.  

The regulations at 52 Pa.Code § 54.43(f) and 52 Pa.Code § 111.3 make the licensee responsible for any fraudulent, deceptive or unlawful marketing or billing acts performed by the licensee, its employees, agents or representatives.  The regulation at 52 Pa.Code § 54.42(6) states that the Commission may impose fines on a licensed EGS or suspend or revoke its license if it fails to follow the principles set forth in 52 Pa.Code § 54.43.  Therefore, to the extent that a licensed EGS fails to comply with the standards of conduct and disclosure set forth in 52 Pa.Code § 54.43, it is subject to penalties imposed by the Commission.[footnoteRef:2] [2: 	Commonwealth of Pennsylvania, by Attorney General, Kathleen G. Kane, through the Bureau of Consumer Protection and Tanya J. McCloskey, Acting Consumer Advocate v. Blue Pilot Energy, LLC, Docket No. C-2014-2427655 (Order entered December 11, 2014) (Blue Pilot Order).
] 


The undersigned finds that Complainant failed to prove Blue Pilot violated the applicable Commission regulations governing billing and marketing by an EGS.  The evidence adduced at hearing established that Complainant knowingly and willingly selected Blue Pilot as the motel’s EGS on September 25, 2015.  

The undersigned did not find Kuldip Patel’s testimony in this proceeding to be credible at all.  His testimony that he did not understand that he was entering into a contract during the telephone call on September 25, 2013 was not credible.  His testimony that the sales representative told him to respond “yes” to all the questions asked during the third party verification call was also not credible.  Tr. 16.  His testimony that he did not receive documentation from Blue Pilot following the telephone sales call on September 25, 2013 is not credible.  Complainant received the Disclosure Statement mailed September 30, 2013 by Blue Pilot.  Tr. 15-16, 21.      

Kuldip Patel, on behalf of Complainant, verified the switch to Blue Pilot and acknowledged that Complainant was entering into a variable rate contract with a beginning rate of 7.5 cents per kWh and that the rate could vary on a monthly basis after the initial 90-day period on the third party verification recording made on September 25, 2013.  Tr. 42-43; BPE Ex. No. 3.  

Blue Pilot mailed Complainant a Disclosure Statement and Agreement for Electric Service (Disclosure Statement) on September 30, 2013.  Tr. 38-39; BPE Ex. No. 1.  The Disclosure Statement provided that the customer may cancel at any time and for any reason, and included a three business day right of rescission.  Tr. 38; BPE Ex. No. 1.  

The Disclosure Statement also included the following:  

Price per Kilowatt Hour.  You have a variable rate plan with a starting price set at 7.5 cents per kWh.  This initial rate will be effective for at least the first ninety (90) days of service.  Thereafter, your price may vary on a month-to-month basis.  This price includes Transmission Charges, but excludes applicable state and local Sales Taxes and Distribution Charges from your local EDC.  At any time after ninety (90) days of service, but not more frequently than monthly, Blue Pilot may increase or decrease your rate based on several factors, including changes in wholesale energy market prices in the PJM Markets.  Your variable rate will be based upon PJM wholesale market conditions.  Please log on to www.bluepilotenergy.com or call Customer Service at 877-513-0246 for additional information and updates. 

Tr. 38-39; BPE Ex. No. 1.

Section 54.43 of the Commission’s regulation governing standards of conduct and disclosure for licensees provides, in pertinent part, that “A licensee shall provide accurate information about their electric generation services using plain language and common terms in communications with consumers.  When new terms are used, the terms shall be defined again using plain language.”  52 Pa.Code § 54.43(a).  The Commission specifically required Blue Pilot to comply with Section 54.43 when approving the Company’s application to become a licensed EGS.  License Application of Blue Pilot, LLC for Approval to Offer, Render, Furnish or Supply Electricity or Electric Generation Services as an Aggregator and Broker/Marketer of Retail Electric Power, Docket No. A-2011-2223888, Order (entered June 10, 2011) at 3 (Licensing Order).  Similarly, EGSs are required to provide accurate and timely information and “ensure that product or service offerings made by a supplier contain information, verbally or written, in plain language designed to be understood by the customer.”  52 Pa.Code § 111.12(d)(5).  

The undersigned finds that Blue Pilot provided accurate, plain language to explain the variable rate product accepted by Complainant on September 25, 2013.  In the third party verification recording, the variable rate contract terms are explained plainly, accurately and clearly.  Mr. Patel can be heard on the recording agreeing to the terms.  BPE Ex. No. 3.  The Disclosure Statement mailed on September 30, 2013 is likewise accurate and clear.  Plain language is used to convey the terms of the contract, including most importantly the variable rate price per kWh term.  

[bookmark: _GoBack]In this case, the undersigned finds that Complainant became dissatisfied with the variable rate contract after the rate jumped from 7.5 cents per kWh to 39.9 cents per kWh in January 2014.  Complainant knew that Blue Pilot began supplying electricity to the motel in October 2013 and did not seek to rescind the contract at any time during the year 2013.  		

CONCLUSIONS OF LAW

1. Section 332(a) of the Public Utility Code provides that the party seeking relief from the Commission has the burden of proof.  66 Pa.C.S. § 332(a).

2. The decision of the Commission must be supported by substantial evidence.  2 Pa.C.S. § 704.

3. "Substantial evidence" is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 85 Pa. Cmwlth Ct. 23, 480 A.2d 382 (1984).

4. A licensee shall provide accurate information about their electric generation services using plain language and common terms in communications with consumers.  When new terms are used, the terms shall be defined again using plain language.  52 Pa.Code § 54.43(a).  

5. Electric generation service providers are required to provide accurate and timely information and ensure that product or service offerings made by a supplier contain information, verbally or written, in plain language designed to be understood by the customer.  52 Pa.Code § 111.12(d).

6. Complainant has failed to satisfy its burden of proving Blue Pilot violated the Commission’s regulations governing billing and marketing by an electric generation service provider.  

ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the formal Complaint filed by Dubois Manor Motel c/o Nisha Patel at Docket No. C-2014-2433817, is denied.  

1. That the Docket for this proceeding, Docket No. C-2014-2433817, be marked closed.


Date:	November 23, 2015		/s/					
		Mark A. Hoyer
		Deputy Chief Administrative Law Judge
10
