BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Commonwealth of Pennsylvania, et al.		:
							:
	v.						:		C-2014-2427655
							:
Blue Pilot Energy, LLC				:



ORDER GRANTING MOTION TO COMPEL RESPONSES TO JOINT COMPLAINANTS’ INTERROGATORIES SET XIII


On January 7, 2016, the Commonwealth of Pennsylvania, by Attorney General Kathleen G. Kane, through the Bureau of Consumer Protection (OAG), and Tanya J. McCloskey, Acting Consumer Advocate (OCA) (collectively referred to as “the Joint Complainants”) filed a Motion to Compel Responses to Joint Complainants’ Interrogatories Set XIII in this proceeding.  The Interrogatories/Requests for Production of Documents request information pertaining to Blue Pilot’s security bond, revocation of cancellation of service, its PJM status, and gross receipts taxes.  

		In the Motion, Joint Complainants contend the information sought is likely to lead to admissible evidence and is relevant to the claims in Joint Complainants’ complaint.  Further, Joint Complainants contend that to the extent the information sought is competitively sensitive, there is a Protective Order in effect in the instant proceeding and said information may be marked and kept confidential.  Blue Pilot’s responses were due on January 6, 2016 pursuant to 52 Pa. Code §§ 5.342(d) and 5.349(d).  Blue Pilot filed an Answer to the Motion to Compel on January 12, 2016.  This motion is ripe for a decision. 

The standard for permissible discovery is set forth in Section 5.321 of the Commission’s regulations:
[bookmark: 5.321.]
§ 5.321. Scope.
(c)  Scope. Subject to this subchapter, a party may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of another party, including the existence, description, nature, content, custody, condition and location of any books, documents, or other tangible things and the identity and location of persons having knowledge of a discoverable matter. It is not ground for objection that the information sought will be inadmissible at hearing if the information sought appears reasonably calculated to lead to the discovery of admissible evidence. 

52 Pa. Code § 5.321(c).  Section 5.361 of the Commission’s regulations, however, provides various limitations on the scope of discovery:

§ 5.361. Limitation of scope of discovery and deposition.
 (a)  Discovery or deposition is not permitted which: 
   (1)  Is sought in bad faith. 
[bookmark: OLE_LINK1][bookmark: OLE_LINK2]   (2)  Would cause unreasonable annoyance, embarrassment, oppression, burden or expense to the deponent, a person or party. 
   (3)  Relates to matter which is privileged. 
   (4)  Would require the making of an unreasonable investigation by the deponent, a party or witness. 
52 Pa. Code § 5.361(a).



Joint Complainants’ Set XIII

Joint Complainants’ Set XIII provides: 
 	
1.	On August 27, 2015 a certified letter was sent by the Secretary of the Pennsylvania Public Utility Commission (PUC) to Jessica Renneker at Blue Pilot Energy in Las Vegas, NV, informing Blue Pilot that it must file evidence of a bond or other approved security based on its gross receipts, which indicated that the previous bond amount should be increased.  Please provide any and all communications sent by Blue Pilot Energy in response to or related to this letter to the PUC or any PUC Staff.

2.	Please provide a copy of the bond or other security that Blue Pilot has furnished to the PUC in compliance with 66 Pa. C.S. § 2809(c).  If there is not a bond or other security currently in effect, please explain in detail why not and provide a copy of the bond or other security last furnished to the PUC by Blue Pilot.

3.	Did Blue Pilot send the revocation of the Notice of Cancellation referenced in the Commission’s August 27, 2015 letter, which letter also states that Blue Pilot would file such documentation?  If not, why not?  If so, please provide this document showing the revocation of its Notice of Cancellation.

4.	Please provide the Notice of Cancellation sent by Blue Pilot to the Commission on June 11, 2015 as referenced in the Commission’s letter of August 27, 2015.

5.	Please provide any communications the Company received from PJM or provided to PJM by Blue Pilot Energy regarding Blue Pilot’s status to participate in the wholesale market and unpaid or overdue billings incurred by Blue Pilot or its agent since January 1, 2015.

6.	Is the Company current on Pennsylvania gross receipts taxes due?  If not, identify the total amount due and when Blue Pilot will pay the taxes owed.

		Blue Pilot asserts in its Answer that the information requested in Joint Complainants’ Set XIII is not relevant to the allegations filed in the Joint Complaint.  We disagree and find the information sought appears reasonably calculated to lead to the discovery of admissible evidence pursuant to 52 Pa. Code § 5.321(c) as the interrogatory seeks information directly relevant to the relief requested by Joint Complainants pertaining to civil penalties and refunds.  The company’s compliance history and size are relevant to the amount of civil penalty necessary to deter future violations.  See 52 Pa.Code §§ 69.1201(c)(6) and 69.1201(c)(8).   See also, Pennsylvania Public Utility Commission, Bureau of Investigation and Enforcement v. HIKO Energy, LLC, C-2014-2431410, Opinion and Order at 51-52 (Dec. 3, 2015).   The information may not be relevant to whether Blue Pilot charged prices that conformed to the Company’s disclosure statement or advertised price; however, if violations of regulations such as 52 Pa. Code § 54.4(a) are found, then the Commission will consider certain factors in the assessment of a civil penalty, including the compliance history and size of the company.

		Additionally, a lapse in bond or other approved security is a violation of the Public Utility Code, 66 Pa. C.S. § 2809(c)(1)(i), and the Commission’s regulations, and is therefore relevant to whether Blue Pilot should maintain its EGS license.  See 52 Pa. Code § 54.40(a).   We find the information sought is likely to lead to admissible evidence regarding the relief requested of suspension or revocation of Blue Pilot’s license.  Section 54.42(a) provides that a license may be suspended or revoked and fines may be imposed against the licensee for failure to comply with applicable requirements of the Public Utility Code and Commission regulations and orders.  52 Pa. Code §54.42(a).  Thus, compliance history is an issue in considering whether to suspend/revoke an EGS license.

		Regarding refund relief, Blue Pilot’s bond or security may be a source available to pay gross receipts taxes due and owing the Pennsylvania Department of Revenue and to refund electric generation customers in that order of priority.  See 52 Pa. Code §§ 54.40(b), (e), (f)(1)-(3).  Specifically, Section 54.40 of the Commission’s regulations provides, in pertinent part:
[bookmark: 54.40.] (b)  The purpose of the security requirement is to ensure the licensee’s financial responsibility, the payment of gross receipts tax as required by section 2810 of the code (relating to revenue-neutral reconciliation), and the supply of electricity at retail in accordance with contracts, agreements or arrangement. See section 2809(c) of the code. 

 (e)  Payments pursuant to the security may result from the licensee’s failure to pay the full amount of Gross Receipt Taxes, or failure to supply electricity or other services in accordance with contracts, agreements or arrangements. 

 (f)  The bond or security shall include the following: 

   (1)  The Pennsylvania Public Utility Commission, Commonwealth as the sole beneficiary. 

   (2)  The purpose of the bond as follows: 
  	This bond (or other security) is written in accordance with Section 2809(c)(1)(i) of the Public Utility Code, 66 Pa.C.S. §  2809(c)(1)(i), to assure compliance with applicable provisions of the Public Utility Code, 66 Pa.C.S. § §  101, et seq., and the rules and regulation of the Pennsylvania Public Utility Commission by the Principle as a licensed electric generation supplier; to ensure the payment of Gross Receipts Tax as required by Section 2810 of the Public Utility Code, 66 Pa.C.S. §  2810; and to ensure the supply of electricity at retail in accordance with contracts, agreements or arrangements. 

   (3)  A listing of the prioritization of claims for payment under the security from highest priority to lowest priority as follows: 
     (i)   The Commonwealth. 
     (ii)  EDCs for the reimbursement of Gross Receipts Tax. 
 (c)  Private individuals.[footnoteRef:1]  [1:  	We note that Section 54.40(f)(3)(c) should really be 54.40(f)(3)(iii).  This is a typographical error in the Pennsylvania Code.	
] 


52 Pa. Code §§ 54.40(b), (e), (f)(1)-(3).  

	On or about May 12, 2015, Blue Pilot indicated that it does not have adequate financial resources to continue litigating this proceeding, which suggests that Blue Pilot may not have adequate financial resources to provide the relief requested by Joint Complainants.  We take judicial notice of the Commission’s recent Tentative Order, In re: Electric Generation Supplier License Cancellations of Companies with an Expired Financial Security, Docket No. M-2015-2490383, Tentative Order entered December 17, 2015, wherein the Commission is tentatively cancelling Blue Pilot’s EGS license unless an adverse comment or the approved security is filed at the Commission within 30 days (by February 1, 2016).  This Notice was published in the Pennsylvania Bulletin on January 2, 2016. 46 Pa.B. 112.

	Blue Pilot’s bond or other security may be a source available to provide the relief requested by Joint Complainants.  Joint Complainants are concerned that the August 27, 2015 certified letter and the Commission’s Tentative Order cancelling Blue Pilot’s EGS license, indicate Blue Pilot’s bond or other security is insufficient to satisfy judgments.   We agree with Joint Complainants that such information regarding Blue Pilot’s bond is relevant to Joint Complainants’ request for relief in this proceeding and will likely lead to admissible evidence regarding the extent of Blue Pilot’s ability to make refunds to customers should Joint Complainants prevail in this matter.

	Additionally, Joint Complainants have requested a civil penalty in this proceeding.  The information sought in Joint Complainants’ Set XIII is also relevant in determining an appropriate civil penalty amount should Joint Complainants prevail in this proceeding.  A higher civil penalty may be warranted in certain circumstances where an EGS allowed its bond or other approved security to lapse.  Id. 

Blue Pilot’s argument that it is too late in the procedural schedule to compel discovery of such information is without merit as the Commission only recently issued its Tentative Order concerning Blue Pilot’s security.

		Therefore, for the foregoing reasons, we find the information sought in Joint Complainants’ Set XIII is reasonably calculated to lead to admissible evidence.  Accordingly, Joint Complainants’ Motion to Compel shall be granted, and given our offices are closed on January 18, 2016, Blue Pilot shall be directed to provide full and complete answers to Set XIII within five (5) days of the date of entry of this Order.  The Company may label the response “Confidential,” if appropriate, and if appropriately labeled, it will be kept confidential pursuant to the Protective Order.



ORDER


THEREFORE,

IT IS ORDERED:

1. That the Joint Motion of Complainants Commonwealth of Pennsylvania and the Office of Consumer Advocate to Compel Responses to Set XIII is hereby granted.

2. That Blue Pilot Energy LLC is directed to respond fully to Set XIII within five (5) days of the date of entry of this Order.


3. That the objections of Blue Pilot Energy, LLC to interrogatories XIII are overruled.  


Date: January 14, 2016								
					Elizabeth Barnes
					Administrative Law Judge


											
					Joel H. Cheskis 
					Administrative Law Judge
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