BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Commonwealth of Pennsylvania, et al.		:
							:
	v.						:		C-2014-2427655
							:
Blue Pilot Energy, LLC				:



ORDER DENYING BLUE PILOT ENERGY, LLC’S 
PETITION FOR CERTIFICATION


On or about January 14, 2016, we issued an Order granting the Commonwealth of Pennsylvania, by Attorney General Kathleen G. Kane, through the Bureau of Consumer Protection (OAG), and Tanya J. McCloskey, Acting Consumer Advocate (OCA) (collectively referred to as “the Joint Complainants”) Motion to Compel Responses to Joint Complainants’ Interrogatories Set XIII in this proceeding.  The Interrogatories/Requests for Production of Documents request information pertaining to Blue Pilot’s security bond, revocation of cancellation of service, its PJM status, and gross receipts taxes.  The Order compelled Respondent to provide responses within five (5) days of the date of entry of the Order.  

Thereafter, on January 19, 2016, Blue Pilot filed a Petition for Certification to seek interlocutory review of the ALJs’ Order Granting Motion to Compel Responses to Set XIII.  ALJ Barnes e-mailed the parties the following message on January 20, 2016. 
There is no notice to plead attached to Blue Pilot Energy, LLC’s Petition for Certification.  However, Section 5.304(d) allows a responsive brief to be filed within 7 days.  Given the fact that hearings will begin on February 3, 2016, we would like to shorten the time period for any responses.  All responses to Blue Pilot Energy, LLC’s Petition for Certification are due by close of business Friday, January 22, 2016.  We will rule on the petition shortly thereafter pursuant to Section 5.304(e).  Thank you.
The parties filed briefs in support of their positions on January 22, 2016, respectively.  This petition is ripe for a decision. 
		§ 5.304. Interlocutory review of discovery matters.
 (a)  General. Rulings of presiding officers on discovery are not subject to interlocutory review unless one or more of the following apply: 
   (1)  Interlocutory review is ordered by the Commission. 
   (2)  Interlocutory review is certified by the presiding officer. 
   (3)  The ruling has as its subject matter the deposing of a Commissioner or Commission employee. 
 (b)  Standard for certification. A presiding officer may certify that a discovery ruling is appropriate for interlocutory review when the ruling involves an important question of law or policy that should be resolved immediately by the Commission. 
 (c)  Petition for certification. A petition for interlocutory review of a presiding officer’s ruling on discovery must: 
   (1)  Be filed within 3 days of the ruling. 
   (2)  Be in writing. 
   (3)  State the question to be certified and the reasons why interlocutory review will prevent substantial prejudice or expedite the conduct of the proceedings. 
   (4)  Be no more than 3 pages in length. 
   (5)  Be filed with the Secretary and served on all parties and the presiding officer. 
 (d)  Responsive brief. A party may file a responsive brief within 7 days of a request for certification, which: 
   (1)  Either supports or opposes certification. 
   (2)  Addresses the merit of the question for which certification is requested. 
   (3)  Addresses whether a stay of proceedings is required to protect the substantial rights of a party. 
   (4)  Does not exceed 15 pages. 
 (e)  Presiding officer’s decision. The presiding officer will announce the decision in writing or orally on the record within 5 days of the deadline for filing responsive briefs. The presiding officer’s decision will include the reasons why certification has been granted or denied and whether a stay of the proceedings has been granted. 
   (1)  If the presiding officer denies the request for certification, no further action is required of the presiding officer. 
   (2)  If the presiding officer’s decision is to grant the request for certification, the presiding officer will serve to each Commissioner the certified question within 5 days of the announcement of the decision. The presiding officer will include the reasons justifying certification, rulings on the certified question and extracts from the record that will assist the Commission in reaching a decision. 
[bookmark: 5.304.]52 Pa. Code § 5.304.

A discovery order will not be certified for interlocutory review unless the ruling involves “an important question of law or policy that should be resolved immediately by the Commission.”  See 52 Pa. Code § 5.304(b).  This standard is not met unless the discovery ruling involves compelling circumstances that cannot be remedied in the normal course of Commission review after an initial decision is issued.  See Pa. PUC v. Dauphin Consolidated Water Supply Co., 65 Pa. PUC 12, 15-16 (Aug. 21, 1987) (DCWSC Order). 

	Specifically, in the DCWSC Order, Dauphin Consolidated Water Supply Company (DCWSC) filed a Petition for Interlocutory Review, in which it sought review and reversal of an ALJ ruling granting a Motion to Compel Discovery Responses.  DCWSC argued that the discovery requests went beyond the limited scope of remand and reflect an attempt to inappropriately relitigate issues on remand, which had already been twice rejected by the Commission.  Id. at 7-8.  In denying the Petition for Interlocutory Review, the Commission held:

If the OCA attempts to introduce evidence which the Company believes to involve [said issues] or anything else beyond the scope of the remand, it can object and seek our review in due course.  Errors which can be satisfactorily cured during the normal review process are not suitable for interlocutory review.
Id. at 9.  Blue Pilot will have an opportunity at the hearing to raise objections to the admissibility of any information it deems irrelevant.  However, as the scope for discovery is broader, and the information sought appears reasonably calculated to lead to the discovery of admissible evidence regarding Joint Complainants’ claims for refunds and civil penalties, pursuant to 52 Pa. Code §§ 5.304 and 5.361 and for reasons already articulated in our January 14, 2016 interim Order, Blue Pilot’s Petition for Certification will be denied for prematurely seeking clarification of an issue that is not ripe for review.  No stay of the proceedings will be granted.

ORDER


THEREFORE,

IT IS ORDERED:

1. That the Petition for Certification of Blue Pilot Energy, LLC is denied.
2. That Blue Pilot Energy LLC is directed to respond fully to Set XIII within two (2) days of the date of entry of this Order.


Date: January 27, 2016								
					Elizabeth Barnes
					Administrative Law Judge



											
					Joel H. Cheskis 
					Administrative Law Judge
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