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L. INTRODUCTION

On December 17, 2015, the Pennsylvania Public Utility Commission (Commission)
issued a Tentative Order in the above-captioned proceeding. In the Tentative Order, the
Commission tentatively approved the cancellation of the Electric Generation Supplier (EGS)
license of, inter alia, Blue Pilot Energy, LLC (Blue Pilot or the Company) for the failure to
provide proof to the Commission that it has a bond or other approved security currently in effect.
The Tentative Order provides for a thirty-day comment period after publication in the
Pennsylvania Bulletin, which occurred on January 2. 2016.

The Commonwealth of Pennsylvania, Office of Attorney General, through the Bureau of
Consumer Protection (OAG) and the Office of Consumer Advocate (OCA) (collectively,
OAG/OCA) appreciate the opportunity to provide comments to the Tentative Order. OAG/OCA
provides these Comments specifically with regard to Blue Pilot. OAG/OCA do not have any
information regarding the other EGSs identified in the Tentative Order.

As the Commission is aware, the OAG/OCA filed a Joint Complaint against Blue Pilot
on June 20, 2014, at Docket No. C-2014-2427655. pursuant to, inter alia, the Public Utility
Code, 66 Pa. C.S. Ch. 28, and the Commission’s regulations, 52 Pa. Code Ch. 54, 56 and 111.
The Joint Complaint includes five separate counts, wherein the OAG/OCA allege that Blue Pilot
violated Pennsylvania law and Commission regulations and Orders. Specifically, the five counts
in the Joint Complaint are: 1) failing to provide accurate pricing information; II) prices
nonconforming to disclosure statement; III) misleading and deceptive promises of saving; [V)
lack of good faith handling of complaints; and V) failing to comply with the Telemarketer
Registration Act (TRA). With respect to relief, the OAG/OCA requested that the Commission

find, inter alia. that Blue Pilot violated the Public Utility Code and the Commission’s regulations



and orders; provide refunds to the Company’s customers; impose a civil penalty; order Blue Pilot
to make various modifications to its business practices; and revoke or suspend Blue Pilot’s EGS
license, if warranted. The proceeding initiated by OAG/OCA against Blue Pilot has not yet
concluded. In addition, there are a number of other Formal Complaints filed by individual
residential and business customers against Blue Pilot involving disputes surrounding terms,
prices billed. and quality of service that remain unresolved by final Commission decision or
settlement at this time.

Also related to the Comments of the OAG/OCA, on May 4, 2015, through its counsel.
Blue Pilot filed a letter pursuant to 52 Pa. Code § 54.41(b), notifying the Commission of its
intent to abandon service to Pennsylvania customers, (BPE Notice of Intent).! Through that
letter, the Company also requested “cancellation of its EGS license, effective immediately.”
BPE Notice of Intent at 2. On May 18, 2015, OAG/OCA filed a Joint Answer to the BPE Notice
of Intent. In their Answer, the OAG/OCA opposed Blue Pilot’s request for immediate
cancellation of its EGS license and requested that the Commission consider permanent
revocation of Blue Pilot’s EGS license as opposed to cancellation. OAG/OCA Answer at 3. The
OAG/OCA also respectfully requested that the Commission act immediately to secure the
proceeds of Blue Pilot’s bond or letter of credit so that it is available to meet Blue Pilot’s
obligations to its Pennsylvania customers and the Commonwealth as finally determined by the
Commission. Id. at 3-4.

In light of the pending Formal Complaints against Blue Pilot at the Commission, the
OAG/OCA provide the following Comments to the Commission’s Tentative Order and

respectfully request the Commission to act on the OAG/OCA’s Answer to the BPE Notice of

See Docket No. A-2011-2223888.
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Intent as follows: 1) immediately secure the proceeds of Blue Pilot’s last posted bond or letter of
credit so that it is available to meet Blue Pilot’s Pennsylvania obligations; 2) refrain from
cancelling or granting any abandonment of Blue Pilot’s license until the Commission is assured
that all obligations of Blue Pilot to Pennsylvania consumers and the Commonwealth have been
properly met; and 3) reserve action on Blue Pilot’s EGS license for the Joint Complaint
proceeding, wherein OAG/OCA seek permanent revocation of Blue Pilot’s EGS license.
IL. COMMENTS
The OAG and OCA appreciate the opportunity to provide comments in to the Tentative
Order. Given the pending Formal Complaints against Blue Pilot brought by numerous
consumers” and the Joint Complaint brought by the OAG/OCA, the OAG/OCA submit that the
Commission should immediately act to secure any available proceeds of the last viable Blue Pilot
bond or letter of credit held by the Commission prior to making any determination regarding the
cancellation of Blue Pilot’s EGS license as set out in the Tentative Order. The Public Utility
Code provides, in pertinent part, as follows regarding the requirement of an EGS to furnish a
bond or other security:
(¢) Financial responsibility.—
(1) In order to ensure the safety and reliability of the generation of electricity in
this Commonwealth, no energy supplier license shall be issued or remain in
force unless the holder complies with all of the following:
(i) Furnishes a bond or other security approved by the commission in form and
amount to ensure the financial responsibility of the electric generation

supplier and the supply of electricity at retail in accordance with contracts,
agreements or arrangements.

2

See e.g. Enrico Partners L.P. v. Blue Pilot Energy, LLC, Docket No. C-2014-2432979. (Enrico Partners).
In the ALJI’s Initial Decision in Enrico Partners, the ALJ recommended that Blue Pilot be directed to pay refunds
totaling $27,168.48. Enrico Partners. Docket No. C-2014-2432979, Initial Decision at 22 (Feb. 12, 2015). The
Initial Decision remains pending at the Commission.




66 Pa. C.S. § 2809(c). Furthermore, the bond requirement was established by the Commission
to. among other things, ensure the licensee’s financial responsibility and its obligations to the

Commonwealth and Pennsylvania customers. See 52 Pa. Code §§ 54.40(b), (e), (£)(1)-(3).

The OAG/OCA submit that other than the bond proceeds, there is no information to
suggest that Blue Pilot can, or will, meet any final obligation to provide refunds to customers.”
In fact, Blue Pilot has raised serious concerns about its financial ability or willingness to provide
adequate relief to consumers should the OAG/OCA or individual formal complainants prevail in
their Complaints against Blue Pilot. Specifically, in addition to Blue Pilot’s May 4. 2015 letter
to the Commission, seeking to surrender its EGS license. on May 14, 2015, Blue Pilot filed a
Motion to Dismiss the OAG/OCA Joint Complaint, at Docket No. C-2014-2427655. pursuant to
52 Pa. Code § 5.103, asserting, inter alia, that the Company “can no longer defend itself in this
proceeding.”™ As such, the OAG/OCA respectfully submit that the Commission should
immediately secure the proceeds of Blue Pilot’s last posted bond or letter of credit so that it is
available to meet Blue Pilot’s Pennsylvania obligations.

Additionally, as requested by the OAG/OCA in their Answer to the BPE Notice of Intent,
the OAG/OCA submit that the Commission should refrain from acting on Blue Pilot’s EGS
license until the Commission is assured that all obligations of Blue Pilot to the Commonwealth
and Pennsylvania consumers have been properly met and reserve action on Blue Pilot’s EGS
license for the Joint Complaint proceeding, wherein OAG/OCA seek permanent revocation of

Blue Pilot’s EGS license. According to Blue Pilot, the Company ceased enrolling new

3

The OAG/OCA are without information as to whether Blue Pilot is in compliance with its obligations to
pay gross receipts tax.

4 Commonwealth of Pennsylvania. by Attorney General Kathleen G. Kane, Through the Bureau of
Consumer Protection and Tanya J. McCloskey, Acting Consumer Advocate v. Blue Pilot Energy, LLC, Docket No.
C-2014-2427655, Blue Pilot Motion to Dismiss at Y 3, 5 (May 14, 2015).
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customers in Pennsylvania as of the first quarter of 2014.° As of May 14, 2015, Blue Pilot
asserted that it had 175 customers remaining in Pennsylvania.ﬁ Furthermore, as noted above, in
addition to the OAG/OCA Joint Complaint against Blue Pilot, there are several outstanding
Formal Complaints against Blue Pilot at the Commission that have not been resolved by a final
Commission decision or settlement. The allegations and facts of those Complaints may bear on
the Commission’s determination as to the appropriate action regarding Blue Pilot’s license.
Therefore. the Commission should not potentially compromise its jurisdiction over Blue Pilot
until all matters concerning the Company have been brought to the forefront and resolved, as the
allegations and facts in the outstanding Formal Complaint cases against Blue Pilot at the
Commission may bear on the Commission’s determination as to the appropriate action regarding
Blue Pilot’s EGS license.’

OAG/OCA have requested permanent revocation of Blue Pilot’'s EGS license, if
warranted. In the Joint Complaint proceeding, the Commission will need to determine whether
Blue Pilot's EGS license should be simply suspended or cancelled, whether it should be
suspended or revoked with conditions or whether it should be permanently revoked. In light of
the Formal Complaints pending against Blue Pilot at the Commission, OAG/OCA submit that
the Commission should reserve action on Blue Pilot’s EGS license for the Joint Complaint

proceeding. wherein OAG/OCA seek permanent revocation of Blue Pilot’s EGS license.

? 1d. at 99 5-6.
1d. at 7 6.

/ Hearings in the OAG/OCA Joint Complaint proceeding are scheduled for February 3-5, 2016. 1t is expected that
Main and Reply Briefs will be submitted several weeks thereafter.



II1. CONCLUSION

On the basis of the foregoing, the OAG/OCA respectfully request that the Commission
act immediately to secure any proceeds of Blue Pilot’s last viable bond or letter of credit so that
it is available to meet Blue Pilot’s obligations to the Commonwealth and to the Company’s
Pennsylvania customers as finally determined by the Commission. Additionally. the OAG/OCA
submit that the Commission should assure that all obligations of Blue Pilot to Pennsylvania
consumers and the Commonwealth have been properly met. Finally, the OAG/OCA respecttfully
request that the Commission reserve action on Blue Pilot’s EGS license for the Joint Complaint
proceeding. wherein OAG/OCA seek permanent revocation of Blue Pilot’s EGS license.

\W 0 y Respectfully submitted.
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