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ORDER


Before the Commission is a Petition for Waiver of Commission Regulation, 52 Pa. Code § 29.352, filed by Yellow Cab Company of Pittsburgh, Inc., t/a Yellow Z (Yellow Cab).  Yellow Cab currently holds authority from the Commission to provide call or demand service in Allegheny County.  By Order entered May 22, 2014, we conditionally granted Yellow Cab’s request to amend its operating authority to include experimental service for the transportation of persons originating or terminating within Allegheny County, excluding trips originating from the Pittsburgh International Airport.  52 Pa. Code § 29.352.  Yellow Cab met the compliance requirements established in our May 22, 2014 Order.  Therefore, on July 1, 2014, Yellow Cab was issued a certificate of public convenience to operate experimental service under 52 Pa. Code § 29.352.
  


Consistent with 52 Pa. Code § 29.352, the Commission’s May 22, 2014 Order provided, inter alia, that the experimental authority would only be “valid until abandoned, until two (2) years from the date of issuance, or until the Commission enacts regulations governing the new class of service, whichever occurs first.”  May 22, 2014 Order, Ordering paragraph 7.  To date, Yellow Cab has not abandoned service nor has the Commisison enacted regulations governing the experimental service.  The two (2) year period is set to expire on July 1, 2016.  Therefore, Yellow Cab petitions the Commission for relief, requesting an extension of the two (2) year limitation.
  For the reasons set forth below, we will grant Yellow Cab’s request.  

Background


Commission regulations delineate various types of motor common carrier passenger service, which include scheduled route service, call or demand service, group and party service, limousine service, airport transfer service, and paratransit service.  52 Pa. Code §§ 29.301-29.356.  Each of those types of passenger service has unique characteristics that define the particular transportation mode.  However, not all types of common carrier transportation fit squarely within these specified categories, as we recognized when we promulgated these regulations.  Therefore, in order to accommodate a proposed public transportation service not encompassed within the stated categories, the Commission regulations also provide for “experimental service.”  The Commission’s regulation governing experimental service provides:
§ 29.352. Experimental service.

In order to advance and promote the public necessity, safety and convenience, the Commission may, upon application, grant a new certificate or an amendment to an existing certificate in order to allow to be provided a new, innovative or experimental type or class of common carrier service. An application for a certificate or amendment shall state that it is an application for an experimental service. Holders of experimental certificates shall abide by this chapter except those which the Commission shall explicitly state do not apply. Holders of experimental certificates shall abide by an additional regulations or requirements, including informational and reporting requirements, which the Commission shall stipulate upon granting the certificate. A certificate for experimental service shall be valid only until the service is abandoned, until 2 years have elapsed from the time the certificate was approved or until the Commission enacts amendments to this chapter pertaining to the new class of service represented by the experimental service, whichever event occurs first.  (emphasis added).
Yellow Cab’s Original Application for Experimental Authority
Yellow Cab’s original application for experimental authority proposed a new type of transportation service called “Transportation Network Service.”  The new service is provided by a “Transportation Network Company (TNC),” which is defined as a company which uses a digital online enabled platform to connect passengers with qualified drivers.  The service utilizes the latest electronic and social media forms of communication, including applications, software, website and internet platform reservation services.  Due to technological advancements with the use of smart phones, tablets, and the internet, with the concomitant development of the applications, software and internet platforms, transportation services may now be scheduled via these devices.  Yellow Cab stated that its proposal would allow for a new class of service so that modern technology can be put to use in serving the transportation customer.  The service is designed to better meet the needs of the marketplace, which expands and contracts on a daily basis.  
The experimental service offered by Yellow Cab is limited to transporting passengers by motor vehicle, originating or terminating within Allegheny County, excluding trips originating from the Pittsburgh International Airport.  The primary vehicles used in the service are owned by the operators/drivers and leased to Yellow Cab for specific periods of high transportation demand.  Yellow Cab limited the fleet of experimental vehicles to 150 in service at any one time.  The experimental service is provided in vehicles with seating capacities of eight passengers or less, including the driver and the vehicles are compliant with Commission requirements at 52 Pa. Code §§ 29.401-407.  Yellow Cab inspects vehicles to ensure that they are clean and mechanically sound.  

Yellow Cab utilizes qualified operators/drivers for peak service times.  It executes short-term leases with the operators/drivers whereby the operators/drivers lease their privately-owned vehicles to Yellow Cab for the duration of the lease.  Yellow Cab is legally and technically responsible for their operation.  A copy of the lease is carried by the operators/drivers in their vehicles while in service.  The vehicles are marked with a PUC number and a standard trade dress via magnetic stickers.  52 Pa. Code § 29.71.  The markings are unique to allow identification of the vehicles in experimental service.

Yellow Cab insures each vehicle in compliance with Commission regulations.  52 Pa. Code § 32.11.  Yellow Cab provides the operators/drivers with an insurance identification card.  Yellow Cab currently self-insures its operations.  52 Pa. Code § 32.15.  Further, consistent with the lease agreement, Yellow Cab’s insurance attaches to the service from the time an operator/driver logs onto the system as available to provide service, until that driver logs off or until the last passenger is discharged, whichever is later.


Operators/drivers pay a fee to Yellow Cab.  The service is provided via a tablet or iPad device that will be supplied by Yellow Cab.  Operators/drivers are able to accept trips via internet dispatch or the App.  There is no street hail.


Yellow Cab ensures all operators/drivers adhere to the written lease agreement and comply with applicable Commission driver regulations at 52 Pa. Code §§ 29.501-29.509.  Additionally, Yellow Cab requires all operators/drivers attend its driver training classes.  Yellow Cab maintains control of the service and, as the certificated carrier, has primary responsibility to deal with the Commission for any issues arising from the service.

Yellow Cab provided a tariff to the Commission, which was approved.  Rates are based on time and distance or a flat fee.  Distance and time are computed by a GPS program.  There is no meter in the vehicle.  The tariff uses a capped premium pricing model which is not completely variable or subject to unconstrained surge pricing.


Passengers are advised of the charge prior to hiring the vehicle.  Payment of the fare is made through credit card swipe technology, as provided to the operators/drivers on the tablet/iPad supplied by Yellow Cab.  A cash payment option is also available.  Upon booking a trip, the passenger receives confirmation via email on the App, along with a photograph of the operator/driver and a vehicle description.  The service is exclusive to the passenger requesting the transportation.
 


Upon review of its application, we agreed that the service proposed by Yellow Cab was the type of new, innovative or experimental transportation service that qualifies as an experimental service under Section 29.352 of our regulations.  52 Pa. Code § 29.352.  We found that it is incumbent upon the Commission to ensure that the regulatory structure is not a barrier to desirable changes in the transportation industry advanced by changes in technology.  Upon review of the proposed service, we found that Yellow Cab provided sufficient evidence to establish a public demand or need for the experimental service and that it was fit to provide the service.  We attached various conditions to our approval, such as an updated insurance filing, an acceptable tariff filing, periodic data filing, and a detailed description of its driver training program.   Yellow Cab has complied with all requirements.
The Current Petition for Waiver of the Two (2) Year Limitation
As noted earlier, the sole issue before the Commission is Yellow Cab’s request for waiver of the two (2) year limitation on the experimental authority it received on July 1, 2014.  In support of its request, Yellow Cab alleges, inter alia, that:

15.  There continues to be a public demand or need for the TNC service being provided by Petitioner as evidenced by the following relevant statistical data:
a. Petitioner has provided 49,496 trips since commencing service.  (See Petitioner’s cumulative quarterly reports attached hereto as Exhibit “C”);

b. The number of TNC trips provided by the Petitioner has steadily increased since service commenced. For example, in the five months of operation in 2014, Petitioner averaged 292 trips per month. In the first quarter of 2015, Petitioner averaged 1,286 trips (42 per day); in the 2nd quarter of 2015, the average increased to 2,010 trips (67 per day); in the 3rd quarter of 2015, the average increased to 4,154 trips (138 per day); and in the 4th quarter of 2015, the average increased to 4,892 trips (163 per day). In the first two months of 2016, Petitioner has averaged 5,500 trips per month (183 per day); and
c.
The Commission has, since the granting of Petitioner's experimental rights, granted experimental TNC rights to Lyft, Inc. at Docket Nos. A-2014​-2415045 and A-2014-2415047 and to Raiser-PA (Uber) at A-2104-2416127 and A-2014-2424608. Additionally, the Commission approved an application for experimental TNC rights by Airport Limousine Service, Inc., d/b/a Ztrip on March 8, 2016 at Docket No. A-2015-2464975.  All of the aforementioned services are set to expire several months or years after Yellow Z's experimental rights would expire. This would remove a growing service provider from the marketplace and reduce the amount of competition for TNC service in the Pittsburgh marketplace — to the detriment of the riding public.
Yellow Cab Petition, para. 15.  Additionally, Yellow Cab alleges that it has provided safe TNC service and none of its drivers have been involved in any accident involving death or personal injury.  Yellow Cab continues to ensure compliance for all facets of the TNC service.  Finally, Yellow Cab alleges that both the General Assembly and Commission have been addressing issues regarding TNC service and the creation of comprehensive guidelines and requirements for TNC service.  Proposed legislation is at different stages of the legislative process and the General Assembly has begun to concentrate its efforts on the creation of new legislation dealing with TNC companies.   Yellow Cab alleges that  the “experimental service” (TNC) offered by Yellow Z, Lyft and Uber has become a primary means of transportation throughout Allegheny County and other parts of Pennsylvania and that the new service has already become so entrenched that it is unlikely that it could be stopped at this point.
Discussion

Based on our review of Yellow Cab’s Petition, we are persuaded that waiving the 2-year limitation of experimental authority is appropriate under these circumstances.  We note that Yellow Cab has complied with all facets of our May 22, 2014 Order and Yellow Cab’s service record indicates that it has provided this service safely.  There have been no formal complaints filed with the Commission nor has there been any serious accidents reported.  The experimental service is rapidly growing and in demand.  We will not disrupt this service.  Pursuant to our regulations, 52 Pa. Code § 5.43(a), we are authorized to waive regulatory requirements when deemed appropriate:

§ 5.43. Petitions for issuance, amendment, repeal, or waiver of Commission regulations.
(a)  A petition to the Commission for the issuance, amendment, waiver or repeal of a regulation must set forth clearly and concisely the interest of the petitioner in the subject matter, the specific regulation, amendment, waiver or repeal requested, and cite by appropriate reference the statutory provision or other authority involved. The petition must set forth the purpose of, and the facts claimed to constitute the grounds requiring the regulation, amendment, waiver or repeal. Petitions for the issuance or amendment of a regulation shall incorporate the proposed regulation or amendment.

See also 52 Pa. Code § 1.91.  Yellow Cab has satisfied the requirements for waiver.  There is a demonstrated need for the continuation of the service.  Further, we note that the General Assembly has taken up this issue for consideration.  It would be unnecessarily disruptive to Yellow Cab’s business and the convenience of the traveling public to discontinue the service at this juncture.  

Under these circumstances, we will grant Yellow Cab’s unopposed Petition and grant an extension of the 2 year limitation on the experimental authority.   Therefore, we will temporarily waive the two-year limitation of 52 Pa. Code § 29.352 so as to permit Yellow Cab to continue operating TNC service.  This extension will last until July 1, 2017.  Notwithstanding our waiver, the Commission may, if necessary, terminate the experimental service if, after appropriate process, the service is determined not to be in the public interest; THEREFORE,

IT IS ORDERED:
1. That the petition for Waiver of Yellow Cab Company of Pittsburgh d/b/a/ Yellow Z, if hereby granted consistent with this Order.

[image: image1.png]


BY THE COMMISSION

Rosemary Chiavetta

Secretary

(SEAL)

ORDER ADOPTED:  June 30, 2016
ORDER ENTERED:  July 7, 2016
� The original certificate was issued to Yellow Cab Company of Pittsburgh, Inc., t/a Yellow X.  Upon request of Petitioner, we approved a name change on August 13, 2015 to Yellow Cab Company of Pittsburgh, Inc., t/a Yellow Z.


� Yellow Cab’s Petition was published in the Pennsylvania Bulletin on April 9, 2016.  46 Pa.B. 1874.  Two supporting comments to the Petition were filed.  
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