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FINAL ORDER

BY THE COMMISSION:

On July 8, 2016, the Pennsylvania Public Utility Commission (Commission) notified all electric generation suppliers (EGSs) and electric distribution companies (EDCs) by Secretarial Letter that it discovered an error in how the non‑solar Tier I quarterly adjustments were calculated.  The July 8, 2016, Secretarial Letter explained that the Commission has corrected this error for the 2016 compliance year, resulting in an approximate seven percent increase in the otherwise anticipated annual non‑solar Tier I obligations.  On August 9, 2016, the Commission issued a Secretarial Letter, which extended the true‑up period from September 1, 2016, to November 30, 2016, for the non‑solar Tier I adjustment obligations relevant to the 2016 AEPS Act compliance year.  On August 11, 2016, the Commission issued a Tentative Order seeking comments on the impact of the quarterly adjustment obligation increase, on possible remedies to mitigate any impact, and on any other appropriate action to be taken by the Commission.  Having received and reviewed these comments, and for the reasons expressed in this Order, the Commission with this Final Order further extends the true‑up period from November 30, 2016 to May 1, 2017, for the non‑solar Tier I adjustment obligations relevant to the 2016 AEPS Act compliance year.  
BACKGROUND AND HISTORY OF THIS PROCEEDING

The Alternative Energy Portfolio Standards Act of 2004, P.L. 1672, No. 213, (AEPS Act) was signed into law on November 30, 2004.  73 P.S. §§ 1648.1 et seq.  The AEPS Act, which took effect on February 28, 2005, established an alternative energy portfolio standard for Pennsylvania.  Generally, the Act requires that an annually increasing percentage of electricity sold to retail customers in Pennsylvania by electric distribution companies (EDCs) and electric generation suppliers (EGSs) be derived from alternative energy resources.  The Commission has been charged with using its general powers to carry out, execute and enforce the provisions of the AEPS Act.  The Pennsylvania Department of Environmental Protection (DEP) has been specifically charged with ensuring compliance with all environmental, health and safety laws and standards relevant to the AEPS Act’s implementation.  The Commission and the DEP are to jointly monitor compliance with the Act, the development of the alternative energy market, the costs of alternative energy and to conduct an ongoing alternative energy planning assessment.  The Commission and the DEP are to report their findings and any recommendations for changes to the Act to the General Assembly on a regular basis.

Act 129 of 2008, P.L. 1592, (Act 129) was signed into law on October 15, 2008, which took effect 30 days thereafter on November 14, 2008.  Section 5 of Act 129 adds Section 2814 to the Pennsylvania Public Utility Code.  See 66 Pa. C.S. § 2814.  Section 2814 expands the types of alternative energy sources that qualify as Tier I alternative energy sources under the AEPS Act to include specific categories of low impact hydropower and biomass energy.  66 Pa. C.S. § 2814(a) and (b).  Section 2814 also requires the Commission to increase, at least quarterly, the percentage share of Tier I resources to be sold by EDCs and EGSs to reflect any new Tier I resources added as a result of this amendment.  66 Pa. C.S. § 2814(c).

On May 28, 2009, the Commission adopted a Final Order
 at the above‑referenced Docket No. that established the procedures and guidelines for low‑impact hydropower facilities and generators utilizing by‑products of pulping and wood manufacturing processes to follow in order to qualify as a Tier I resource.  The Final Order also established reporting requirements and related procedures that the Commission uses to adjust the AEPS Act Tier I requirements EDCs and EGSs must meet to account for the newly qualified Tier I resources.  The Commission, through the AEC Program Administrator has been implementing the procedures and guidelines established in the May 28, 2009, Final Order for each AEPS Act Compliance year from 2010 to the present.

On July 8, 2016, the Commission issued a Secretarial Letter at this Docket giving notice to all EGSs and EDCs that the Commission had become aware of an error in how the quarterly adjustments were calculated over the past six years.  This July 8, 2016 Secretarial Letter also noted that this error had been corrected for the 2016 compliance year, resulting in an approximate seven percent increase in the otherwise previously anticipated annual Tier I obligations.  This was an increase of approximately seven percent over the otherwise anticipated 5.2537 percent Tier I, non‑solar adjusted obligation, resulting in a final adjusted Tier I, non‑solar obligation of 5.62 percent.
After the issuance of the July 8, 2016, Secretarial Letter, the Commission’s legal and technical staff facilitated discussion among stakeholders from the retail electric market and EDC default service programs.  These discussions included a conference call held by Commission staff to answer questions related to the AEPS Act Tier I quarterly adjustment correction that was the subject of the July 8, 2016 Secretarial letter.  During these discussions some stakeholders conveyed a concern with the adverse impact this unanticipated increase in non‑solar Tier I AECs has on their business models.  

Consequently, the Commission issued a Secretarial Letter on August 9, 2016, at this Docket, which extended the true‑up period from September 1, 2016, to November 30, 2016, for the non‑solar Tier I adjustment obligations relevant to the 2016 AEPS Act compliance year.
  The Commission noted that the extension provides additional time to address the unanticipated increase in the non‑solar Tier I obligations for this compliance year.  This true-up period extension does not apply to solar Tier I or Tier II requirements.  In addition, it does not apply to the non-solar Tier I obligations contained in 52 Pa. Code § 75.61(b)(10), which requires that 5.25% of all retail sales come from non-solar Tier I sources.  The Commission further stated that this extension provides the Commission additional time to address, with input from all stakeholders, the impact of the unanticipated increase in Tier I requirements and any potential options to mitigate that impact on EGSs and EDCs for the 2016 and/or subsequent compliance years.

During the August 11, 2016 Public Meeting, the Commission adopted the Motion of Chairman Gladys M. Brown directing the Law Bureau, with assistance from the Bureau of Technical Utility Services, to prepare a Tentative Order seeking comments on potential options for remedial actions to address the unanticipated increase in non‑solar Tier I credit obligations.  
In a Tentative Order entered and issued on August 15, 2016, at this Docket, (August Tentative Order) the Commission sought comments on options for potential remedial actions to address the unanticipated increase in non‑solar Tier I AEC obligations that resulted from the corrected 2016 quarterly adjustment.  The Commission stressed that the goal of such potential remedial actions is to minimize the effect on stakeholders while upholding the Commission’s responsibility to effectively implement the AEPS Act.  Specifically, the Commission sought comments on two potential options.  One option involved the EDCs purchasing the required additional non‑solar Tier I AECs with full and current cost recovery of the purchases and transferring those credits to EGSs serving load in their service territory.  The EGSs would then retire the appropriate number of non‑solar Tier I AECs to meet their 2016 AEPS Act compliance year obligations.  The other option was to delay the obligation to settle the adjustment amount associated with the non‑solar Tier I credit obligation for an appropriate period of time to give parties more time to procure the credits.  The Commission welcomed comments on any other proposals that would remedy the current situation.  Comments were due by August 30, 2016, with reply comments due September 9, 2016.
Comments were submitted by ConocoPhillips Company (Conoco); Direct Energy; Duquesne Light Company (Duquesne); the Energy Association of Pennsylvania (EAP); Metropolitan Edison Company, Pennsylvania Electric Company, Pennsylvania Power Company and West Penn Power Company (collectively, FirstEnergy); the National Energy Marketers Association (NEM); Met‑Ed Industrial Users Group, Penelec Industrial Customer Alliance, Philadelphia Area Industrial Energy Users Group, PP&L Industrial Customer Alliance, and West Penn Power Industrial Intervenors (collectively, Industrials); the Office of Consumer Advocate (OCA); the Office of Small Business Advocate (OSBA); PECO Energy Company (PECO); PPL Electric Utilities Corporation (PPL); Retail Energy Supply Association (RESA); and WGL Energy Services, Inc. (WGL).
Reply Comments were submitted by Direct Energy; Duquesne; FirstEnergy; Industrials; PECO; PPL; RESA; and WGL.

DISCUSSION
In the August Tentative Order, the Commission proposed options for remedial action for stakeholders to consider.  The primary goal of these proposals was to have a minimal effect on stakeholders while upholding the Commission’s responsibility to effectively implement the AEPS Act.  At the same time, commenters were encouraged to provide other remedial actions that the stakeholders deemed viable to address the corrected 2016 quarterly adjustment.  Specifically, the Commission proposed the following for stakeholders to consider.
I.
AEC Procurement & Non‑Bypassable Cost Recovery by the EDC of the Non‑Solar Tier I Adjustments

One course of action proposed by the Commission was for the Commission to leverage the purchasing power and billing functionality of the EDCs to ameliorate the market effects of the unanticipated increase in non‑solar Tier I AEC obligations (Option 1).  This process would require the Commission to determine for each EDC the number of adjustment AECs for procurement in its distribution zone for the 2016 AEPS Act compliance year.  The EDC would then procure these credits either through (1) the spot market; or (2) a competitive bid process.  The EDCs would then transfer the procured credits to all load serving entities (LSEs) operating in the respective EDC distribution zone during the 2016 AEPS Act compliance year on a load‑weighted basis.
  The EDC would recover the costs of this procurement through a preexisting non bypassable charge, such as a competitive enhancement rider, solar photovoltaic alternative energy credit rider, or other tariff mechanism as deemed optimal by individual EDCs, so long as the 
charge is applicable to all rate classes.  Each EDC would be required to provide a compliance filing detailing the specific implementation protocols for procurement and tariffed cost‑recovery.
A. Comments

Comments submitted by Conoco, Direct Energy, WGL, RESA and NEMA (collectively, EGS Commenters) recommend that the Commission implement the proposed option of AEC procurement & non‑bypassable cost recovery by the EDCs of the non‑solar Tier I adjustments (Option 1), to address the unexpected quarterly adjustment increase.  Comments submitted by Duquesne, EAP, FirstEnergy, Industrials, OSBA, OCA, PECO, and PPL oppose the use of Option 1.  

EGS Commenters recommend Option 1 as the optimal remedial action to minimize the impacts on stakeholders from the unanticipated increase of the non-solar Tier I obligations.  See Conoco Comments at 2, Direct Energy Comments at 4, NEMA Comments at 2-3, RESA Comments at 8-11, and WGL Comments at 3.  Direct Energy and RESA aver that implementation of Option 1 equitably distributes the costs of the quarterly adjustment among all customers.  Direct Energy Comments at 4 and RESA Comments at 9.  EGS Commenters note that the costs for the unanticipated quarterly adjustment are higher than previous years and the increase could not have been factored into pricing for contracts of customers served during the 2016 compliance year.  Direct Energy Comments at 2-3, and RESA Comments at 3-4.  NEMA and Direct Energy recommend the use of Option 1 to fix the calculation error for compliance year 2016, while RESA suggests the use of Option 1 through the 2018 compliance year and WGL suggests a strategy similar to Option 1 through 2020.  Direct Energy Comments at 4, NEMA Comments at 2, RESA Comments at 9-10, and WGL Comments at 2-3.
EGS commenters note that the unanticipated quarterly adjustment requires EGSs to incur unexpected costs that cannot be recovered from customers served during the 2016 compliance year.  See Direct Energy Comments at 2-3, PPL Comments at 13-14, RESA Comments at 3-6, and WGL Comments at 1 and Reply Comments at 1-2.  Conoco avers that EGSs directly serving retail customers and default service providers would not have, and could not have, factored into their rates and offers the additional 7% increase in non-solar Tier 1 obligations to cover the costs associated with procuring them.  Conoco Comments at 2.  EGS Commenters remark that the corrected calculation of the quarterly adjustment, resulting in a higher than anticipated obligation, represents a retroactive cost or charge.  See NEMA Comments at 2 and WGL Comments at 1.  PPL avers there is a serious legal question as to whether the Commission can apply the quarterly adjustment retroactively.  PPL Comments at 12-13. 

Other commenters oppose implementation of Option 1 for various reasons.  Duquesne and EAP contend that it is beyond the Commission’s authority to relieve EGSs from their obligation of procuring credits without a determination of force majeure and force majeure does not exist for the 2016 compliance year.  Duquesne Comments at 2-4, and EAP Comments at 4-5.  Some commenters aver that the Commission does not have the authority under the AEPS Act to implement Option 1, where EGS obligations are shifted to EDCs with costs recovered from all customer rate classes through a non‑bypassable charge.  See Duquesne Comments at 3-4, EAP Comments at 5, Industrials Comments at 5 and Reply Comments at 2, OCA Comments at 2, PECO Comments at 1, 3-4, and PPL Comments at 5-6.  EAP also asserts that recovery of costs from ratepayers for expenses of unregulated entities is not authorized under the AEPS Act nor the Public Utility Code.  EAP Comments at 6.  Some commenters assert that Option 1 sets a bad precedent for EGSs seeking to be excused from future obligations.  See Industrials Comments at 5 and PPL Comments at 7&9.

They also assert that the use of the non-bypassable charge for cost recovery may impose charges/costs on customers that they would not otherwise pay and/or interfere with existing EGS contracts.  See Industrials Comments at 4, OCA Comments at 3 and OSBA Comments at 2-3.  They further assert that EDC cost recovery using an existing non-bypassable charge does not fit within existing EDC tariffs and riders.  Duquesne Comments at 4-5, FirstEnergy Comments at 6, PECO Comments at 4-5 and PPL Comments at 9-10.

B. Disposition

We find that Option 1 inappropriately shifts the responsibility to acquire and retire AECs to meet the AEPS Act annual requirements from EGSs to EDCs in a manner that is not only administratively burdensome, but also is one that does not ameliorate the costs for such compliance that will ultimately be borne by all ratepayers.  Initially we note that as the OCA and PPL point out, both the AEPS Act and this Commission’s Regulations require both EDCs and EGSs to meet the AEPS Act requirements.  Specifically, the AEPS Act established the following requirements:
(1) From the effective date of this act through and including the 15th year after enactment of this act and each year thereafter, the electric energy sold by an [EDC] or [EGS] to retail electric customers in this Commonwealth shall be comprised of electricity generated from alternative energy sources and in the percentage amounts as described under subsection (b) and (c).

(2) [EDCs] and [EGSs] shall satisfy both requirements set forth in subsections (b) and (c), provided, however, that an [EDC] or [EGS] shall be excused from its obligations under this section to the extent that the commission determines that force majeure exists.

73 P.S. § 1648.3(a).  

Next, the Commission’s Regulations contain the following requirements for EDCs and EGSs:
(a) EDCs and EGSs shall comply with the act through the acquisition of certified alternative energy credits, each of which shall represent one MWh of qualified alternative electric generation or conservation, whether self‑generated, purchased along with the electric commodity or separately through a tradable instrument.

(b) For each reporting period, EDCs and EGSs shall acquire alternative energy credits in quantities equal to a percentage of their total retail sales of electricity to all retail electric customers for that reporting period, as measured in MWh…
52 Pa. Code § 75.61 (EDC and EGS obligations).  Those commenters that support Option 1 failed to provide any substantive legal authority or justification that would allow the Commission to shift the EGSs’ burden to acquire AECs equal to the required percentage of their total retail sales of electricity to the EDCs.

Direct Energy, NEMA, RESA and WGL simply address cost recovery and the timing of the cost recovery.  While we acknowledge that an EGS’s methods for recovering the costs associated with complying with the AEPS Act, and the timing of such cost recovery is different from an EDC’s,
 this alone, does not provide the substantive legal authority or justification for the shifting of responsibility to acquire the requisite AECs.

We also agree with Duquesne and EAP that the only statutory authority the Commission has to adjust the AEPS Act’s requirements is by declaring force majeure.  Specifically, the AEPS Act states the following:
Upon its own initiative or upon a request of an [EDC] or an [EGS], the [Commission], within 60 days, shall determine if alternative energy resources are reasonably available in the marketplace in sufficient quantities for the [EDCs] and [EGSs] to meet their obligations for that reporting period under this act.  In making this determination, the commission shall consider whether [EDCs] or [EGSs] have made a good faith effort to acquire sufficient alternative energy to comply with their obligations….  In further making its determination, the commission shall assess the availability of alternative energy credits in the Generation Attributes Tracking System (GATS) or its successor and the availability of alternative energy credits generally in Pennsylvania and other jurisdictions in the PJM Interconnection, L.L.C. regional transmission organization (PJM) or its successor….  If the commission further determines that alternative energy resources are not reasonably available in sufficient quantities in the marketplace for the [EDCs] and [EGSs] to meet their obligations under this act, then the commission shall modify the underlying obligation of the [EDC] or [EGS] or recommend to the General Assembly that the underlying obligation be eliminated….

73 P.S. § 1648.2 (definition for force majeure).  No EGS or EDC has requested that force majeure be implemented and no party has provided any evidence demonstrating that AECs are not reasonably available to meet the 2016 compliance year obligations for the Commission to declare force majeure on its own initiative.  Accordingly, the AEPS Act requirements, including the non‑solar Tier I adjustment as required by Section 2814 of the Public Utility Code, 66 Pa. C.S. § 2814, remain and all EDCs and EGSs must meet this requirement by retiring the requisite number of Tier I credits or paying the alternative compliance payment.

Even if the Commission had the authority to require the EDCs to obtain the Tier I AECs for each EGS serving load in its service territory, the Commission agrees with Duquesne, FirstEnergy, PECO and PPL that having the EDCs make such a procurement does not lessen or ameliorate the impact the corrected adjustment has on the market or the ratepayers.  First, as Duquesne and PPL point out, EDCs do not have any more leverage to purchase the Tier I credits than any other purchaser.  The EDCs only have in place mechanisms to acquire AECs to meet their default service requirements.  Duquesne Comments at 4 and PPL Comments at 5.
Accordingly, to accomplish this new procurement, each EDC will have to develop and obtain Commission approval of a new plan to acquire the AECs and distribute them to the many EGSs
 that served load in their service territories.  This alone adds administrative costs and takes resources and time to accomplish.  In addition, as Duquesne, PECO and PPL state, if a competitive procurement process is used, each EDC will have to develop bid documents, set up an auction, administer the auction, select the winning bids and present the information to the Commission for review.  Duquesne Comments at 4, PECO Comments at 4 and PPL Comments at 9.  The Commission also recognizes that any auction may require a third‑party monitor to ensure that the auction is run fairly and obtains competitive bids, adding costs.  Furthermore, as Duquesne and PECO note, the EDCs must develop a process to fairly allocate the credits to each EGS and deal with any disputes over the allocation.
  Duquesne Comments at 4 and PECO Comments at 4-5.  All of these administrative procedures increase the costs of the procurement that is to be passed onto ratepayers.  While some of these costs could be avoided by simple spot market purchase, the costs associated with the contracting for and allocating the credits would still persist.
Finally, as Duquesne, FirstEnergy and PPL state, no EDC has a currently approved cost recovery mechanism to recover these costs.  Duquesne Comments at 4-5, FirstEnergy Comments at 6 and PPL Comments at 10.  Again, the development, review and approval of these new cost recovery mechanisms would add administrative costs.  
Furthermore, as PPL notes, this Commission has rejected similar requests by EGSs to shift certain costs to EDCs.  PPL Reply Comments at 3-4 (citing Petition of PPL Electric Utilities Corporation for Approval of a Default Service Program and Procurement Plan, Docket No. P‑2014‑2417907, Order entered January 15, 2015, Order at pp. 63‑66; Petition of PPL Electric Utilities Corporation for Approval of a Default Service Program and Procurement Plan, Docket No. P‑2012‑2302074, Order entered January 24, 2013, Order at p. 85; and Pa. P.U.C. Bureau of Investigation and Enforcement v. HIKO Energy, LLC, Docket No. C‑2014‑243140, Order entered December 3, 2015).  
In Petition of PPL Electric Utilities Corporation for Approval of a Default Service Program and Procurement Plan, Docket No. P‑2014‑2417907, Order entered January 15, 2015, Order at p. 64, we stated that “[c]onsistent with our discussion in PPL DSP II, we are concerned that the imposition of a non-bypassable charge would interrupt existing contracts between EGSs and their customers, which already account for [non‑market based] costs, and may lead to the possibility of double-recovery of those costs.”  We have similar concerns with adopting Option 1.  We note that no EGS has demonstrated that they do not already have or have not already obtained some or all of the additional Tier I credits.  In fact, the Commission is aware that approximately 126,000 of the additional 513,000 Tier I credits needed to meet the adjustment statewide have already been retired by almost half the number of the EGSs with an AEPS Act compliance obligation.  
In contrast to the legal, administrative and cost hurdles identified above, the parties supporting Option 1 fail to provide substantial evidence of benefits.  For example, RESA states that “similar increases for all subsequent compliance years imposes a significant and unexpected cost obligation for EGSs.”  RESA Comments at 4.  Direct Energy states that “[b]ecause this dramatic increase in costs could not have been anticipated, Direct Energy had no reason to factor in such a significant increase in costs into contracts….”  Direct Energy Comments at 3.  Only one EGS provided actual cost numbers, WGL states that “prior period volumes for WGL Energy will result in an additional $118,000 in costs to purchase the 9,136 [renewable energy credits (RECs)] attributed to the 0.371836% increase.”  WGL Comments at 1.  WGL also states that “[t]he MWHs (sic.) under contract will result in an additional $278,000 in costs to purchase 20,840 Tier I RECs.”  Id. at 1-2.  These numbers, without more context, provide no indication as to the magnitude of these costs in relation to the other costs and existing contract prices.  We note that the Industrials estimated that the projected cost for compliance with the increase is approximately $0.05/MWh, which no party directly refuted.  Industrials Comment at 4.  This amount, by our calculation, would add approximately $0.00005/kWh to the retail price.  We do not find this to be a material increase requiring extraordinary and complicated processes to correct.
The primary concern EGSs raise is the timing of when they can recover the costs for complying with the AEPS Act.  Direct Energy states that the current problem “results in a misalignment of costs and payment of the AEPS 2016 error calculation.”  Direct Energy Comments at 3.  RESA also asserts that for EGSs “the recovery of this unanticipated costs (sic.) from shopping customers will be inconsistent among shopping customers, among EGSs, and as between shopping and default service customers and will result in skewed market pricing.”  RESA Comments at 5-6.  NEMA asserts that “[a]llowing EGSs to make an adjustment to next year’s obligation to reflect the credit shortfall would allow EGSs to modify their pricing to reflect the increased costs,” ameliorating the concerns raised by EGSs about the inability to recover “retroactively imposed costs.”  NEMA Comments at 3-4.  WGL states that “contract language that precludes imposition of new charges on customers for retroactively Commission-imposed costs, will make it difficult, if not impossible, for EGSs to recover the unforeseen costs of acquiring additional AECs for the 2016 compliance year.”  WGL Comments at 1-2.  WGL also states that it has contracted with customers for future supply based on current rates.  WGL Comments at 2.  All of these comments imply that EGSs have no way of recovering the unanticipated costs because they are all locked into existing contracts that did not incorporate these costs.  The Commission is not persuaded by this assertion.
To begin with, the EGSs failed to demonstrate that the number of customers in existing contracts for a fixed price that lasts one or more years is significant or that the number of existing contracts is static.  In fact, the comments from the EGSs demonstrate the opposite.  For example, RESA states the following:

Retail contracting is not a static concept.  There are varying contract lengths and types.  Customers can and do switch suppliers meaning that customers receiving supply with a particular EGS during a particular AEPS compliance period may no longer be receiving supply from that EGS in the next AEPS compliance period.

RESA Comments at 5.  Also, WGL states that “[m]any of the customers served during the prior year may have switched suppliers….”  WGL Comments at 1.  And, NEMA states that “EGSs (unlike utilities) do not have a constant customer base against with they can retroactively recover these costs from customers.”  NEMA Comments at 2.  As the supplier market is not static and as EGSs are constantly revising supply contracts and the contract price, the Commission finds that EGSs will have an opportunity to recover these costs, as well as future AEPS Act compliance costs through the market, without having to resort to an extraordinary and complicated process.

Furthermore, we find that as the supply market is not static, adopting Option 1 could result in a windfall through a potential double recovery.  As the comments from the EGSs indicate, they intend to put these costs into future contracts.  While it may not be possible to perfectly align these contract prices with the cost increase associated with the quarterly adjustment, Option 1 does not solve the problem, it simply pushes it to later years.  In the interim, EGSs would be able to include these costs in new contracts and begin to recover the costs during the time that the EDCs are obtaining the credits on the EGSs behalf and recovering the costs from all ratepayers, including those entering into the new supplier contracts.  We also foresee EDCs adjusting default service pricing, the price-to-compare (PTC), to also account for its under‑recovery of costs related to the 2016 AEPS Act compliance year correct adjustment.  Any increase in an EDC’s PTC will provide an opportunity for EGSs to increase their offer prices and still stay competitive.  
Finally, we note that there are many things that impact the cost and price of electric supply and that varying strategies to address these many and varied costs and price drivers have been developed by the various EGSs, many of whom have not filed comments in this proceeding.  As such, we find that addressing this one cost driver alone is more‑likely‑than‑not to advantage some suppliers and disadvantage others.  Accordingly, we decline to focus on one cost driver, that no party has demonstrated is more significant than any other cost driver, and address it through an extraordinary and complicated process that shifts the cost from the EGSs and directly onto the ratepayers.
II.
Delay the True‑Up Period for the Non‑Solar Tier I Adjustment Credits

The other option was to delay the obligation to settle the adjustment amount associated with the non‑solar Tier I credit obligation for an appropriate time period as discussed in the comments (Option 2).  This would give parties more time to procure the additional AECs necessary to meet the increase in the otherwise anticipated annual non‑solar Tier I obligations.  The appropriate time period could include compliance by the presently set November 30, 2016 deadline, as extended in the August 9, 2016 Secretarial Letter.

A. Comments

In general, stakeholder’s comments support the use of Option 2 or do not object to its implementation.  The EGS Commenters did not oppose Option 2 and with two of them supporting the use of Option 2 if its implementation is delayed until compliance year 2018.  See Direct Energy Reply Comments at 3 and RESA Comments at 2 & 10, RESA Reply Comments at 3 & 8.  NEMA notes that Option 2 would help mitigate some impacts and would also create problems going forward.  NEMA Comments at 3-4.

Other commenters broadly support the use of Option 2, noting benefits of the option.  See Duquesne Comments at 2-3, EAP Comments at 6, FirstEnergy Comments at 5, Industrials Comments at 1 & 4, PECO Comments at 3 and PPL Comments at 10-12.  OCA notes that Option 2 allows entities additional time to comply with their obligations.  OCA Comments at 3.  
B. Disposition

In contrast to Option 1, most of the parties submitting comments agree, to varying degrees, that the option to delay the true‑up period to allow EGSs and EDCs time to acquire the additional credits was reasonable and acceptable.  We recognize that the quarterly adjustments for the 2016 AEPS Act compliance year were not provided until the end of the compliance year due to the Commission changing vendors for the AEC Program Administrator function.  Had the first quarterly adjustment of the 2016 compliance year been calculated correctly and been provided on time, EGSs and EDCs would have received the higher corrected quarterly adjustment at the end of October 2015, a little more than eight months prior to the issuance of the July 8, 2016, Secretarial Letter informing EGSs and EDCs of the increase.  As the first of four notices of the quarterly adjustment was delayed by a little more than eight months, we find it appropriate and reasonable to extend the true‑up period for the 2016 AEPS Act non‑solar Tier I adjustment obligation to May 1, 2017, a full eight months after the close of the September 1, 2016, true‑up period defined in the AEPS Act.
We decline to extend the true‑up period beyond May 1, 2017 for two reasons.  First, is the fact that the AEPS Act requirements are ongoing and extending the 2016 compliance determination into the 2017 compliance year true‑up period could cause confusion and pose administrative difficulties in determining which credits are to be used for compliance with the 2016 and 2017 compliance year obligations.  GATS does not have separate reserve accounts for each compliance year.  As such, when an EGS or EDC retires a credit in its reserve account, there is no automated way to assign credits to either the 2016 or the 2017 compliance year.  While, the program administrator may be able to manually track the credits by compliance year, such tracking will have to be determined based on communications with each EGS and EDC and require additional hours of work by the program administrator.  As there are 111 EGSs with a compliance obligation, we find that such manual tracking is unreasonably burdensome and will unreasonably increase the Commission’s program administrator contracting costs.

Second, delaying the 2016 compliance year obligation any further will further frustrate the purpose of the Act 129 amendments to the AEPS Act, in an unreasonable manner.  Act 129 amended the AEPS Act by moving some Tier II alternative energy sources into Tier I.  This increased the supply of Tier I credits and, correspondingly, diluted the value of the Tier I credits.  To reduce the impact on the value of Tier I credits this move had, the General Assembly required the Commission to increase the percentage share of Tier I alternative energy sources required to be sold by EDCs and EGSs to reflect the new Tier I resources.  See 66 Pa. C.S. § 2814.  As described above, in 2009, the Commission established the procedure to adjust the Tier I requirements to account for the new Tier I resources beginning with the 2010 compliance year.  While that procedure was implemented incorrectly until the 2016 compliance year at issue in this proceeding, we take our statutory responsibilities seriously and decline to perpetuate that error any further.
III.
Additional Actions Proposed by Stakeholders

Stakeholders were encouraged by the Commission to present other remedial actions that they deemed viable to address the corrected 2016 quarterly adjustment.

A. Comments

Several commenters indicate that Option 2 should be delayed.  Duquesne suggests that the true-up be delayed until the 2017 compliance year of later.  Duquesne Comments at 6.   The Industrials and PPL offer support for Option 2 with a delay until compliance year 2017 and only applying the quarterly adjustment prospectively.  Industrials Comments at 4, and PPL Comments at 12-15.  PPL suggests that it may not be appropriate to have a uniform compliance deadline for all EDCs and EGSs if Option 2 is selected.  PPL Comments at 11-12.
B. Disposition

Extending the 2016 AEPS Act non‑solar Tier I adjustment true‑up period any further or delaying the implementation of the AEPS Act required non‑solar Tier I adjustment to 2018 or later would, in essence, amount to a decrease in AEPS Act compliance obligations for each of those compliance years.  As we stated above, the Commission’s only statutory authority for such a change in obligations is contained in the force majeure provisions of the AEPS Act and the Commission’s Regulations.  See 73 P.S. § 1648.2 (definition of force majeure) and 52 Pa. Code § 75.66 (force majeure).  And, as also explained above, no EGS or EDC has requested that force majeure be implemented and no party has provided any evidence demonstrating that AECs are not reasonably available to meet the 2016 compliance year obligations for the Commission to declare force majeure on its own initiative.  For these reasons we decline to extend true‑up period for the 2016 AEPS Act non‑solar Tier I adjustment obligations beyond May 1, 2017.

Regarding PPL’s argument that the 2016 AEPS Act non‑solar Tier I adjustment requirement is a retroactive increase, PPL is mischaracterizing what the Commission has done in this proceeding.  Initially we point out that each EDCs’ and EGSs’ compliance obligation is based on their retail sales for the compliance year.  Each EDC’s and EGS’s retail sales for any compliance year is not known until the end of that compliance year.  It is the responsibility of each EDC and EGS to obtain the requisite AECs or pay the alternative compliance payment (ACP) for each Tier requirement based on its retail sales for that year.  
The Tier I quarterly adjustments are also based on each EDCs’ and EGSs’ sales for each quarter and the generation from the qualifying Tier I resources for each quarter.  The final compliance year non‑solar Tier I adjustment is the sum of each quarterly adjustment and the EDC’s and EGS’s annual retail sales.  Under this scheme, no EDC or EGS knows their final obligations until after the Compliance year has ended.  That is why the General Assembly provided for a true‑up period in the AEPS Act.  The true‑up period must “provide entities covered under this act the ability to obtain the required number of alternative energy credits or to make up any shortfall of the alternative energy credits they may be required to obtain to comply with this act.”  73 P.S. § 1648.3(e)(5).  While, the Commission did not provide the non‑solar Tier I adjustment for the first three quarters, the final annual non‑solar Tier I adjustment was based on each quarter’s retail sales and generation for the 2016 compliance year, and was provided timely as part of the annual obligations sent out on July 15, 2016.  In addition, the Commission, with this Order, has extended the true‑up period through to May 1, 2017, to allow EDCs and EGSs to time acquire the AECs needed to meet this obligation, in accordance with the AEPS Act.  
CONCLUSION

The Commission recognizes that EGSs and EDCs could not anticipate the increase in the non‑solar Tier I credit compliance requirements for the 2016 AEPS Act compliance year due to the past six year historical, although incorrectly calculated, non‑solar Tier I quarterly adjustments.  Furthermore, the Commission also recognizes that the delay in issuing the non‑solar Tier I quarterly adjustments caused by the transition from one AEC Program Administrator to a new AEC Program Administrator, failed to provide a reasonable opportunity for EGSs and EDCs to acquire the requisite AECs by the September 1, 2016, or November 30, 2016 deadline.  Accordingly, the Commission with this Final Order is extending the true‑up period from November 30, 2016 to May 1, 2017, for the non‑solar Tier I adjustment obligations relevant to the 2016 AEPS Act compliance year.; THEREFORE,

IT IS ORDERED:
1.
That this Final Order shall be served on the parties of record at Docket No. M‑2009‑2093383 including all parties served with the Commission’s July 8, 2016 and August 9, 2016 Secretarial Letters, and those parties that filed comments and reply comments to the August 15, 2016 Tentative Order at this Docket.  The Tentative Order also shall be served on the Commission’s Bureau of Investigation and Enforcement, and the Commission’s Office of Competitive Markets distribution list.

2.
That the true‑up period for the non‑solar Tier I adjustment alternative energy credit requirement for the 2016 Alternative Energy Portfolio Standards Act compliance year is extended to May 1, 2017.
3.
That the contact person for technical issues related to this Final Order is Scott Gebhardt, Bureau of Technical Utility Services, 717-425-2860 or sgebhardt@pa.gov.  The contact person for legal and process issues related to this Final Order is Kriss Brown, Law Bureau, 717-787-4518 or kribrown@pa.gov.
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BY THE COMMISSION

Rosemary Chiavetta

Secretary

(SEAL)

ORDER ADOPTED:  October 6, 2016
ORDER ENTERED:  October 6, 2016
� See Implementation of Act 129 of 2008 Phase 4 – Relating to the Alternative Energy Portfolio Standards Act, Final Order at Docket No. M-2009-2093383, entered on May 28, 2009.


� Adjustment obligations or adjustment AECs refers only to the increment of non�solar Tier I AECs required under the quarterly adjustment provisions of 66 Pa. C.S. § 2814.  The 2016 AEPS compliance year ran from June 1, 2015 through May 31, 2016.





� The load weighted basis would coincide to the exact time frame as the 2016 AEPS Act compliance year, calculated as the LSE individual load divided by the total zonal load for that time frame.


� While we acknowledge that FirstEnergy currently procures solar AECs on behalf of EGSs serving in its service territories, see FirstEnergy Comments 6, this arrangement was agreed to by all parties to FirstEnergy’s default service proceeding.  This is contrary to Option 1, which would have the Commission directing all EDCs to take on this task, without all interested parties having agreed to the process.


� We note that while EDCs can get full and current cost recovery for the cost of complying with the AEPS Act, the EDCs get the cost recovery through the default service rate that is adjusted quarterly in most cases or every six months in PPL’s case, to account for any costs not recovered.  We also note that the EDCs have had to adjust how they procure AECs to meet this increase, which also impacts the timing of their cost recovery.  See FirstEnergy Comments 3-5, PECO Comments 2-3, and PPL Comments 8-10.


� The number of EGSs in an EDC’s service territory is not inconsequential as PECO had 104 and Duquesne had approximately 88.  Duquesne Comments at 4 and PECO Comments at 5.


� The Commission recognizes that disputes may arise as to the vintage and source of the credits that may impact the value of the credits.  As the first option would involve the distribution of credits to the EGSs who then determine how they use those credits, the value of credits may vary for each EGS based on that EGSs existing credit portfolio, the number of remaining years they are usable or their resale value for use in another state or the voluntary market.  Such disputes may involve protracted litigation that further increases the costs associated with this process.
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