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I. INTRODUCTION. 

 On November 7, 2016, the Office of Administrative Law Judge of the Pennsylvania 

Public Utility Commission (Commission) issued the Recommended Decision of Administrative 

Law Judge Mary D. Long (ALJ) addressing the parties’ Joint Petition for Partial Settlement of 

the FirstEnergy Companies’ consolidated base rate proceeding and the issue preserved for 

litigation regarding the treatment of Accumulated Deferred Income Taxes (ADIT) in the 

Companies’ Distribution System Improvement Charges (DSICs) in light of recently enacted 66 

Pa. C.S. § 1301.1.  Regarding the preserved issue, the ALJ concluded that the issue would be 

more appropriately addressed in the Companies’ pending DSIC proceedings.  R.D. at 96.  The 

ALJ, therefore, dismissed the Office of Consumer Advocate’s (OCA) claim without prejudice 

and without making any recommendation regarding the substance of the OCA’s argument or the 

Companies’ opposition.  Id. 

The OCA submits that the issue preserved for litigation can and should be resolved in this 

proceeding, as the record is complete and the statute is clear that it applies to pending 

proceedings. As set forth in the OCA’s Briefs, Act 40 requires that ADIT be accounted for in all 

rates, including the DSIC rate.  The language in the Act is clear, unambiguous and not limiting 

with regard to what rates to which it applies. 

Should the Commission determine that the issue should be resolved in the Companies’ 

pending DSIC proceedings, however, the Commission should direct that the issue be addressed 

in the pending proceedings and direct that the record regarding the issue be moved to the pending 

DSIC proceedings.   
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II. EXCEPTIONS. 

OCA Exception No. 1: The ALJ Erred in Recommending that the ADIT Issue as Applied 
To the Existing DSIC Rate Not Be Addressed in this Proceeding. 
(R.D. at 91-96; OCA M.B. at 7; OCA R.B. at 1-2). 

 
 The Recommended Decision rejected the OCA’s assertion that the application of 66 Pa. 

C.S. § 1301.11 to the Companies’ DSIC rates should be resolved in this consolidated base rate 

proceeding.  R.D. at 95-96.  Specifically, the Recommended Decision found that the OCA had 

not presented a compelling reason for resolving an issue involving the DSIC rate in a base rate 

proceeding rather than in the Companies’ ongoing DSIC proceedings.  Id.  The Recommended 

Decision further found that judicial economy would not be served by deciding the issue in this 

proceeding.  Id. at 96. 

 The OCA submits that the issue regarding whether Act 40 requires that ADIT be 

accounted for in the Companies’ DSIC charges can and should be decided in this proceeding. 

The Companies’ DSICs are existing rates currently being charged to customers, and the DSIC 

riders will be zeroed out and the new rate will be approved by the Commission as part of the 

final order in this proceeding.  See OCA M.B. at 9-10, 11, 13-15; OCA R.B. at 1-2.  As such, the 

justness and reasonableness thereof must be determined in this proceeding pursuant to 66 Pa. 

C.S. § 315(a).   

Additionally, Act 40 states that “this section shall apply to all cases where the final order 

is entered after the effective date of this section.”  See 66 Pa. C.S. § 1301.1(c)(2).  Because the 

final order in this proceeding will be entered after the effective date of Act 40, the Section 

unambiguously applies to this case.  See OCA R.B. at 3-8.  Further, the record in this matter is 

complete regarding the preserved issue.  See OCA M.B. at 10, 12-15.  The OCA raised the 

                                                           
1 Section 1301.1 is part of Act 40.  Act 40 was signed into law on June 12, 2016, effective in sixty days (or 
on August 11, 2016).  



3 
 

preserved issue in this proceeding in order to protect and engage its due process rights in light of 

Section 1301.1(c)(2).   

Finally, the OCA submits that there is no requirement that it identify compelling reasons 

in order for the Commission to address an existing rate as part of a base rate proceeding.  Even if 

there was such a requirement, the OCA submits that Sections 315(a) and 1301.1(c)(2), 66 Pa. 

C.S. §§ 315(a) and 1301.1(c)(2), require that the existing rates, that being the Companies’ DSIC 

rates, be addressed in this proceeding to determine that they are just and reasonable and comply 

with existing law. 

In the alternative, if the Commission agrees with the ALJ and determines that the 

preserved issue should be determined in the Companies’ pending DSIC proceedings, the OCA 

submits that the Commission should direct that the issue be addressed in the pending DSIC 

proceedings, at Docket Nos. P-2015-2508942 (Met-Ed), P-2015-2508936 (Penelec), P-2015-

2508931 (Penn Power), and P-2015-2508948 (West Penn), in order to avoid any confusion.  

Further, the OCA submits that it would be appropriate and in the interest of judicial economy for 

the Commission to transfer the record regarding the preserved issue in this proceeding to the 

record of the pending DSIC proceedings.  The record in this matter fully developed the issue, and 

it would be a waste of resources to create another record in a different proceeding. 
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OCA Exception No. 2: The ALJ Erred in Not Addressing the Substance of the Preserved 
Issue Regarding ADIT. (R.D. at 96; OCA M.B. at 10-15; OCA 
R.B. at 2-8). 

 
 The Recommended Decision dismissed the OCA’s claim regarding the application of Act 

40 to the Companies’ DSIC rates without prejudice and without making any recommendation 

regarding the substance of the OCA’s argument or the Companies’ opposition.  R.D. at 96.  As 

set forth above, the OCA submits that the Commission should find that the OCA issue is ripe for 

determination in this consolidated base rate proceeding.  In deciding the issue, the OCA submits 

that the Commission should adopt the OCA’s position, as set forth in its Main and Reply Briefs, 

and direct the FirstEnergy Companies to account for ADIT in their DSIC rates. 

 As discussed in the OCA’s Main and Reply Briefs, the language in Act 40 is clear and 

unambiguous, stating in relevant part:  

(A)  COMPUTATION. – If an expense or investment is allowed to be included in 
a public utility’s rates for ratemaking purposes, the related income tax deductions 
and credits shall also be included in the computation of current or deferred 
income tax expense to reduce rates. 

 
66 Pa. C.S. § 1301.1(a).  See also gen’ly OCA M.B. and R.B.  The OCA submits that this 

language in Act 40 requires the inclusion of ADIT in the DSIC computation.  See OCA St. 1 at 

110.  The clear and unambiguous language in Act 40 applies to “a public utility’s rates” and does 

not limit its applicability to base rates.  The DSIC is a “rate” as defined by the Public Utility 

Code.2  See 66 Pa. C.S. §§ 102 and 1351.  When technical words are defined in a statute, they 

                                                           
2 The Public Utility Code specifically defines “Rate” as follows: 
 

Every individual, or joint fare, toll, charge, rental, or other compensation whatsoever of any public 
utility … made, demanded, or received for any service within this part, offered, rendered, or 
furnished by such public utility … . 

 
66 Pa. C.S. § 102. (Emphasis added).  The Public Utility Code defines “Distribution system improvement charge” as 
follows: 
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“shall be construed according to such peculiar and appropriate meaning or definition.”  1 Pa. 

C.S. § 1903(a).  See e.g. Pa. PUC v. Seder, 139 A.3d 165, *172 (Pa. 2016) (Commonwealth 

Court held that it was bound by the definition of “Commission” in the Public Utility Code in 

construing 66 Pa. C.S. § 335(d)).  As such, the letter of Act 40 cannot be disregarded under the 

pretext of pursuing its spirit.  See 1 Pa. C.S. § 1921(b). 

Act 40 legislatively overturns the Commonwealth Court’s Order in McCloskey v. Pa. 

PUC, 127 A.3d 860 (Pa. Commw. Ct. 2015), wherein the Court upheld the Commission’s 

rejection of the OCA’s argument that ADIT should be accounted for in the DSIC.  It is well-

established that when enacting legislation, it is presumed that the General Assembly is familiar 

with existing law.  See e.g. Commw. v. Ramos, 623 Pa. 420, 428, 83 A.3d 86, 91 (2013).  It, 

therefore, must be presumed that in passing Act 40, the General Assembly was aware of several 

court orders requiring the imposition of the CTA in determining base rates as well as the 

background and history of the DSIC and the recent Commonwealth Court order finding it 

unnecessary to account for ADIT in calculating the DSIC and the Commission’s Final 

Implementation Order3 adopting the Model DSIC Tariff.  The General Assembly has acted on 

several previous occasions to amend statutes and legislatively overrule decisions of the 

judiciary.  See e.g. Commw. v. State Conference of State Police Lodges of the Fraternal Order of 

Police, 525 Pa. 40, 575 A.2d 94 (1990), superseded by statute, 71 Pa. C.S. § 5955.  Indeed, the 

OCA and the Companies are in agreement that Act 40 itself overrules Pennsylvania Supreme 

Court precedent regarding the CTA.  Had the General Assembly wished not to disturb the Final 

                                                                                                                                                                                           
A charge imposed by a utility to recover the reasonable and prudent costs incurred to repair, 
improve or replace eligible property that is part of the utility’s distribution system. 

 
66 Pa. C.S. § 1351. (Emphasis added).   
 
3 See Implementation of Act 11 of 2012, Docket No. M-2012-2293611, Final Implementation Order (Aug. 2, 
2012) (Final Implementation Order). 
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Implementation Order and McCloskey, it could have specifically excluded the DSIC from the 

mandates of Act 40 or it could have limited the effect of the first sentence of the Act to base rate 

cases only.   

As such, it is clear that Act 40 requires that ADIT be accounted for in DSIC rates, and the 

Commission should direct the FirstEnergy Companies to comply with Act 40.  












