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I. INTRODUCTION

The procedural history of this proceeding following submission of the City of DuBois -

Bureau of Water's ("City") rate filing on June 30, 2016 with the Pennsylvania Public Utility

Commission ("PUC" or "Commission") was summarized in the City's Main Brief filed on

November 29,2016, and is hereby incorporated by reference.

The City also received Main Briefs from the Office of Consumer Advocate ("OCA"),

Office of Small Business Advocate ("OSBA"), Bureau of lnvestigation and Enforcement ("I&E"),

and Sandy Township. Pursuant to the Briefing Order, the City hereby files its Reply Brief

responding to the various arguments in the Main Briefs of the OCA, I&E, OSBA (collectively, the

"State Advocates" or "Statutory Advocates") and Sandy Township.

I SUMMARY OF'ARGUMENT

The City's Main Brief provided background information on the City's characteristics and

its current service arrangements, including describing the City's continued provision of water

service without any Formal Complaints from customers. City Main Brief, pp. 4-5. Under the

City's current rate scheme, it cannot generate a reasonable rate of retum on its water assets

dedicated to its jurisdictional customers. Id. at 5. To continue fumishing quality service, increases

to rates are necessary and appropriate.

As previously discussed, I&8, OCA, OSBA, and Sandy Township each provide

recommendations on the City's proposed revenues, expenses, rate base adjustments, rate of retum,

and tariff structure. The vast majority of those parties' proposals are unjustified and would

endanger the City's abitity to meet its obligations to fumish quatity water service to its

jurisdictional customers. I&E, Sandy Township, and OCA recommend considerable alterations to

the City's proposed revenues, expenses, and rate base that, if implemented, would jeopardize the



City's ability to earn sufficient revenues to cover the costs of providing safe and reliable water

service to its customers.

In response, the City has focused on relating each ofthe parties'rate base, revenue, expense,

and rate of return arguments to applicable PUC precedent and record facts. As such, the City's

Reply Brief addresses the City's opposition to the other parties' incorrect factual assertions and

clarifies the parties' misinterpretations of Commission precedents. The City also responds to

Sandy Township's baseless attempt to introduce extra-record information as evidence in this

proceeding, responds to the OCA's defense of certain affirmations made by its witness, Mr. Terry

Fought, answers both of [&E's motions to strike portions of the City's testimony, and clarifies the

City's position on other miscellaneous issues. Accordingly, the City's rate filing should be adopted,

as modified by the City's rebuttal testimony, oral rejoinder, and any stipulations or conclusions set

forth in its Main Brief and below.

III. DISPUTED FINDINGS OF FACT

Please reference Appendix A for the City's response to OCA's Findings of Fact.

ry. ARGUMENT

A. Rate Base

Sandy Township indicates that it "supports the rate base adjustments of the Statutory

Advocates reducing City Water Bureau's rate base claim." Sandy Township Main Brief, p. 4. It

is unclear what Sandy Township intends from this statement as the respective State Advocates

presented different recommendations in this proceeding on rate base. Regardless, the City

addresses the respective proposals from the State Advocates, as necessary, in its Main and Reply

Briefs.

Notwithstanding the statements from Sandy Township, only OCA proposes actual

adjustments to the City's proposed rate base. The arguments advanced by OCA consist of

2



unreasonable demands for documentation of short-term projects scheduled for completion towards

the end of the future test year and were rebutted in the City's Main Brief. As explained in the

City's Main Brief and further discussed below, the City's adjusted rate base appropriately and

reasonably reflects the value of the City's outside water assets as of December 31, 2016.

l. Plant in Service

None of the parties dispute the City's calculation of Plant in Service. However, the City

wishes to clarify the difference between OCA's calculation of the City's claimed rate base

($14,980,254) versus the slightly lower figure calculated by the City and t&E ($14,727,868).

OCA indicates that the City made an adjustment during rejoinderr in the amount of

$642,060, resulting in a "revised rate base claim of $14,980,254." OCA Main Brief, p. 8. This

figure is different from the rate base claim of $14,727,868 cited by I&E and the City. I&E Main

Briel p. 5; City Main Brief, p. 6. To resolve any confusion, the City would like to clarify that the

reason why its rate base claim appears different from OCA's recitation of the rate base claim is

that the OCA included cash working capital in its calculation of the City's rate base claim, while

[&E's and the City's restatement of its rate base claim in its Main Brief was exclusive of cash

working capital. As clarified above, OCA, I&E, and the City agree on the City's rate base claim.

2. Additions to Rate Base

While I&E does not dispute the City's rate base adjustments, the OCA continues to disagree

with the City's rate base claims pertaining to certain projects. The PUC should give no

consideration or weight to the OCA's overly severe adjustments to its Heating and Air

Conditioning; High Street Mains Additions Project; Fire Hydrants; High Street Fire Hydrants

' The City wishes to clarify that it did not make an adjustment to its rate base during rejoinder, rather the City adjusted

irs rare base during rebuttal testimony. City Statement No. 3-R, p. 2, Iines 9-l I and ExhibitJCEH-3RJ).



Project; Billing, Payroll, and Accounting Software; and Phone System expenses.2 As evidenced

in the City's Main Brief and further discussed below, the City has dutifully updated its claimed

rate base to reflect additional developments throughout the FTY. Each of the remaining projects

will be placed in public service prior to completion of the FTY on December 31, 2016, and

therefore are properly included in the City's rate base.

OCA claims the "City has neither started the project, nor spent any money on the project."

OCA Main Brief, p. 9. OCA further suggests that when asked about the timeframe for completing

this project, the City indicated only that it anticipates "'to have this completed by the end of 2016."'

Id. Furthermore, OCA claims "the City was asked to provide all of the information conceming

this project [and in response] City witness Spanos stated that requiring information which would

establish that the plant additions would be in service by the end of the future test year is 'an

unreasonable expectation'." Id.

First, OCA's representation misstates Mr. Spanos' statement. Mr. Spanos actually

indicated:

These additional reductions by OCA from future test year activity
are due to a start or completion date not being established as of the

time of the responses to data requests. This is an unreasonable

expectation. Many, if not all of these projects will take less than

three months to complete and do not require advance planning.

City Statement No. 3-R, p. 3, lines 2-5. As evidenced by the above transcript excerpt, Mr. Spanos

opined only upon the unreasonableness of OCA's demand for firm documentation at a point well

beyond the end of the FTY. Mr. Spanos further clarified the remaining projects are short-term

2 Regarding Cash Working Capital, both OCA and the City concur that Cash Working Capital should be adjusted

.on.Lt.rt *itt tt. rule ofihumb method of calculating Cash Working Capital is based on 12.5o/o of approved O&M

expense. 1d Accordingly, the City opposes OCA's jurisdictional adiustment to Cash Working Capital of $9,264, but

concurs with the methodology.



endeavors as opposed to complex capital improvements. See id. As a result, these projects do not

require considerable advance planning. Accordingly, it is unreasonable for OCA to expect the

City to fumish the requested documentation for these smaller projects at the time the discovery

response was answered because many months remained in the future test year period.

OCA also claims the "end of the Future Test Year is less than two months away and the

City has not provided a start date and an estimated time-frame for completion." OCA Main Brief,

p. 9. OCA further purports that the City cannot establish "known and measurable" expenses

meriting inclusion in rate base pursuantto Pa P.U.C. v. City of Lancaster - Sewer Fund,2005 Pa.

P.U.C. LEXIS 44 (Jan. 1, 2005) ("Lancaster Sewer"). OCA Main Brief, pp. 9-10. Notably,

Lancaster Sewer is a fundamentally different case from the instant proceeding and cannot be

considered controlling precedent. In Lancaster Sewer,the FTY ended before evidentiary hearings

began. Conversely, here, as noted by OCA, two months remained in the FTY as of the time of

evidentiary hearings. Accordingly, it is unreasonable for OCA to remove these projects from the

future test year, especially when the City has indicated that this project is a short-term project.

City Statement No. 3-R, lines 4-5 and lines l2-15.

Additionally, City Witness John Spanos demonstrated such projects would be completed

in the FTY after removing previously included projects that would not meet the necessary

December 31,2016, completion threshold for inclusion in rate base. City Main Brief, p. 7. Mr.

Spanos testihed that the remaining projects do not require advance planning or significant lead

time, leading to the expectation for completion by the end of the FTY. Id at 8. While challenging

the inclusion of the projects on the basis of furnished documentation, OCA never contested the

conclusion that the referenced projects are all relatively short-term operations easily completed

within the remaining FTY period. See OCA Main Brief, pp. 8-17. Accordingly, it is unreasonable



to accept the OCA's proposed rate base when OCA's only justification for these additional

adjustments is the lack of an estabtished start date and completion date for short-term projects that

do not require significant lead time or planning. City Statement No. 3-R, p. 4, lines 5-15.

The Commission shoutd further consider its precedent indicating allowing for inclusion in

rate base of expenditures incurred even after the FTY. The PUC has previously found that

"[s]ubstantial expenditures for projects to be completed shortly after the end of the test year will

be allowed if they do not affect the level of operations at year end - i.e., they are nonrevenue

producing and nonexpense reducing - and they improve the environment and/or reliability and

safety of service." Pa. Pub. util. Comm'n. v. The Bell Telephone Co. of Pa.,51 Pa. P-U.C. 570

(Dec. 15, lg97) , **576; see also Pa. Pub. Util. Comm'n. v. Phila. Suburban Water Co.,50 Pa.

P.U.C. 407 (Dec. g, 1976) , **420-421 (indicating that the Commission includes projects in the

rate base if they are completed approximately 6-7.5 months after the end of the test year).

Accordingly, the inclusion of short-term projects anticipated for completion within the

final two months of the FTY is entirely reasonable. Adoption of OCA's sever standard would

effectively curtail the FTY beyond the permitted l2-month timeframe for recognizing expenses.

Therefore, the PUC should accept the City's revised rate base, $14,727,868 (excluding cash

working capital) without OCA's unnecessary and confiscatory modifications. Altematively, to the

extent the Commission denies the City's claimed rate base additions, the City reserves its right to

motion to reopen the record to supply additionat documentation available following conclusion of

the FTY on December 31, 2016.

3. Deductions from Rate Base

OCA inappropriately clams that the vacant home previously owned by a Water Treatment

Plant ("WTP") Superintendent should be deducted from the City's Rate base. OCA Main Brief,

p. 15. OCA claims that this residence is "vacant any is not used or useful for the provision of water



service." Id. at 16. OCA believes that because the City Manager recommended demolition of the

house in July 2016, it must not have any useful future purpose for the City. Id at 17; Tr. at p.44,

line 23 through p. s,line 14. As such, OCA believes that the City lacks a definite plan of use

with a specific period of time for the property, and cannot be included in the rate base.

OCA's proposed deduction exaggerates the impact of the City Manager's prior

recommendation. Although the City Manager suggested demolishing the vacant property back in

July 2016, the City Council took no such action and preserved the vacant property for future use.

Tr. at p.45,lines 11-12.

Further, the situation is not analogous to that observed in Pa. PUC v. lilest Penn Power

Co., 1979 pa. pUC LEXIS 37 (Aug. 23, 1979 and Aug. 27,1979), where the Commission

addressed the appropriate treatment of an approximately $14 million expense claim for newly

acquired plant that had not yet been ptaced in service. See West Penn, at *38 (conceming "items

of plant which are purchased in anticipation of a construction project or utility use."). The

circumstances concerning the vacant home property differ significantly as the home was just

recently vacated and remains available for use.3 Therefore, deducting this property from the rate

base is premature and unfounded at this time.

4. Conclusion

OCA is the only party that proposes adjustments to the City's proposed additions and

deductions from the rate base. As demonstrated above, OCA's assumptions have questionable

3 OCA also referenc es Application of Duquesne Light Co., 1998 Pa. PUC Lexis 167, *149 (Mar' 18, 1998), for the

proposition ttrat "[p]tant itrit is used and useful todaylould become not used and not usefultomorrow'" The referenced

citation addresses arguments related to billing meciranisms and does not correspond to, or in any way support, OCA's

averment as to rate bise. See id Accordingly, this statement must be disregarded'



basis and cannot be adopted by the PUC. Accordingly, all of the City's adjustments to its rate base

are appropriately calculated and the PUC should accept them without modification.

B. Revenues

Only Sandy Township seeks adjustments to the City's proposed revenues. As evidenced

by the acceptance of the City's proposed revenues by all other parties, the City's proposed revenue

requirement accounts all appropriate FTY revenues. Sandy Township's proposed revenue

adjustments consist of self-serving and highly unreasonable effons to shift its cost of service onto

other jurisdictional customers and"/or the City's inside customers. As discussed at length below,

Sandy Township has provided no credible grounds for its proposals to impute revenues from sales

to a potential future customer (Falls Creek), a uniquely situated contract customer (Union

Township), or a non-jurisdictional contract customer (the Borough of Sykesville). Accordingly,

Sandy Township's proposed revenue adjustments must be dismissed.

l. f,'alls Creek

a. Sandy Township Position on Falls Creek

Sandy Township misleadingly suggests that the City improperly excluded revenue for

water service to Falts Creek in its rate fiting. Sandy Township Main Brief, p. 6. Despite a clear

record demonstrating that sales to Falls Creek will certainly not be realized in the FTY and may

never materialize, Sandy Township erroneously alleges that such revenue should be considered in

determining the rates and charges for the City. See id. As evidenced below, Sandy Township's

proposal would violate longstanding ratemaking principles underlying the regulatory compact

between the Commission and public utilities subject to its jurisdiction. The PUC should, therefore,

disregard Sandy Township's unjustified claims related to a potential future service contract

between Fatls Creek and the CitY.



Sandy Township's proposal to recognize revenues from unknown and unmeasurable sales

to Falls Creek lacks any basis in fact and would be extraordinarily premature. As conceded in

Sandy Township's Main Brief, its proposal rests entirely on ongoing discussions and negotiations

between Falls Creek and the City. Id. at 5-7 . Based on press reports of discussions, innuendo,

rumors, and other comments from Falls Creek officials, Sandy Township presumes that an

interconnection will manifest at some point in the future. Id. As discussed at length in the City's

Main Brief, Falls Creek and the City have not reached any disposition or agreement on any terms

of service for the sale of bulk water. City Main Brief, p. 9. Even assuming an agreement would

be reached at some time in the near future, the municipalities would need to obtain various

approvals for the potential project and commence construction on the necessary facilities before

completing an interconnection. Id. at ll.

As numerous outcomes could result from this process, including withdrawal from the City,

unforeseen delays, or altemative arrangements between Falts Creek and another municipality, the

future revenues from sales to Falls Creek remain speculative rather than known and measurable.

See id. Therefore, imputing revenue for such potential future developments would contravene

longstanding Commission precedent limiting revenue recognized for ratemaking purposes to those

reasonably known and measurable. Pa. Pub. Util. Comm'n. v. PPL Gas Utils. Corp.102 Pa. P.U.C.

325, **28-30 (2007) ("The Company's claim for expenses associated with the remediation of

unknown sites is speculative, and fails the basic ratemaking tenet that expenses must be known

and measurable in order to be recoverable."). Accordingly, Sandy Township's proposal to

recognize revenues from potential sales to Falls Creek must be denied.

Furthermore, Sandy Township presents wildly speculative and unfounded calculations of

"revenues" from sales to Falls Creek. Sandy Township Main Brief, pp. 6-7. Sandy Township



attempts to use a speculative rate referenced by a Fatls Creek officiat in a newspaper article from

May 7,2}l6,to calculate projected revenues from sales of water to Falls Creek.a Id. That article

is nearly eight months old, and concems only a potential inter-municipal agreement that has not

yet been reached (and may never be reached). Consistent with the City's above argument and

common sense, rates cannot be accurately calculated where parties have not yet agreed to terms of

service, inctuding whether a Falls Creek connection would be subject to the City's outside tariff

rates, inside tariff rates, or a contract rate. Accordingly, Sandy Township's projected revenues to

the City from a nonexistent arrangement with Falls Creek are inaccurate, speculative, and wholly

premature.

For the reasons set forth above, the City respectfully requests that the Commission reject

Sandy Township's allegations regarding Falls Creek.

b. Revenue Adjustment for Water Sales to Union Township

Sandy Township claims the City failed to abide by Section 507 of the Pennsylvania Public

Utility Code, 66Pa. C.S. $ 507, by not filing a copy of its agreement with Union Township with

the PUC and argues revenue from Union Township should be imputed at the standard tariff rates

rather than the contract rate. This argument should be denied as inconsistent with the Public Utility

Code and contrary to the public interest.

Sandy Township avers the Commission should impute revenue from Union Township at

the full tariff rate, claiming:

a The referenced newspaper article reports, based on a proposal prepared by Falls Creek officials, that DuBois will
sell water at $4.05 per t,0b0 gallons to Falls Creek, which Sandy Township observes to be "the very same rate charged

by the City to the Iiorough oisykesville." Sandy Township Main Brief, p. 5. The City submits it is not unreasonable

for Fall Creek officials to have knowledge of the City's contract rates as the City openly disclosed it has had discussions

with Falls Creek representatives and, as evidenced by reporting of the $4.05 contract rate in the rate filing, considers

the information to be a matter of public record. See City Statement No. 2, Schedule 4. As with the remaining

arguments from Sandy Township, this observation consists of irrelevant innuendo rather than any logical or credible

reasoning.

10



With the Commission not having approved the below tariff rate,

Sandy Township submits that it is appropriate under the

circumstances to reflect revenue from Union Township at the full
tariff level for ratemaking purposes and to assume the higher

revenue level for the purpose of determining any rate increase that

the Commission might allow for the City Water Bureau.

Sandy Township Main Brief, p. 8. Sandy Township's proposal is legally unfounded for numerous

reasons. The proposal conflicts with the express language of Section 507 as the provision does

not apply to inter-municipal contracts. Second, even assuming Section 507 would apply to the

City, the Union Township contract would be exempt because the City filed the contract rate in

each of its prior three rate cases, which qualifies the contract as a tariff rate per Section I 02 of the

Public Utility Code. Finally, if the Commission determines the Union Township contract to be

subject to Section 507, the public interest would be served by invoking the Commission's authority

under Sections 507 and 508 to approve the contract retroactively.

As evidenced by the ptain language in the statute and supported by Commission

precedents, Section 507 is inappticable to the Union Township Contract. Section 507 provides:

Except for a contract between a public utility and a municipal

corporation to furnish service at the regularly filed and published

tariff rates, no contract or agreement between any public utility and

any municipal corporation shall be valid unless filed with the

commission at least 30 days prior to its effective date. Upon notice

to the municipal authorities, and the public utility concerned, the

commission may, prior to the effective date of such contract or

agreement, institute proceedings to determine the reasonableness,

legality or any other matter affecting the validity thereof. Upon the

institution of such proceedings, such contract or agreement shall not

be effective until the commission grants its approval thereof.

66Pa. C.S. $ 507.

As such, Section 507 applies to contracts between public utilities and municipal

corporation s. Id. The City is unaware of a prior instance where Section 507 has been invoked to

review a contract between two municipal corporations. Although DuBois is a municipal
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corporation subject to regulation as,to rates under Section 1301 of the Pennsylvania Public Utility

Code, 66 Pa. C.S. $ 1301, the Commission's authority to regulate rates charged by the City under

Chapter 13 does not extend to the City's inter-municipal contracts.

Even if Section 507 is deemed applicable, the Commission has already approved the

contract rate. The City has disclosed the contract rates charged to Union township in each of prior

three rate proceedings. R-00963691; R-2013-2350509; R-2016-2554150, et al. Per the public

utility code, a "tariff includes "all schedules of rates, all rules, regulations, practices, or contracts

involving any rate or rates . . . ." 66Pa. C.S. $ 102. Therefore, because the City has previously

filed the contract rates under the Union Township contract with the Commission, both through rate

filings and proof of revenue submissions approved at Dockets R-00963691 and R-2013'2350509,

it falls under the "tariff rate" exception of Section 507.

Even assuming the Commission exercises jurisdiction and conducts a Section 507 review

of the Union Township contract, Sandy Township's proposal to impute additional revenues from

Union Township should be rejected. The Union Township contract was made part of the record

in this proceeding and therefore has been filed with the Commission. City Main Brief, p. 14. As

the City has explained the rationale for the contract rate in this proceeding and in prior rate cases,

the pubtic interest would not be served by imputing revenue the City did not receive. City

Statement No. 2-R, pp. 7-8.

As discussed in detail in the City's Rebuttal Testimony, "Union Township reasonably pays

"a rate lower than the sale for resale rate charged for Sandy Township's service because Union

Township and Sandy Township are not similarly situated customers . . . Sandy Township benefits

from the City's treatment and distribution facilities, while Union Township benefits primarily from

the City's treatment facilities." City Statement No. 2-R, pp. 7-8. Specifically "Union Township
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constructed and paid for a water main extending from its system to a meter pit at the City's water

treatment plant," while the City conversely extended outside facilities at "twelve (12) separate

meter pits" to serve Sandy Township . See id. As a result, the City's contract with Union Township

reasonably "includes an annual pricing formula excluding costs for infrastructure and services that

do not benefit Union Township." See id. Clearly, the City has fumished a reasonable and fair

basis for the contract rate previously filed with the Commission.

Accordingly, if the Commission deems it necessary to review the contract pursuant to

Section 507, the Commission should find the City has adequately justified the contract rate charged

to Union Township and invoke its authority under Sections 507 and 508 of the Public Utility Code

to retroactively approve the contract as of January 1,2014, or as otherwise deemed appropriate.

66 Pa. C.S. $$ 507, 508; see also Apollo Gas Company v. Fred A. Heilman and Beulah May

Heilman, 1994 Pa. PUC LEXTS 30, *17 (Mar. 10, 1994) (finding Section 508 authorizes

retroactive modification of contract terms). White the City submits this result is ururecessary for

a contract rate previously filed with the Commission pursuant to Section 507, this alternative

would further the public interest in comparison to the self-serving proposal from Sandy Township.

c. Sales of llater to the Borough of Sykesville

Sandy Township claims that the City viotates Commission precedent by viewing its service

to the Borough of Sykesville as jurisdictional because its interconnection with Sykesville is inside

of the City's municipat borders. Sandy Township Main Brief, p. 13. This reckless and unfounded

argument must be denied. Sandy Township claims that "the residence of the consumer .

determines Commission jurisdiction under the Pubtic Utility Code, not the location of the

interconnection." Id. at 13-14. This interpretation is wholly inconsistent with well-established

case precedent.
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Under Section 1301 of the Pennsylvania Public Utitity Code, 66 Pa. C.S. $ 1301, the PUC

only has jurisdiction to regulate "public utility service being furnished or rendered by a municipal

corporation, or by the operating agencies of any municipal corporation,s beyond its corporate

limits." 66Pa. C.S. $ 1301; see also 66Pa. C.S. $ 1102 (delineating acts requiring a certificate of

public convenience) and 66Pa. C.S. $ 1501 (indicating that service furnished outside municipal

boundaries is PUC-regulated as to service and extensions, with the same force and in like manner

as if such service were rendered by a public utility).

Even where a municipal corporation furnishes service beyond its corporate limits, the

Commission must also determine whether the service provider hetd itself out as "in the business

of supplying his product or service to the [indehnite] public." Borough of Ambridge v. Pa. Pub.

Serv. Comm'n.,108 Pa. Super. Ct.298,304 (1933); see also Lehigh Valley Coop. Farmers v. City

of Allentown, 54 Pa. P.U.C. 495, 497-98 (Sept. 18, 1980) ("Lehigh") ("The test is, therefore,

whether or not such person holds himself out, expressly or impliedly, as engaged in the business

of supplying his product or service to the public, as a class, or to any limited portion of it, as

contradistinguished from holding himsetf out as serving or ready to serve only particular

individuals").

In addition to determining whether the utility in question serves the indefinite public, the

PUC also considers other factors when deciding whether service is outside corporate limits and

therefore non-jurisdictional, such as "(1) the source of consumer billing, (2) the authority to set

consumer rates, (3) the authority to accept or reject new customer service, (4) the nature of the

service rendered by the provider municipality, i.e. butk/wholesale as opposed to individualhetail

s The public Utility Code defines "municipal corporations" broadly, and the term includes "cities . . . of this

Commonwealth . . . for the purpose of rendering anyservice similar to that of a public utility." 66 Pa. C.S. $ 102'
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service, [and] (5) ownership of and control over extraterritorial facilities. . . ." Petition of the

Borough of Springdale for a Declaratory Order,63 Pa. PUC 3 , *6 (Oct. 21, 1986) (" Springdale")

(citing Re Chestnut Knoll Assocs.,1984 Pa. P.U.C. LEXTS 55 (Apr. 6,1984); Lehigh,54Pa. P.U.C.

495 (1980); and Petition of Borough of Middletown, P-830466 (1984)).

The PUC "has traditionally regarded the provision of utitity service by one municipality to

another, whereby the line of the customer municipality connects to the line of the provider

municipality within the latter's corporate limits, as nonjurisdictional." See Lehigh, 54 Pa. P.U.C.

at4gg (citing Borough of Brookhavenv. City of Chester,3g Pa. P.U.C. 472,479 (1962)); see also

Springdale, 63 Pa. PUC at *6.

In Lehigh, the City of Allentown ("Allentown") provided bulk/wholesale sewage service

to adjacent municipatities and their authorities via agreements. Id The PUC determined that

Allentown was not rendering service beyond its corporate boundaries to the public for

compensation because "the adjacent municipalities and their authorities are the direct customers

of Allentown, and . . . the individual customers are ultimately served by these adjacent

municipalities and their authorities [therefore] there is no basis to support a finding that Allentown

is providing extraterritorial sewage service; accordingly, no basis exists for establishing

[C]omission jurisdiction." Id. at 500.

Here, the City provides butk water service to the Borough of Sykesville via an

interconnection located inside City limits. Sandy Township Main Brief, p. 13. Because this

interconnection is located within the City, it is not within the PUC's jurisdiction. Id. at 479; see

also, Springdale 63 Pa. PUC at *6. Accordingly, the Commission must dismiss the Sandy

Township arguments.

C. Expenses
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Sandy Township claims that it "supports the expense adjustments proposed by the Statutory

Advocates." Sandy Township Main Brief, p. 9. It is unclear what Sandy Township intends from

this statement as the respective State Advocates presented different, and at times conflicting,

recommendations in this proceeding on expense adjustments. Regardless, the City addresses the

respective proposals from I&E and OCA below.

I&E and OCA propose a series of adjustments to the City's claimed expenses in this

proceeding based upon flawed assumptions. A few of the expense categories at issue include

Unaccounted For Water ("UFW"), Bitling and Payroll, Vacant Property, Rate Case, City Manager

Salary, Transmission and Distribution ("T&D") Contractual Services, and Water Treatment Plant

("WTP") Contractual Services. As demonstrated below, the City's claimed expenses appropriately

reflect the circumstances it faces in daily operations. The City furnishes high quality water service

as evidenced by the lack of Formal Complaints before the PUC, the lack of residential customer

participation in this rate case, and the customers' lack of interest in a public interest hearing. [n

order for the City to continue to provide such excellent service, the City must recover sufficient

revenue in order to address the significant expenses it incurs in providing water service to the

public. Therefore, the unreasonably severe expense adjustments proposed by the other parties

should be denied in favor of the City's expense claims, which are designed to accurately reflect the

FTY costs.

I. UFW

[&E recommends reducing the City's UFW expenses in this category by $11,754 ($3,615

jurisdictionally) due to allegedly excessive Unaccounted For Water percentages. I&E Main Brief,

pp. 19-21. t&E claims that the City "has a steadily-increasing yearly average UFW" that causes

,'unwarranted pumping, treatment and transportation expense and reduces the amount of water
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available to customers." Id. at20. As a result of this analysis, I&E advocates for a downward

expense adjustment in order to prevent ratepayer subsidies for excessive percentages. Id. at2l-

I&E's allegation of increasing UFW distorts the relevant data. The City's average UFW

for the period 2013 to 2015 (26.69%) is substantially less than the City's average UFW for the

period 2olo-2012 (30.2%). City Main Brief, p. 15. By emphasizing the year-to-year fluctuations

rather than the broader trend, I&E misrepresents the City's progress towards lower UFW rates.

Such reduction indicates the City's substantial progress in and commitment to reducing UFW since

its 2013 rate proceeding concluded. Since its last rate filing, the City regularly performed leak

testing to reduce its UFW percentage. See id. at 16. The City also committed to meter all City

buildings instead of using estimates, which will generate more accurate data on its UFW

percentages. See id.

Additionally, through a Stipulation with the OCA, the City adopted numerous operational

recommendations from oCA Witness Mr. Fought to further improve its UFW. See CitylOCA

Stipulation. Consistent with the City/OCA Stipulation, the City commits to performing the

following tasks related to UFW6:

1. In future rate cases, the City wilt provide Unaccounted-For-

water ("uFw") calculations in the format shown on Exhibit

TLF-I that is used by water utilities in submission of their

Annual PUC RePons.

2. Within six months of a final order in this case, the city will
install water meters on all water service lines connected to

the Public Works Garage, City Municipal Building, Waste

Water Treatment Plant, Pubtic Library, City Pool, and the

five Fire Halls. The Water Treatment Plant may not need

metering if the water is withdrawn prior to the metering of
the flow into the distribution system.

6 The City/OCA Stipulation includes additional commitments unrelated to UFW. See City1OCA Stipulation'
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3. Within two months of the final order in this case, the City
will require each of the Fire Companies to submit a monthly

written estimate of the unmetered water used and what it was

used for.

4. Upon entry of a final order in this case, the City will estimate

(at the time the repair is made) the water loss of each

waterline/service line teak or break that was repaired.

5. Upon entry of a final order in this case, the City will provide

metered location(s) for use by the street sweeper and fire

companies for their non-firefighting uses.

City/OCA Stipulation, flfl l-8.

As set fonh above, the City has made progress towards reducing its UFW and has further

adopted even more aggressive measures to ensure continued progress towards reducing its UFW,

which the Commission has previously hetd to mitigate against downward adjustments to UFW

expense claims. Pennsylvania Public utitity Commission, et al. v. City of Bethlehem (Water),

1995 pa. pUC LEXIS 38, *58 (Mar. 16, 1995). Therefore, in recognition of the recent

improvements and the City's additional commitments to further reduce UFW, I&E's proposed

adjustment should be denied.

2. Overtime

I&E proposes adjusting Overtime expenses for Account 448.183 Water Treatment Plant

and Account 450.183 Transmission & Distribution based upon a three-year historical average,

resulting in downward adjustments of -$3,741 and -$9,749 for Accounts 448.183 and 450.183,

respectivel y. I&EMain Brief, pp.2l-22. t&E claims that "this historical average more accurately

predicts expenses and also ensures that ratepayers do not pay for overtime that will not actually

occur" Id. at22.

As detailed in the City's Main Brief, I&E's proposal ignores the clear upward trend of these

expenses since 2013. City Main Brief, p. 18. Overtime expenses for Account 448.183 increased

l8



by $7,694 (these expenses rose from $35,840 in 2013 to $43,534 in 2015). Id. at22. Likewise,

Overtime expenses under Account 450.183 rose by $11,703 (these expenses totaled $22,694in

2013 and amounted to $34,397 by 2015). Id. The Commission has previously supported use of

recent cost data over historical averages where the historical data demonstrates an upward trend

rather than fluctuations. Pennsylvania Public tltility Commission v Philadelphia Electric

Company,1985 Pa. PUC LEXIS 67, *59, 58 Pa. PIJC 743,767 (Ian. 24, 1995). Therefore, as a

result of the historical upward trend of these expenses, [&E's recommendation to average overtime

costs over three years should be denied and the Commission should adopt the City's claim without

modification.

3. PayrolVFICA Taxes

I&E originally recommended adjusting the City's payroll/FlCA tax expense to reflect its

adjustment to the city's wage and overtime expenses. city Main Briel p. 19. while I&E

ultimately accepted the City's proposed wage expense, I&E still recommends a downward

adjustment of $1,031 to the City's payroll/FlCA tax expenses to reflect its adjustment to the City's

Overtime expense claim. t&E Main Brief, pp.22-23. Accordingly, because the City disputes

I&E's recommended Overtime adjustment, the City also rejects I&E's payroll/FlCA tax

adjustment. City Main Brief, p. 19.

The Commission should grant the City's proposed payroll/FlCA adjustment of -$4,393

(-$1,304 jurisdictional) and reject the I&E adjustment. Id

4. WTP Contractual Services Expense

OCA suggests that it is more appropriate to normalize WTP Contractual Services expenses

with the exception of "the herbicide application expense and the portion of the Watershed

Inventory Management Plan" that is an annual expense that City Witness Heppenstall already

normalized. OCA Main Brief, p.23. OCA alleges that "two prior years of expenses indicate that
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the 2015 level of expense was not normal and . . . [therefore] a three year norrnalization period be

used for ratemaking purposes [because it is improper to annualize anexpense that is not'incurred

on a level basis throughout the year']." Id. x23-24.

I&E also recommends adjusting the WTP Contractual Services expense based upon a

three-year average. I&E Main Brief, p. 23. t&E acknowledges that the City believes this

methodology is not the best way to predict future expense for this category, but suggests the City

offers "no other plausible theory to be relied upon." Id. This t&E assertion is simply untrue.

The City dutifutly adjusted expenses under this account during the course of this

proceeding, and the City provided actual expenses recorded to this account through September 30,

2016. City Main Brief, p.20. The City actually incurred expenses as of September 30, 2016,

while lower than total 2015 expense levels, were reasonabty on target to match the 2015 expenses

by December 3 1, 2016. See City Statement No. 2, p. 1 1. Accordingly, the PUC should adopt the

City's comprehensive proposal regarding WTP Contractual Services expense and discuss the t&E

proposal.

5. Transmission & Distribution ("T&D") Contractual Services

Expense

OCA suggests there has been "significant fluctuation in this expense over the last three

years,' and accordingly recommends normalizing that expense. OCA Main Brief, p.20. OCA

believes that normatizing this expense permits the fluctuations to be "smoothed" so that the

expense included in the revenue requirement suggests a normal annualized expense. Id. OCA

believes that implementing its UFW recommendations would not require additional revenues. .Id

at2l. OCA atso believes that the City faited to demonstrate "it is reasonable to use the 2015 level

of expense as the pro forma level of expense when it is more than nine times the prior year

expense . . . [a]ccordingty, using a normalized level of expense is appropriate'" Id'
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Similarly, I&E suggests that the City's claim for T&D Contractual Services expense is

',nine and a half times what was incurred in 2014." I&E Main Briel p.24 (emphasis removed).

Based upon that assumption,I&E suggests that the City's T&D Contractual Services Expense is a

"wildly variable expense which must be averaged to smooth out fluctuations for ratemaking

purposes." Id. As such, t&E suggests "[r]elying exclusively upon the highest of the past three

years, as proposed by the City, would not be a fair representation and would unduly burden

ratepayers" and a historical average is more accurate in predicting expenses under this account.

Id. at24-25.

[&E's and OCA's proposed adjustments to this expense category conflict with the general

consensus that the City should not just continue its prior efforts, but also escalate measures to

combat UFW. See City Main Brief, pp.20-21. This expense category is directly correlated to

such efforts, as the City's records contractual costs related to "water leak detection, water line break

repairs, GIS mapping, road work, patching and paving concrete, etc.," all under the T&D

Contractual Services expense. City Main Brief, p.21. Therefore, the City will undoubtedly

continue to accrue higher T&D contractual services expenses in the future.

Although I&E's and OCA's recommendations may be reasonable for other utilities under

different circumstances, frrm adherence to a three-year averaging or normalization methodology

for this expense would not appropriately capture the City's projected T&D contractual expenses.

Accordingly, the City's recommended T&D contractual service expense should be approved.

6. Rate Case

I&E and OCA propose 5.33-year and S-year normalization periods for the City's rate case

expense out of an overly formulaic approach to the normalization process. As indicated in its Main

Brief, the City understands that normalization of rate case expense over a period of several years

is appropriate in recognition of the fact that benefits from rate cases accrue over time. City Main

2l



Brief, p. 21. However, imposing an "umeasonabty long normalization period, particularly for a

smaller utility seeking a relatively modest rate increase, will jeopardize the utility's financial

viability by effectively denying recovery of actually incurred rate case expense." City Main Brief,

p. 21. Accordingly, the City avers that a 2.5-year normalization period acknowledges the fact that

rate case expense should be spread over a period of years and allows the City to recover rate case

expense in a reasonable amount of time. City Main Brief, pp. 2l-22. To the contrary, the I&E

and OCA proposals would ignore the City's filing history and eviscerate its prospects for

reasonable and timely recovery of its rate case expense, particularly in light of the necessity to

address voluminous briefs filed by all parties (including 321 Findings of Fact proposed by OCA).

I&E claims that its proposed normalization period is "founded upon historical data and

evidence, unlike the City's proposal." t&E Main Brief, p. 19. However, as the City indicated in

its Main Briel [&E's misguided recommendation assumes rate case expense must be limited to a

rigid and mathematical calculation of the average interim period between a utility's prior three rate

cases. To the contrary, and as stated in the City's Main Brief, the Commission also considers the

impact of additionat historical circumstances in determining the appropriate rate case

normalization clause. See City Main Brief, pp.22-23 (citing to Pa. Pub. Util. Comm'n. v. Lemont

Water Co.,1994 Pa. P.U.C. LEXIS 44, *18-19 (1994)).

Critically, the City has furnished information explaining the eight-year gap between its

2005 and 2013 ratecases, which I&E has inexplicably refused to consider. The City filed rate cases

in 2005, 2013, and,2016, which does produce an average normalization period of 5 years. City

Main Brief, pp.22-23. However, the reason why the City avoided a rate case between 2005 and

2013 was because it incurred "unanticipated revenues from sales of water to shale gas

companies . . . during this period." City Main Brief p.23. The City does not expect such sales to
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recur pursuant to correspondence from the industry indicating no expectation for further purchases.

See City Statement No. 2-R, p. 6. Therefore, the PUC should accept its recommendation for a

shorter normalization period.

In addition, and as detailed in the City's Main Brief, I&E's recommendation relied upon an

inaccurate assumption about the current state of the City's 2013 rate case expense. Main Brief,

p.24. I&E's witness claimed that City's assertion that it "has only recovered 40% of its prior rate

case expense as of October 2016 is speculative" because the City had no data for the 2013 rate

case expense. OCA Main Brief, pp.23-24. However, the City provided that expense ($410,291)

in discovery to the parties. OCA Main Brief, p. 24. Had I&E considered the full extent of the

City's expenses incurred from its 2013 rate case, it would realize that the City cannot reasonably

recover its rate case expense under a 5.33-year normalization period.

Like t&E, OCA believes that the City should normalize its rate case expense over a longer

term than 2.5 years. OCA believes that the recent history ofthe City's rate filings, and expectations

of the City's future filings, factor into its suggested 5-year normalization period. OCA Main Brief,

p. 40. However, like I&E, OCA fails to account for the City's water sales to shale gas companies,

which are not anticipated to recur. Accordingly, like I&E, OCA applies the Commission's policy

favoring determination of rate case expense based on historical filing frequency with excessive

rigidity by refusing to consider the period between 2005 and 2013 as an outlier.

The Commission should further consider the conservative nature of the City's claimed rate

case expense, which will likety exceed projections based on the extensive issues briefed by all

parties and the necessity for the City to review and respond to the three hundred and twenty-one
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(321) individuat findings of fact proposed by the OCA, which the City submits collectively

exceeds the briefing expectations for a rate case involving only a proposed increase of $229,551.7

For the above reasons, the City should not be forced to under-recover its rate case expense,

which would occur under either I&E's or OCA's recommended normalization periods. As such,

the Commission should approve the City's proposed 2.5-year normalization period and reject the

OCA and [&E recommendations.

7. WTP Vacant Property

Just as OCA disputes the City's inclusion of the vacant WTP Supervisor's residence in the

City's rate base, OCA also disputes the City's inclusion of this residence in its expenses. OCA

avers that because the City Manager advocated to demolish this house, and because the property

is "not used or useful for the provision of water service, the expenses related to this home should

be removed.' OCA Main Brief, p. 19.

The City's proposes to keep this residence in its expenses for the same reason it proposes

to keep this house in its rate base. Accordingly, for the same reasons set forth above in Section

IV(AX3) of this Reply Brief, the property remains available for use. See Section IV(1t)(3) infra.

Therefore, OCA's proposed adjustment must be denied and the City's proposed WTP Vacant

Property expense claim should be approved without modification.

8. Administrative and General ("A&G") Expenses

OCA takes issue with the City's proposed allocation of administrative expenses to the

Water Fund. OCA Main Brief, p.34. As explained in its Main Brief, the City "does not directly

allocate Administrative and General Expenses to the Water Fund, rather those expenses are

? By way of comparison, in the last rate case litigated by Aqua Pennsylvania, lnc. ("Aqua") at PUC Docket No.

R-0b072711, Aqua requested $41.7 million (or l8lx the City's request for $229,551), and the OCA brief in that case

proposed 277 Findings ofFact (44 fewer than the 321 Findings ofFact proposed in this case).
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imputed to the Water Fund in the rate filing in order to recover those expenses related to providing

water service to the water customers." City Main Brief, p.25.

ln reviewing the City's A&G expenses, the Commission should examine the City's ratio of

A&G to total O&M costs as one indicator of reasonableness in addition to more specific indicators

offered by the City. As noted in the City's testimony, "A&G Costs for the City of $632,304 are

approximately 31.I%o of total O&M expenses, or $1.28 per 1000 gallons." City Statement

No. 2-R, p. 14, lines22-23, and p. 15, lines 1-2. Contrary to OCA's assertions, the City believes

it is important to consider that it's Water Fund A&G expenses "based on percentage of total

operation and maintenance costs and dollar amount per 1,000 gallons are comparable to other

pennsylvania water utilities." City Statement No. 2-R, p. 15, lines 10-12. As such, the City's A&G

expenses are appropriately calculated and should be adopted without modification.

9. Allocation of City Manager Salary

predictabty, and misguidedly, both I&E and OCA dispute the City's proposed allocation of

expenses relating to the City Manager's salary. OCA and I&E each recommend allocating 24o/o

and25o/o of the City Manager's salary to the Water Fund, respectively. OCA Main Brief, p.24

and I&E Main Brief, p. 16. As demonstrated below, both recommendations should be denied.

I&E alleges that the City lacks support to justify allocating 60% of the expense for the City

Manager's salary to the Water Fund. I&E Main Brief, p. 13. First, I&E presupposes that City

witness Ms. Heppenstall "has no direct basis to testifu regarding Mr. Suplizio's salary allocation."

I&E Main Brief, p. 13. This statement is entirely incorrect. As an expert witness for the City,

Ms. Heppenstatl is offering the basis for her allocation of the City Manager's salary to the Water

Fund. Ms. Heppenstall testified that she spoke with the City Manager and subsequently applied a

600/o allocator to capture his work on the water system. City Statement No. 2-R, p. 17, lines 6-7'

The City Manager corroborated Ms. Heppenstall's statement by concurring that her selected
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allocator reflects his ongoing work on water system issues. Tr. at p. 33, line 2. Accordingly,

Ms. Heppenstall has a firm and credible basis for her proposed allocation of the City Manager's

salary in form of sworn testimony from an active witness in the proceeding.

I&E also asserts the City failed to offer time sheets for the City Manager and that the City

Manager's job is "entirely separate and unrelated to how the City Manager would spend his

working hours." I&E Main Brief, p. 13. t&E claims case precedent demonstrates the PUC cannot

accept Mr. Suplizio's estimations of how he personally spends his time as City Manager in his

daily operations. l&E Main Brief, p. 14 (citing Pennsylvania Pub. Util. Comm'n. v. Borough of

Quakertow,n, Docketed R-201I-2251181 (2012) ("Quakertown"); Emporium Water Co' v'

pennsylvania Pub. Util. Comm'n.,955 A.2d456 (Pa. Commw. Ct. 2008)). In lieu of accepting

Mr. Suptizio's testimony as to how he conducts his time as City Manager, [&E recites the general

job description for the City Manager and mistakenly assumes that it serves as an appropriate proxy

for describing Mr. Suplizio's actual day-to-day responsibilities. I&E Main Brief, pp. 14-15. And

in support of its decision to use the general job description as a proxy, I&E cites to Pennsylvania

Pub. Util. Comm'n. v. Borough of Media ll'ater Works,72Pa. P.U.C. 144 (1990).

I&E's analysis in this regard is fundamentally flawed and relies on inapplicable case

precedent. First, Borough of Quakertown involved a situation where a finance director testified as

to the job description of a City Mana ger, not a situation where a City Manager testified as to his

own daily responsibilities. The Commission in that case observed as follows:

Quakertown admits that it has performed no formal cost allocation

study as part of its determination to allocate 25%;o of the general fund

costs to the water department. N.T. 131. The25%o allocation is

based on the judgment and knowledge of Quakertown's director of
finance. N.T. 13 I. The finance director testified that she has daily

interaction with all phases of Quakertown's daily operations,

including the water departmen. N.T. 132. The costs that are

included in the claim are different from, and in addition to the costs,
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incurred for water department personnel whose costs are included in

the water department's expense claims. N.T. 132.

This is simply insufficient evidence to support the $57,350 claim.

There are no time sheets demonstrating how many hours the elected

fficials, the borough manager, his executive secretary, finance
department or mechanics spend performing work for the water

departmenr. Similarly, there are no invoices for copying, public

meeting advertising, or office supplies for the water department. If
this information were available, it might support the financial

director's 25oh allocation. In the absence of any of this information,

the 25%o allocation is an estimate without any factual basis.

Borough of Quakertown,2}l2Pa. P.U.C. LEXIS ll}2,*25-26 (emphasis added). Conversely, in

the City's case, the City Manager himself testified under oath as to his estimate of his time. Mr.

Suplizio confirmed, on the record, that most of his responsibilities mirror those of the Public Works

Director and that he often accompanies the Public Works Director on water operations projects

and repairs. Tr. at p.37,lines 5-12.

Further t&E also misrepresents Mr. Suplizio's job description. I&E's Main Brief purports

to describe Mr. Suplizio's responsibilities, but omits citations to any part of the transcript from the

November lO,2}l6,evidentiary hearing or Mr. Suplizio's testimony. I&E Main Brief, pp. 14-16.

It appears that I&E neglected to cite its false narrative of Mr. Suplizio's job responsibilities because

Mr. Suplizio never described such duties. See id. Rather, I&E represented the general City

Manager job description as a direct proxy for Mr. Suplizio's day-to-day activities, which is

inappropriate where the witness provided testimony and was made available to I&E for cross-

examination. As Mr. Suplizio testified on the record regarding his City Manager duties, the City's

claim regarding City Manager salary allocation is based upon known, measurable, and reasonable

expenses. Emporium Water Co.,955 A.2d at p. 465.

Finatly, the City would like to note that it could not locate the basis for [&E's assertion that

Borough of Media indicates "the Commission has previously refused to accept salary allocations
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when the position description and the purported allocation do not synchronize, such as the case at

hand." t&E Main Brief, pp. 15-16. The pincite referenced by I&E does not support the stated

claim.8 Accordingly, [&E's criticisms and recommendations are unsubstantiated and must be

rejected.

I&E also suggests that the PUC order the City Manager to maintain timesheets or other

means of tracking and allocating his time. Id. For the reasons set forth above, the Commission

must disregard recommendations posed by I&E. Regardless of the preference for ratemaking

purposes, such matters fatl squarely within the City's managerial discretion and additional

administrative obligations not be arbitrarily imposed upon the City outside of the Commission's

rulemaking process. Accordingly, I&E's proposal to require the City Manager to keep time sheets

should be disregarded.

OCA also presents flawed adjustments to City Manager salary allocations based upon

entirely irrelevant caselaw. OCA suggests allocating 24%o of the City Manager's salary to the

Water Fund because of a perceived tack of information provided by the City. OCA Main Brief, p.

26. This is untrue. Similar to [&E, OCA avers the City Manager's testimony as to his daily

employment duties is speculative and inaccurate solely because he did not keep time sheets. OCA

Main Brief, p. 30. [n supporr of its attegation that the City failed to provide evidence of managerial

expenses, OCA cites Popowslqt v. Pa. PUC, 674 A.2d 1149 (Pa. Commw. 1996) ("PopowslE"),

E I&E's pincite references pages 24-25 of Borough of Media, but there are no pages labeled "24" or "25" when one

examines the decision. tioi"gh of Media concerned generalized salary allocations applied to all of the subject

municipality's supervisory and ieatment employees. Moreover, in Borough of Media, nonq of the actual employees

performing work for the water system testifiiO as to duties related to water operations, as only the Mayor appeared as

a witness.-B orough of Media,izpu.puc at I l-12. For this reason, the Commission approved a lower (albeit still

50%) salary allocition for the supervisory 5136 not merely because of the claims the ipb descriptions did not r.natlh

the allocation, but because there was "a ctmpleti absence of probative evidence as to how these employees' salaries

,t outa u. uttocated." Id. at ll. To the contrary, 60% altocation at issue here concerns only the city Manager expense,

for which the City Manager himself appeared as a witness and provided supportive testimony'

28



pa. PUC v. LP lilater and Sewer Co.,1993Pa. PUC LEXTS 149 (1993) ("LP Water"), and Section

2106 of the Pennsylvania Public Utility Code, 66 Pa. C.S. $ 2106, each of which are inapt and

inapplicable to the case at hand. See OCA Main Brief, pp.27'28.

Contrary to the present circumstances concerning atlocation of a salary between municipal

departments, Section 2106 and PopowslE address solely situations where a utility company

benefits from management services provided by a parent organization, which is subject to Chapter

2l of the Pennsylvania Public Utility Code regarding affiliated entities. Similarly, as OCA

indicates, LP Water involved a company's attempt to claim "a management expense from its

porent, Lehman Pike Development Corporation (LPD), which was ultimately denied by the

Commission." OCA Main Brief, p. 28 (emphasis added). Accordingly, PopowslE, LP Water, and

Section 2106 areentirely inapplicable to the City because the circumstances of the utilities in those

cases do not mirror the City's situation.

Furthermore, like I&E, OCA also cites to Borough of Media for the point that the City

lacked evidentiary support for its 60%6 allocation factor and proceeds to use a general job

description for the City Manager as a proxy for determining Mr. Suplizio's actual daily activities.

OCA Main Brief, pp.28-31. For the same reasons set forth above in response to [&E's arguments,

the Commission should reject OCA's misplaced reliance on Borough of Media.

OCA atso attempts to impeach the City's testimony as to Mr. Suplizio's salary allocation,

alleging Ms. Heppenstall contradicts herself and the City manager's testimony by claiming "the

actual total percentage of time the City Manager spends on water according to City witness

Heppenstall is 55.7%." OCA Main Brief, p. 33. This argument completely ignores the facts on

therecord. Asdemonstratedabove,theCityManagerearns$124,076peryear.60Yoofthatfigure

($65,525) is allocated to water operations and24%o of that salary ($14,868) is allocated to Finance
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Salaries. City Statement No. 2-R, p. 16, lines 9-17. Of the $14,868 allocated to Finance Salaries,

24% (53,568), is allocated to the Water Fund. Id. As a result, when one computes the sum of

$65,525 and $3,568, and divides that sum by the total salary (5124,076), it reveals that the total

percentage of the City Manager's salary allocated to the Water Fund is 55.7%. Id. Accordingly,

when Ms. Heppenstall indicates 60% of the City Manager's salary is allocated to the Water Fund,

she is not contradicting herself, but rather referring only to the contested portion of the City

Manager's overall salary allocation, since no party contests the 24oh allocation of the City

Manager's finance-rel ated salary . Id.

Accordingly, the City Manager provided support for Ms. Heppenstall's 600lo allocation of

his operational salary by testifying as to his job functions and daily responsibilities. While the

Commission requires additionat documentation to verify expenses incurred between sophisticated

corporate affiliates, this standard should not extrapolated to the instant case. Further, no party

opposes the24o/oallocation of the City Manager's salary related to financial duties. Accordingly,

the City's proposed allocation of the City Manager's salary must be approved.

10. Allocation of Health Insurance and Other Benefits for
Administrative EmPloYees

As a result of its recommendation regarding the City Manager's salary, [&E proposes a

"corollary adjustment" to this expense category. Specifically, I&E suggests adjusting "this

allocation down in the amount of $1,592 in order to synchronize these Health lnsurance Expenses

with the salary allocation." I&E Main Brief, p. 17. I&E also proposes that the expense for Other

Benefits must be adjusted "downward in the amount of $6,847." [&E Main Brief, p.17.

In addition, I&E presupposes that the City's proposed allocation of Administrative Benefits

expenses is not substantiated by the evidence, and the PUC should adopt an allocation factor of
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33.37% for such expenses. I&E Main Brief, p. I7. I&E alteges that this allocation prevents

subsidizing administrative expenses for other city services. t&E Main Brief, p' 18.

The pUC should reject [&E's proposals for this expense category. As set forth above, I&E

and the City disagree on allocation of the City Manager's salary to the Water Fund. Accordingly,

consistent with its recommendation to deny I&E's unsubstantiated adjustment to the allocation of

the City Manager's salary, the City recommends that the Commission adopt its proposed allocation

of Health lnsurance and Other Benefits for Administrative Employees, as revised by City

Statemenr No. 2-R and its Rejoinder Exhibit, Exhibit-(CEH-3zu). City Main Brief, p.29.

ll.CityBuildings/ComputerParts/SupplierSoftware

The City believes it is appropriate to allocate expenses for Computer

parts/Supplies/Software as part of the City Buitdings expense in the imputed Administrative

Expense based on actual expense incurred in HTY (2015). See City Statement No. 1,

Exhibit_(CEH-1), p.25. Conversely, OCA recommends that the City normalize the average

expense recorded in this account for 2013, 2014, and 2015 because in 2015, the City incurred

expenses that are "significantly higher than a normal year of expense." OCA Main Briel p. 38'

OCA alleges that the City has not offered any explanation as to why this expense "more than

doubled." OCA Main Brief, P. 38.

The City disagrees with OCA's proposal. Under Schedule 5 for Account 409316

Computer parts/Supplies/Software (located in Exhibit-(CEH-4R)), most of the expenses in this

account are ongoing expenses related to the City's information technology needs. The City cannot

operate without these technologies. See City Main Brief, p. 30. The City experienced and

supported consistent increases in this type of expense since 2013, and as a result, OCA's proposal

to normalize these costs is inappropriate. Id. To properly account for the upward trend in this

expense category, the PUC should base its expense allowance for Computer
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parts/Supplies/Software upon the increased expense level incurred in 20 1 5. Id. As a result, OCA's

adjustment should be rejected.

D. Rate of Returne

l. Introduction

Sandy Township claims that it "supports the rate of retum adjustments proposed by the

Statutory Advocates." Sandy Township Main Brief, p. 10. It is unclear what Sandy Township

intends from this statement as the respective State Advocates presented different, and at times

conflicting, recommendations in this proceeding on rate of return adjustments. Regardless, the

City addresses the respective proposals from I&E and OCA below and in its Main Brief.

I&E and OCA both reinforce the rate of return recommendations made in each parties'

respective testimony statements and summarized in the Bureau of Water's Main Brief. Generally,

these recommendations arise from flawed interpretations of Commission precedents and a failure

to appropriately consider that atl parties are best served by altowing a reasonable rate of return on

the Bureau of Water's investment in public utility infrastructure. The recommended returns on

equity and overall rates of return developed by I&E and OCA fall woefully short of returns allowed

by the Commission in recent cases and would amount to confiscatory rates for the Bureau of Water.

For these reasons, the Commission should approve the capital structure, cost of equity, and

overall rate of retum proposed by the Bureau of Water. See City Main Brief, Appendix A.

2. Legal Standard

All of the parties generally cite to the same cases for the appticable legal standards for the

Commission's rate of return determination. As detailed in the City's Main Brief, the City concurs

e For purposes of this section on rate of return issues, the Bureau of water will be referenced as a separate entity from

the City. See City Statement No. 4, p. l.
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that Bluefield Water Works & Improvement Company v. P.S.C. of llest Virginia,262 U.S. 679

(1923) ("Blue/ield') prescribes the applicable principles requiring the Commission to grant arate

of return sufficient to ensure confidence in the financial soundness of a utility and reflect the

returns eamed by investments in other business undertakings attended by the same risks and

uncertainties. See City Main Briel p. 33.

However, both t&E and OCA parties adopt an excessively narrow view of Commission

case law, particularly with regard to the Commission's capital structure findings in City of

Lancaster - Bureau of l(ater v. Pennsylvania Public Utility Commission, Docket No. R-2010-

2l79l13 (Order entered July 14,2011) ("Lancaster 2010"). As previously established by the

Commission case, the rate of return analysis is highly dependent upon a fair assessment of the

attending circumstances. See Pa. Pt-\C v. Pennsylvania Power Co.,55 Pa. PUC 552, 579 (1982)

(,,Penn Power") (stating "there is no one precise answer to the question as to what constitutes the

proper rate of return.").

Accordingly, where I&E and OCA attempt to characterize the rate of retum analysis as a

relatively simpte and formulaic exercise, the Commission should continue its longstanding policy

and exercise appropriate judgment in order to arrive at a reasonable rate of retum to support the

Bureau of Water's public utility operations.
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3. CaPital Structure

a) I&E and OCA hypothetical capilal structures should be

rejected

I&E and OCA present deeply flawed capital structure analyses that should be rejected in

favor of the Bureau of Water's recommended capital structure. Neither I&E nor OCA corrected

their hypothetical capital structures to address clear technical flaws. Additionally, and contrary to

Commission precedent, both I&E and OCA recommend capital structures failing to appropriately

balance the interests of the utility and the consumers. Rather, both parties narrowly focus on

reducing costs to consumers at the expense of providing a rate of return sufficient to support the

Bureau of Water. For these reasons, the Commission should reject the I&E and OCA proposed

capital structures and approve the Bureau of Water's recommended capital structure of 50% debt

and 50o/o equity.

(1) I&E and OCA Failed to Address Technical Flaws

Invalidating Their Capital Structure
Recommendations

The 7O% debt/31% capital structure ratios proposed by I&E and OCA should be

disregarded as technically flawed and/or invalid. First, while purporting to base their capital

structures on the actual financing of the Bureau of Water's rate base, both I&E and OCA calculated

the debt funding allocated to the Bureau of Water to include approximately $663,868 of debt

issuance discounts and expenses. See I&E Main Brief, p.28 see OCA Main Brief, p. 55; but see

City Main Brief, p. 37. Because these monies are not actually available to fund rate base, the

inclusion overstates the Bureau of Water's debt ratio. Correcting for this error would change the

proposed 70% debtl30% equity capital structure to a 67%o debtl33% equity capital structure. See

City Main Brief, P.37.
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The second technical flaw relates to the general inappropriateness of basing a hypothetical

capital structure on the method of funding rate base at a given point in time with much of the debt

approaching maturity. Both t&E and OCA based their 70o/o debt/3}% equity capital structures on

the Bureau of Water's outstanding debt as of December 3 1, 2016. See I&E Main Brief, p. 27; see

also OCAMain Brief, p. 52. However, as discussed in the Bureau of Water's Main Brief, the long-

term debt consists of S&T Bank Notes soon approaching maturity. See City Main Brief, p. 38. As

described by Mr. Walker, the pending debt maturities, "means the debt allocated to the City of

DuBois matures at twice the rate that utility plant is depreciated, resulting in an increasing equity

ratio over time." See City StatementNo. 4-SR, p. 6. Specifically, the increasing equity ratio would

impact the I&E and OCA capital structure recommendations as followslo:

I&E Proposed Capital Structure OCA Proposed Capital Structure

2017 650/o debtl35% equitY 62% debtl38% equity

2018 62% debt/38% equity 60% debtl40% equity

2019 60% debtl4O% equity 57%o debtl43% equitY

2020 57%o debtl43% equity 34%o debtl46o/o equitY

2021 54o/o debtl46o/o eqitY 52o/o debtl48% equity

adoption of the I&E and OCA recommended

base financing onty for a brief period, before

ro Although both propose a70%o debt130%o equity capital structure,.the detailed I&E and OCA capital structure

calculatiois differ slightly as ocA used a rate'baie caiculation including a cash workilc caqrlal adjustment, while

I&E used an unadjusied rate base calculation. see city Statement No. 4-R, pp. 5, 8. Additionally, the above-

referenced capital structures incorporate the city's 
"o..".tiont 

for inclusion of$663,868 ofdebt issuance discounts in

the parties' caiculations of rate base funded by debt. See Section IY(A.)(|), infra.

rr See City Statement No. 4-R, Attachment l.

capital

As a result of the increasing equity ratios,

structures would reflect the Bureau's rate
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maturity of the S&T Bank Notes reduces the debt ratio to approximately 60%o by December 2018

and approximately 52%by December 2021. See City Main Brief, p. 38. Importantly, this issue

was not addressed by the Commission in prior precedents where the Commission based prior

capital structure recommendations on the method of financing rate base. See Pa. PUC v.

Emporium Water Co., Docket No. R-00061297 (June 4, 2008); see also Pa. PUC v. Western

Utilities, Inc.88 Pa. PUC 124 (1998). Therefore, the Commission the must distinguish the instant

situation from these precedents and deny the proposedT0% debtl3}% equity capital structure for

failure to reasonably reflect the Bureau of Water's financing of its rate base.

(2) The I&E and OCA Capital Structures Rely on
Precedent Distinguishable from the Instant Case

The I&E and OCA recommended capital structures rely on a flawed and overly nalrow

interpretation of Commission precedent. t&E and OCA rely heavily on the Commission's findings

in Lancaster 2010, where the Commission adopted use of the utility's actual capital structure and

declined to use a hypothetical capital structure. See I&E Main Brief, p.28; see OCA Main Brief,

p. 56. However, I&E and OCA overstate the relevance of Lancaster 2010 to this proceeding, in

contravention of the well-established tenet that a rate of return analysis shall be performed on a

case-by-case basis in order to balance the interests of the utility, its investors, and the customers.

See Penn Power, at 579. As discussed in the Bureau of Water's Main Brief, significant differences

distinguish the present circumstances from those at issue in Lancaster 2010, thereby limiting the

applicability of the Commission's findings.

First, the scope of the rate filings alone separates the instant proceeding from that in

Lancaster 2010. ln Lancaster 2010, the municipality sought to increase rates by l00yo, resulting

in a jurisdictional increase of $8.6 million dollars. By way of comparison, the Bureau of Water
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proposed a33.6yorate increase of S257,604, which has since been adjustedtoS229,55l. See City

Main Brief, p. 5.

Second, I&E and OCA fail to note the Commission in Lancaster 2010 acknowledged use

of a capital structure differing from market norms to necessitate an appropriate upward adjustment

to the cost of common equity . See Lancaster 2010,p. 73 (establishing that "a higher cost of equity

is necessitated by our adoption of the City's actual capital structure."). In this case, as neither I&E

nor OCA has proposed to adjust their cost of common equity recommendations consistent with

their determination to use a capital structure, their recommended capital structures should be

dismissed outright for failure to reflect the appropriate balance of the interests of the utility and its

customers. See City Main Brief, p. 41.

Because I&E and OCA proposed capital structures based on the outcome of Lancaster

2010, without regard for critical inconsistencies between the facts and findings from Lancaster

2010, their recommended capital structures must be dismissed.

4. Cost of Common Equity Calculation

a) I&E and OCA Criticism of the Bureau of Water's Reliance

on Multiple Cost of Equity Calculations Lacks Merit

OCA and I&E's common equity costs rate recommendations conflict with the

Commission's preference for reliance on multiple return on equity analyses. As stated in the

Bureau of Water's Main Brief, the Commission has approved returns on equity incorporating

Discounted Cash Flow, ("DCF"), Capitat Asset Pricing Model ("CAPM"), and Risk Premium

methodologies, and supports use of altemative equity costs calculations as a check on the DCF.

See City Main Brief, p. 45.

OCA cites to stale cases disfavoring CAPM and Risk Premium methodologies, but ignores

more recent Commission precedent supporting use of these methodologies in conjunction with the
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DCF. See OCA Main Brief, p. 60 citing Roaring Creek 1995 but see City Main Brief, p. 45 citing

Pennsylvania Public Utility Comm'n v. Emporium l|/ater Company, PUC Docket No. R-2014-

2402324 (Order entered Jan.28,2015). t&E similarly criticizes the Bureau of Water's reliance

on CAPM and Risk Premium analysis, while ironicatty and inconsistently referencing its own

CAPM analysis as a credible check on its DCF results. See I&E Main Brief, pp. 29,35.

Both positions should be rejected in favor of the Bureau of Water's recommendation

incorporating the results of multiple cost of equity calculations.

b) The DCF Resultsfrom I&E and OCA are Invalid and Must
be Rejected

White heavily citing to the Commission's past reliance of DCF analyses, I&E and OCA

both propose DCF calculations contrary to Commission precedent. The I&E and OCA growth

rate inputs, which form the critical component of the DCF analysis measuring investor

expectations for appreciation of share prices, diverge from established ratemaking principles. See

City Main Brief, p.45. Simply put, the Bureau of Water is the only party utilizing a growth rate

simitar to that relied upon by the Commission in Lancaster 2010 and other recent proceedings.

See Lancaster 2010,pp.64,66,68-69. Specificalty the Bureau of Water appropriately developed

a growth rate based on historic and projected growth rates published by market analysists. See

City Main Brief, p. 45. To the contrary, OCA relied on a growth rate derived from unpublished

"indicators," while t&E developed a growth rate based on limited market data.

OCA's groMh rate does not accurately reflect investor expectations because it was drawn

from internal sources rather than pubtished growth rates relied upon by investors. As stated by

Bureau of Water Witness Harold Walker, OCA's witness "subjectively ignored the investor

influencing growth rates of security analysts and instead, calculated her own growth rates." See

City Statement No. 4-R, p. 30. Unlike the published growth rates relied upon by the Bureau of
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Water, OCA's growth rates cannot reflect market expectations because "investors'expectations of

expected future growth are not based upon Ms. Everette's unique growth rates; they are based on

investors' expectation of expected future growth." See City Statement No. 4-R, p. 30. Therefore,

the OCA's flawed growth rate calculation invalidates its DCF calculation and require rejection of

its cost of common equity recommendation.

[&E's growth rate suffers from a cherry-picked sample of published growth rates. I&E

calculated a 6.310/o growth rate based solely on a review of forecasted Eamings Per Share growth

rates for its comparable group. City Main Brief, p. 50. This practice marks a departure from prior

cases where t&E relied on a more representative analysis incorporating both Earnings Per Share

growth rates and a log linear analysis. See City Main Brief, p. 50. The Bureau of Water's

recommended growth rate incorporated the Eamings Per Share growth rates for the comparable

group, but additionally considered other published projected growth rates and historical growth

rates for the comparable group .r2 See City Statement No. l, pp. 42-43. Therefore, I&E's flawed

growth rate calculation also invalidates its proposed DCF calculation.

For the reasons set forth above, the Bureau of Water's proposed growth rate provides the

most objective estimation of investor expectations of growth and should be approved.

c) Conclusion

As set forth above, both t&E and OCA proposed faulty growth rates, which form the

principal component of a DCR analysis; therefore, the Commission should deny the equity cost

rate proposals from both parties as reflective of flawed DCF calculations'

12 While the City based its calculation on pubtished projected growtt_rates, it considered the 10.9% historical growth

rate for the comparable group in arriving at its finat iecommende d 6.70/o growth rate for the comparable group'
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5. Bureau of Water's Proposed Equity Adjustments are Necessary

The Bureau of Water proposed adjustments to its cost of equity calculations are designed

to reflect the important risks specific to its operations. I&E and OCA categorially oppose any

equity cost adjustments, which entirely impeaches the credibility of their rate of retum

recommendations because both entities also oppose use of a market norm capital structure.

Although cost of equity adjustments can be adopted for a variety of reasons, they are principally

applied as a critical component of a reasonable and fair rate of return, particularly where the

adopted capital structure differs from that of the comparable group.

a) Equity Adiustments are Consistent with Established

Rate making Princ ip les and Commiss ion Precede nt

Ratemaking principles support application of appropriate adjustments to market DCF

results. In Bluefield, the Court determined a fair rate of return to be commensurate with "other

business undertakings which are attended by corresponding risks and uncertainties." Bluefield, at

679. This language forms the basis of the comparable earnings standard necessitating use of

comparable groups for each parties' cost of equity analysis. See City Main Brief, p. 33. As

discussed by Bureau of Water Witness Mr. Walker, equity adjustments account for differences in

risks and uncertainties between the subject utility and the utilities in the comparable group because

"the Bureau of Water is exposed to a greater investment risk than the Comparable Group." See

City Statement No. 4,p. 59. The Commission has also approved equity adjustments in prior cases,

particularly where the adopted capital structure differs from that of the comparable group. See

Lancaster 2010,p.73.

I&E and OCA dogmatically oppose any equity adjustments, in plain contravention of

precedents and reasonable analysis. I&E's Main Brief egregiously claims that equity adjustments

shoutd be categoricatly denied based on the Commission's decision in Lancaster 2010. See l&E
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Main Brief, p. 35. I&E ignores the fact that the Commission, in Lancaster 2010, did not issue a

blanket rule on equity adjustments, but simply determined such adjustments to be unnecessary

after granting a lyVo market-based cost of common equity. See id. OCA also demonstrates a

fundamental misunderstanding of equity adjustments, deeming them unnecessary because the

DCF itsetf is a market-based analysis and therefore "reflects the market's assessment and reaction

to all risks confronted by the water utitity industry." See OCA Brief, p. 65.

As addressed above, the purpose of equity adjustments is to ensure the equity return reflects

not simply the general industry risks, but the risks attendant to business enterprises similar to the

subject utility. See City Statement No. 4, p. 59. Accordingly, as the Bureau of Water has

demonstrated significant risk differentials distinguishing its operations from those of the

comparable group, the proposed leverage and risk adjustments should be approved'

b) The Bureau of ll/ater Leverage Adiustment should be

Approved

I&E and OCA argue the Borough failed to justify its proposed leverage adjustment

adjusting its cost of equity results by 70 basis points. See OCA Main Brief, p. 64' See also I&E'

Main Brief, p. 3g. The arguments offered by both parties misstate the record and must be denied.

OCA argues the adjustment should be rejected because the Bureau of Water already

accounted for leverage discrepancies by recommending a 50%o debtl50% equity capital structure.

OCA presents a clear Catch-22 situation, arguing that the leverage adjustment should be rejected

because of the Bureau's 50/50 capital structure, while also arguing for rejection of the 50/50 capital

structure. This argument again reflects an unreasonable failure to appropriately balance the

interests of the utility and its customers and should be denied.

I&E claims the Bureau of Water failed to provide academic support for the leverage

adjustment and further opposed the adjustment on grounds that differences between market and
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book value are known to investors, see I&E Main Brief, p. 38. I&E's arguments regarding

academic support for the Bureau of Water's leverage adjustment grossly misstates the record. As

acknowledged by t&E, the Bureau of Water furnished academic support for the premise that

market value exists independentty of book value, which forms the rationale for the leverage

adjustment. SeeI&E StatementNo. 1-SR, p.26-

Second, I&E argues the leverage adjustment must be rejected because any difference

between market and book value would be known to investors and therefore factored into the market

value DCF calculation . See I&E Main Brief, p. 47 . This contention misses the point, which is to

correct for conditions affecting the accuracy of the DCF analysis amidst market conditions that

would otherwise distort its results. See Statement No. l, p. 44 (noting that short-term acquisition

frenzy and market sentiments have inflated market-to-book ratios to 266%).

Because the DCF analysis is predicated on the assumption that market value will trend to

book value over time, it does not account for economic environments driving investment

significantly above book value. See id. As all parties concur, the DCF calculation is "based on

the assumption that the price of a share of stock is equal to a future stream of cash flows to which

the holder is entitled." See City Main Brief, p. 45. However, the DCF calculation measures

investor expected dividend yields and growth rates, based on book value rate base. See id.

Accordingly, where market value significantty exceeds book value rate base, the DCF will

understate the cost of common equity. This occurs because the DCF assumes that investment in

firms with high market-to-book ratios will migrate to other firms and drive market value down to

book value . See City Main Brief, p.46. However, history has shown this proposition to be false,

as firms continue to attract investment with high market-to-book ratios. See id. Therefore, the

DCF's reliance on book value rate base impedes the relevance of its results where market prices
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diverge significantly from book prices. With an average market to book ratio of 266% for the

comparable group, the DCF analysis must be adjusted to produce results reflecting the Bureau of

Water's cost of capital.

As set forth above, [&E and OCA oppose the Company's leverage adjustment as a

component of their categorical opposition to equity cost adjustments. A review ofthe record shows

the Bureau of Water has provided ample support for a leverage adjustment in this case.

Accordingly, the Bureau of Water's proposed leverage adjustment should be approved.

c) The Bureau of lAater's Risk Adiustment Should Be

Approved

Consistent with their blanket opposition to any adjustment to the market value DCF, I&E

and OCA contest the Bureau of Water's proposed 25 basis point risk adjustment for its cost of

common equity. By any measure, the Bureau of Water is a small utility relative to the comparable

group. Academic research supports adjustments to account for risks experienced by small utilities

in prior Orders. Further, the adjustment is necessary to reflect the Bureau of Water unique risks.

Accordingly, the Bureau of Water's proposed risk adjustment should be approved.

[&E unreasonably seizes upon a single metric presented to illustrate the general risk

discrepancy between the Bureau of Water and the comparable group in a failed attempt to discredit

the risk adjustment . See I&E Main Brief, pp. 37-38. I&E criticizes the Bureau of Water's capital

intensity analysis, which measures the capital investment required to generate $1 of revenue. See

id While the Bureau of Water addressed its capital intensity, the risk adjustment is not predicated

solety on capital intensity. Rather the risk adjustment is based on the basic proposition that the

Bureau of Water is a smaller organization than the companies in the comparable group and

therefore experiences unique risks that must be accounted for in its cost of equity. See Bureau of

Water Main Brief, P.42.
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Further, the Bureau of Water's risk adjustment is supported by academic research and

Commission precedent. I&E claims the Borough faited to support its adjustment with academic

research, noting that a 1993 anicle questioning the necessity for size adjustments in the utility

industry was not rebutted by the Bureau of Water. See I&E Main Brief, p.36. In response, the

Bureau of Water provided academic literature supporting size adjustments for utilities, which l&E

then criticized as "unrepresentative of the entirety of the market" due to a sample size seemed

unacceptable to I&E. See I&E Main Brief, p. 37. Whether I&E disagrees or agrees with the

findings of the article is irrelevant to the point that I&E cannot credibly claim that the Bureau of

Water's size adjustment is not supported by academic literature. lndeed, considering that the

financial community overwhelmingly accepts the correlation between risk and size, [&E's reliance

on a single 1993 article should not be considered as of timited probative value, particularly as the

Bureau of Water has presented academic research contesting the results of that study.

Finalty, OCA argues the risk adjust should be denied because the DCF analysis already

incorporates all risks confronted by the market industry. See OCA Main Brief p. 65. As outlined

in the Bureau of Water's Main Brief, the purpose of the risk adjustment is to account for distinctions

between the general market risks observed from the comparable and those unique to the Bureau of

Water. See City Main Brief, p. 43 (noting "19 of 30 potential risk indicators favor a finding that

the Bureau of Water's water system operates at a higher risk than the Water Group companies.").

Therefore, the DCF analysis incorporating market risks, must be adjusted for unique risks faced

by the Bureau of Water.

While the Bureau of Water understands the intent to reduce cost for customers, these

interests must be appropriately balanced against the provision of a reasonable rate of return for the
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Bureau of Water's operations. For all the reasons set forth above, equity adjustments are a

necessary component of a reasonable rate of return and must be adopted in this case.

6. Any Approved Personal Income Tax Adjustment Must Be

Limited to a Maximum Adjustment of 9o/"

Although the Commission has favored tax adjustments for equity costs in recent municipal

rate cases, the inflated proposals from I&E and OCA shoutd be rejected. [&E's proposal runs

contrary to the underlying theory of the tax adjustment, while OCA's proposal simply fails to

reflect the current economic environment. Although OCA and I&E offer distinct

recommendations, they are both rooted in the same fundamentally flawed logic. As a result, both

proposals must be rejected in favor of the Bureau of Water's market reflective proposal to adjust

the equity cost rate by no more than 9oZ.

OCA propo ses a2}%otax adjustment based solely on the Commission's approval of a20%o

tax adjustment in Lancaster 2010. In that case, the Commission approved a20%o tax adjustment

as reflective of the marginal tax rate for the largest block of municipal investors. See Lancaster

2010, p. 80. Regardless of the shortcomings of the underlying methodology (which will be

addressed below in the context of I&E's proposal), OCA's recommendation reflects the economic

environment from 2010, not the present circumstances. See City Main Brief, p. 54. [n fact, the

Commissionin Lancaster 2010 rejected the municipality's attempt to support a tax adjustment

based solely on an adjustment from a prior case. See Lancaster 2010, p. 80 (stating "[t]he OTS

claimed that the City had failed to provide any support in this case for its recommended l8o/o tax

adjustment, other than the fact that an ISYo factor was adopted in Lancaster Sewer 2005").

Accordingly, the staleness of OCA's 20%o recommendation alone merits rejection.

I&E adopts the same methodology as the Bureau of Water, with a critical and illogical

calculation flaw. Despite suggestions to the contrary in I&E's Main Brief, the Bureau of Water
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and I&E both recommend a tax adjustment based on the current spread between municipal GO

bond yietds and public utility bond yields. See City Main Brief, p. 52; see also I&E Main Briel

p. 41. t&E appears to misunderstand the Bureau of Water's recommendation in alleging that

"Mr. Walker does not reference any instances of this methodology being used before." See I&E

Main Brief, p. 43. As previously noted, t&E and the Bureau of Water both developed tax

adjustments based on the spreads between municipal GO bonds and public utility bonds. The

Bureau of Water conversely testified as to the limitations of this analysis, noting that revenue

bonds should be used in place of GO bonds. See id. at 53. However, the Bureau of Water made

this point solely to illustrate the limitations of the available data, as revenue bond yields are not

pubtished. See id. Therefore, the Bureau of Water compared municipal GO bonds to public utility

bonds, as done by I&E in this proceeding and supported by Commission precedent. See Lancaster

2010,p.81.

Importantly, while I&E and the Bureau of Water adopt the same basic methodology, only

the Bureau of Water's proposal minimizes inherent flaws in the analysis. In approving prior tax

adjustments based on spreads between municipal bond yields and public utility bond yields, the

Commission previously found such comparisons "should measure spreads between corporate and

municipal bonds with simitar credit ratings and with matching terms or lives." See Lancaster

Sewer, p. 104. Accordingly, the Bureau of Water recognized that available data limits the

possibitiry of perfectly matching terms of bonds, but successfully structured its analysis to match

the similarly rated municipal GO bonds with similarly rated public utility bonds. See City Main

Brief, p. 54. Not surprisingly, correcting for this error reduces I&E's proposed 18.22%o tax

adjustment to 9.06o/o,approximately the same tax adjustment proposed by the Bureau of Water'
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As set forth above, the Bureau of Water's proposed tax adjustment is not unsupported, but

conversely represents the only proposed tax adjustment futty consistent with Commission

precedents. Therefore, the I&E and OCA tax adjustment should be denied in favor of the

maximum 9%otaxadjustment developed by the Bureau of Water.

E. Miscellaneous Issues

l. Stipulation with OCA

The City does not dispute OCA's recollection of its stipulation with the Ciry. OCA Main

Brief, pp.66-72.

2. Sales to Shale Gas ComPanies

The City does not dispute the process of reporting any future sales of water to shale gas

companies in its annual reports. OCA Main Brief, pp.73; Sandy Township Main Brief, p. 11.
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3. Sales of Water to Falls Creek

The City addresses OCA's recommendations regarding any sales of water to Falls Creek in

Section B.1.b. of this Reply Brief.

4. Answer to I&E's Motion to Strike Portions of Ms. Heppenstall's
Testimony

At the November 10, 2016, evidentiary hearing, I&E made two motions to strike evidence

from the record. First, I&E objected to the fottowing pieces of testimony from Ms. Heppenstall

on grounds that these statements constitute hearsay under Rules 801 and 802 of the Pennsylvania

Rules of Evidence: City Statement No. 2, p. 10, lines 15-19; City Statement No. 2-R, p. 16, lines

13-17; and City Statement No. 2-R, p. IT,lines 6-7 and lines 14-15. I&E Main Brief, pp.3-4.

These sections of Ms. Heppenstall's testimony contain her proposed allocations of the City

Manager's salary to the Water Fund. [n these portions of testimony, Ms. Heppenstall indicates she

derived this altocation based upon her discussions with the City Manager, who indicated he spent

60% of his time on Water Fund issues.

Under Rule 801(c) of the Pennsylvania Rules of Evidence, a statement constitutes hearsay

if "(1) the declarant does not make [the statement] while testifuing at the current trial or hearing;

and (2)
tt Pa.

R.E. 801(c) (emphasis added.). The City Manager's testimony clearly indicates he believes his

',duties with respect to the City's water operations easily take up at least 60/o of [his] time." City

Statement No. l-R, p. 9, lines 17-18. Accordingty, when Ms. Heppenstall testified as to her

recommended salary allocation, she offered her testimony not as proof that the City Manager spent

60% of his non-finance time on Water-related duties, but onty that she based her allocation on his

representation.
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Furthermore, Ms. Heppenstall's statement would alternatively be admissible pursuant to

Rule 703 of the Pennsylvania Rules of Evidence, which provides that:

An expert may base an opinion on facts or data in the case that the

expert has been made aware of or personally observed. [f experts in

the particular field would reasonably rely on those kinds of facts or

data in forming an opinion on the subject, they need not be

admissible for the opinion to be admitted.

Pa. R.E.703.

As noted above, Ms. Heppenstall merely offers the basis for her proposed allocation of the

City Manager's salary to the Water Fund. She is not testifying to the fact that the City Manager

worked those hours, rather she develops her recommendation based upon what he reports.

Ms. Heppenstall simply explains the foundation for her recommendation that the Commission

allocate 60% of the City Manager's salary to the Water Fund, without which the recommendation

would appear entirely arbitrary. Ms. Heppenstall can and should reasonably rely upon her

discussions with the City Manager in providing her recommendation. Accordingly, I&E's motion

to strike the above-referenced portions of Ms. Heppenstall's testimony should be denied. This

motion is a waste of the parties' and the Commission's resources.

5. Answer to I&E's Motion to Strike Portions of Mr. Walker's
Testimony

At the evidentiary hearing, t&E also made a Motion to Strike the following portions of

testimony from City Witness Mr. Walker: City StatementNo. 4-R, p. 3, lines 8-1; City Statement

No. 4-R, p. 4, Footnote; City Statement No. 4-R, p. 12,lines 10-16; and City Statement No. 4-R,

p. 18, lines l3-16. [n these statements, Mr. Walker testifies that he doubts I&E and OCA would

suggest that larger water utilities, such as Aqua Pennsylvania or Pennsylvania American, should

receive an unfair rate of return because they are owned by large holding companies or that their

rates are subsidized by non-jurisdictional ratepayers. I&E suggests that in "all of these statements,
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City Witness Walker speculates as to what I&E and the OCA would suggest for two water

companies entirely unrelated to the matter at hand." I&E Main Brief, p. 4. As such, [&E objected

on grounds of relevancy and speculation under Pa. R.E. 401 and Pa. R.E. 703, respectively.

Mr. Walker is an expert witness for the City, and testifying that t&E and OCA would not

likely offer similar recommendations to reduce the rates of retum for Pennsylvania American

Water Company or Aqua Pennsylvania, Inc., is futly within his realm of expertise. As an expert

witness, Mr. Walker can testify as to his understanding of the regulatory environment in

Pennsylvania and hypothetical reactions from regulators, with the Commission reserving

discretion to assign whatever weight it deems sufficient in considering that statement.

6. Motion to Strike Portions of OCA Statement No' 25

On November 10, 2016, the City made a Motion to Strike portions of OCA Statement

No. 25, Tr. at p. 135, beginning on line 6, through p. I37, ending on line 7. The City sought to

strike portions of OCA Statement No. 25 on page 3, "beginning on line 19, through page 4, ending

on line 17." Tr. at p. 135, tines 6-8. This contested language contains information received by

OCA Witness Mr. Fought regarding customer complaints made to OCA. The City's basis for its

Motion to Strike is that the information discussed in those sections constitutes inadmissible

hearsay.

OCA avers that this statement is not hearsay because it is not being offered into the record

as substantive evidence regarding water quality problems. OCA Main Brief, pp.74-75. As a

result, OCA claims these statements fait to constitute hearsay as it is defined under Rule 801(c) of

the pennsylvania Rules of Evidence. OCA Main Brief, p.74. tf this were really the case, then it

would have been sufficient for Mr. Fought to state that complaints were received, and not to delve

into extreme detail regarding unverified statements from unverified customers. The detail in this

testimony treads far beyond the scope of simply noting that complaints had been filed.
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OCA confusingty attempts to claim these statements are admissible under Rule 703 of the

pennsylvania Rules of Evidence because they are the basis for Mr. Fought's opinion on the facts

or data the expert has been made aware of or personally observed. OCA Main Brief, pp. 74-75.

As demonstrated during cross-examination, Mr. Fought never actually observed these issues:

a. Can you describe exactly how these customers contacted the

OCA?

A. If I can. customer number 1 contacted the ocA by e-mail.

I don't know if it was their first contact with the OCA, but it
was the information that was passed on to me first'

Customer number 2, I believe, was a telephone conversation

with an OCA attorneY.

Tr. at p. 140, lines 21-25.

a. Did these customers provide addresses for their service

locations?

Yes.

Did you verify whether these customers are customers

served directly by the city of DuBois on their distribution

system or customers that take wholesale service from the

iity of DuBois as Sandy Township distribution customers?

I believe that these customers are served as jurisdictional

customers.

But you have not independently verified that assessment?

I plotted their addresses on a map and came to the

conclusion that they were jurisdictional customers.

Following the communication between the OCA and these

customers, did you conduct a personal investigation to

verify the veracity of the service claims set forth by the

customers?

A. No.

a. So you have not - - referencing page 3 of your testimony,- 
tines 30 and 31, you have not actually observed grayish

water in the CitY of DuBois sYstem?

A.

a.

a.

A.

A.

a.
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A. No.

Tr. at p. 141, lines 3-25.

While OCA states that expert witnesses "can reasonably rely on reports of consumer

complaints regarding water quatity in forming their expert opinions," in this case, Mr. Fought has

done little more than relay, word-for-word, the discussions between counsel for OCA and

individuals alleged to customers of the City of DuBois. OCA Main Brief, p.76. Mr. Fought could

have simply explained that one of the bases for his opinion were alleged reports of customer

complaints, but Mr. Fought cannot and should not be permitted to testify extensively as to the form

and substance of these purported complaints when the reported allegations were made to another

party and he has no personal knowledge of the matter.

For the reasons set forth above, the City's Motion to Strike should be granted.13

7. Extra-record Attachment to Sandy Township's Main Brief

As set forth below, Sandy Township's decision to include information outside of the

evidentiary record in its Main Brief shows flagrant disregard to the Commission's procedural rules

and cannot be considered in deciding the City's rate request.

Sandy Township's Main Brief includes an Attachment 1 consisting of a newspaper article,

dated November 21,2016, which was not admitted to the record in this proceeding. Section

5.a31(a) of the Pennsylvania Public utility code, 52Pa. P.U.C. $ 5.431(b), states that the record

closes "at the conclusion of the hearing unless otherwise directed by the presiding officer or the

Commission." Accordingty, the record closed on November 10, 2016, because neither the ALJ

nor the Commission indicated it remain open to accept additional evidence. See 52 Pa. P.U.C. $

13 oCA alternatively proposes that, at minimum, lines 19-26 of Mr. Fought's testimony be.admitted. See oCA Main

Brief, p. 76. However, *ith regards to the testimony at lines 24-26, OCA offers no credible basis for admission of

such iestimony as these statemeits were made for the tmth of the matter asserted and constitute inadmissible hearsay.
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5.43 I (b). Section 5.43 1 (b) of the Pennsylvania Public Utility code indicates that after the record

closes, "additional matter may not be relied upon or accepted into the record unless allowed for

good cause shown by the presiding officer or the Commission upon motion." 52 Pa. P.U.C. $

s.431(b).

While Sandy Township filed a Motion to Accept Newspaper Article into the Record

(',Sandy Motion") on Novemb er 28,2}l6,the Sandy Motion has not been addressed and, therefore,

the referenced anicle constitutes extra-record material improperly attached to Sandy Township's

Main Brief. Therefore, the City respectfully requests the Commission strike Sandy Township's

Attachment 1, including the reference to such Attachment at pages 5 and 6 of Sandy Township's

Main Brief.ta See Sandy Township Main Brief, pp. 5-6.

To the extent the Commission considers the referenced newspaper article, the City submits

the article presents no information relevant to the rate case. Consistent with the City's prior

testimony, the article states the City and Falls Creek have not yet reached an agreement on an

interconnection between to the two systems. See Sandy Township Main Brief, Attachment 1.

Even accepting the claims represented in the article to be true and accurate, the article consists

solely of reports from Falls Creek officials as to: (1) their subjective impressions of discussions

with City staff; and (2) a timetable developed by the Department of Environmental Protection

projecting construction of interconnection facitities to commence by May 2017 and to conclude

by December 31, 2017. See id. Accordingly, even if accepted as true, which the City does not

concede, the aversions in the referenced newspaper article do not support consideration of the

potential service extension, as it remains unknown and unmeasurable.

ra The City witt additionally fite a separate Answer and Motion to Strike addressing Sandy's extra-record submission.
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Sandy Township's inexpticable references to the conclusion of the suspension period in

this proceeding must also be dismissed as irrelevant. The possibility that the City and Falls Creek

could reach some kind of agreement and commence construction at some point following

expiration of the suspension period on March 29,2017, has no bearing on the dispositive question

of whether the facilities will be in service prior to December 31, 2016. Even in rare cases where

the Commission looks beyond the FTY in rate cases, the Commission has limited such exceptions

to projects reasonably certain to be completed within 6-7.5 months of the test year, not projects

that could potentially commence construction within such periods. Pa. Pub. Util. Comm'n. v. The

Betl Tetephone Co. of Pa.,5l Pa. P.U.C. 570,**576; see also Pa. Pub. Util. Comm'n. v. Phila.

Suburban Water Co.,50 Pa. P.U.C. 407,**420-421 (indicating that the Commission may include

projects in the rate base if they are completed approximately 6-7.5 months after the end of the test

year). Therefore, Sandy Township's claims as to potential for commencement of construction

fottowing expiration of the suspension period are irrelevant.

For the reasons stated above, the referenced newspaper article has no bearing on the City's

rate case and should be stricken or otherwise disregarded.

8. Sandy Township's Request for a Wastewater Cost of Service

Study Must be Denied

Sandy Township alleges the City has not provided assurances of double recovery of costs

between its water and wastewater operations and requests the Commission direct the City to submit

a Cost of Service Study for its wastewater operations. This disingenuous attempt to interfere with

the City's wastewater operations must be categorically rejected. The City has explained its

methodologies for allocating water and wastewater costs. See Attachment 3 to Sandy Township

Statement No. 1; see also City Statement No. 2, pp. lO-12. Sandy Township makes an empty and

perfunctory claim that it "does not ask the Commission to engage in regulation of the City's
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unregulated wastewater charges," before paradoxically asking the Commission to compel the City

to perform and submit a Cost of Service Study for its wastewater operations.15 Moreover, the only

reason offered for such request is an increase in Sandy Township's wastewater costs, not any

specific allegation of water-related costs that are being double recovered. See Sandy Township

Main Brief, p. I 1. For these reasons, Sandy Township errant request for Cost of Service Study

related to non-jurisdictional wastewater facilities must be rejected.

F. Rate Structure

l. Cost of Service

OSBA, I&E, and OCA all supported the City's proposed Cost of Service. t&E Main Brief,

p.45;OSBA Main Brief, p. 6, and OCA Main Brief, p.77. Sandy Township is the only party that

opposes the City's Cost of Service study. The City opposes Sandy Township's recommendation

to "look carefully at the costs claimed and allocated by the City for its water service to make sure

that the City is not double recovering costs in the first instance through its water charges and, in

the second instance, through its wastewater charges." Sandy Township Main Brief, pp. 11-12, 15.

Wastewater charges are not within the purview of this proceeding nor are they subject to the

Commission's jurisdiction. Under Section 1 102(a)(5) of the Pennsylvania Consolidated Statutes,

the Commission may only regulate municipal corporations that provide public utility services

beyond their corporate boundaries. 66 Pa. C.S. $ 1102(a)(5). The City does not provide

wastewater service outside of its corporate boundaries, which therefore limits this rate

investigation solely to the City's water service. Moreover, Sandy Township's attempts to bring the

City's wastewater service into this proceeding violates Section 5.401 of the Commission's

ts To the extent Sandy Township attempts to distinguish between

facilities, the city submits the commission lacks jurisdiction over

pursuant to Sections l30l and I102(aX5) of the Public Utility Code'

the City's wastewater charges and wastewater

both components of its wastewater operations

See66 Pa. C.S. $$ l30l and ll02(aX5).
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Regulations, 52 Pa. Code $ 5.401, by raising, among other things, irrelevant information that is

likely to confuse the issues and waste the Commission and the parties' resources. Accordingly,

the Commission should disregard Sandy Township's claims on this issue.

2. Revenue Allocation

The OSBA supports the City's proposed revenue allocation. OSBA Main Brief, p. 7.

Likewise, I&E does not raise any concerns with the City's proposed revenue allocation. I&E Main

Brief, p.45. OCA did not take a position on the City's proposed revenue allocation or other rate

structure issues. OCA Main Brief, p. 77. Accordingly, Sandy Township is the only party to

respond to the City's proposed revenue allocation, but avers only that the City "failed to support

an increase in rates that would require allocation." Sandy Township Main Brief, p. 15. As Sandy

Township proposed no altemative revenue allocation or credible position on the City's proposed

revenue allocation independent of the revenue requirement issues, the statement amounts to a

meaningless aversion requiring no response from the City. Therefore, the City's proposed revenue

allocation, including the proportional scaleback of usage-based charges in the event of an increase

lower than the as-filed proposal, should be approved.

3. Tariff Structure

Sandy Township submits the City did not provide enough support to justify a change in

rates or a change to its tariff structure. Sandy Township Main Brief, p. 15. Meanwhile,I&E

endorses the City's proposal to withdraw Rule 36, OCA does not take any position on the City's

tariff structure, and OSBA does not evidence any opposition or concern with the City's tariff

structure beyond a recommendation that the City pursue certain tariff issues in its next base rate

filing. I&E Main Brief, p. 45; OCA Main Brief, p.77; and OSBA Main Brief, p. 10.

Similar to its position on the City's proposed revenue allocation, Sandy Township offered

no specific or credible positions on the City's proposed tariff structure independent of the revenue
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requirement issues. Therefore, Sandy Township's statement on tariff structure amounts to a

meaningless aversion requiring no response from the City.

Regarding OSBA, the tariff structure concerns raised by OSBA pertain to future rate cases

and should not be addressed at this time. OSBA requests that the Commission order the City to

revise its tariff rate structure if the City finds it is unable to implement a cost-based class revenue

allocation in its next base rate case. OSBA Main Brief, pp. 8-10. These concems are premature

and speculative. Upon receipt of the City's next base rate filing, OSBA will have the right to

review the filing and, if deemed necessary, propose its preferred revenue allocation. Accordingly,

the Commission should disregard OSBA's recommendations as unnecessary and speculative.
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V. CONCLUSION

WHEREFORE, for all of the foregoing reasons, the City of DuBois - Bureau of Water

respectfully requests that the Pennsylvania Public Utility Commission approve its proposed rate

increase, as adjusted via its rebuttal and oral rejoinder testimony, in the amount of $229,551, and

declare the Commission's investigation be marked closed.

Respectfully submitted,

McNEES WALLACE & NURICK LLC,4'%-
James P. Dougherty (Pa. I.D. No. 59454)
Adeolu A. Bakare (Pa. I.D. No. 208541)

Alessandra L. Hytander (Pa. I.D. No. 320967)

100 Pine Street
P.O. Box 1166
Harrisburg, PA 1 7108-1 166

Phone: (717)232-8000
Fax: (717) 237-5300
i doushertv(Emcneeslaw. com
ab akar e (d.mc nee s I aw. co m
ahv I ander(Emcnee s law. com

Counsel to the City of DuBois - Bureau of Water

Dated: December 12,2016
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Appendix A

DTSPUTED FINDINGS OF FACT

RATE BASE

3. tn rejoinder, City witness Heppenstall made a total adjustment to rate base of $642,060.

CEH-3zu.

City's Response: DISPUTED. The City can accept this response with the

clarification that this adjustment was made by Ms. Heppenstall in response to Mr.
Spanos,s rebuttal testimony. This change was not made during oral rejoinder.

4. This results in a revised rate base claim of $14,980,254. City Exh. CEH-I at 10; CEH-

3zu.

city's Response: DISPUTED. See pages 3 of City's Reply Brief.

ADDITIONS TO RATE BASE

7. Ms. Everette found that the City has neither started the project, nor spent any money on the

project. OCA St. I at4;[&E-RB-7 (attached to OCA St. 1); OCA-V-3 (attached to OCA

st. 1).

DISPUTED. See pages 2-3 of the City Statement No. 3-R, providing justification for
inclusion for the City's additions to rate base.

g. While the City was asked to provide all of the information concerning this project, City

witness Spanos stated that requiring information which would establish that the plant

additions would be in service by the end of the future test year is "an unreasonable

expectation." City St. 3R at 3.

city's Response: DISPUTED. See page 4 of the city's Reply Brief.

10. The end of the Future Test Year is less than two months away and the City has not provided

a start date and an estimated time-frame for the project's completion. OCA OCA St. 1S at

4.

city's Response: DISPUTED. See page 4 of the city's Reply Brief.

MAINS ADDITIONS

22. While testifying that the project would be completed in November, the City has not

provided u riun-dut. for thi p..|..t, an answer as to the amount of time the project will

take before it is placed into service, the percentage of the project that has been completed,

or that any amount for the project has been expended to date. OCA St. 1S at 2-3. No support



for this November completion month was provided and there have been no further updates

to interrogatories or data requests that address the High Street project and its anticipated

completion. OCA St. 1S at 2.

City's Response: DISPUTED. See page 3 of the City Statement No.3-R,

affiiming the High Street project will be placed into service before the end of
November.

23. As the City has not supported these proposed rate base additions, OCA witness Everette

recommended that an adjustment be made to remove the $55,911 of Mains and

Accessories for this project, with a jurisdictional component of $ 14,53 1 . Table II; OCA

St. lS at 3; OCA Extr. aEp-1S at tine 4. The associated depreciation expense of $475,

with a jurisdictionat component of $124, has also been removed by Ms. Everette. Table

II; OCA St. 15 at 3; OCA Exh. AEE-IS at line 19.

City's Response: DISPUTED. See pages 2-3 of the City Statement No.3-R'
providing supporting justification for inclusion of the Mains and Accessories

project.

FIRE HYDRANTS

30. As discussed above, work on the High Street mains project has not begun and costs for the

project were removed.

City's Response: DISPUTED. See page 3 of City Statement No.3-R. The record

indicates that work on the High Street main project had not yet begun as of October

20,2016. Further, only OCA removed costs of this project from rate base, no other

party adjusted the CitY's claim.

30. [n rebuttal, the City witness Spanos stated the High Street mains project will be completed

inNovember. City St.2R at3'4.

City's Response: DISPUTED. The can accept the above Finding of Fact with
clarification that Mr. Spanos made this statement in City Statement No.3-R at pages

3-4.

31. City witness Spanos did not provide any support that the project will be completed in

November. OCA St. 15 at 2.

City's Response: DISPUTED. See page 3 of the City Statement No.3-R, affirming
the High Street project will be placed into service before the end of November.

32. While the City updated its claims to reflect $56,421of fire hydrant additions, this updated

amount is noi supported for ratemaking purposes because it includes projects at various

stages, includingiome projects that have not even been started. OCA St. I at 8.
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City's Response: DISPUTED. See pages 2-3 of the City Statement No. 3-R.

A.dditionaity ttre above statement is in the nature of opinion and/or argument and

therefore cannot constitute a Finding of Fact. See Pennsylvania Public AfifiA

Commission, et al. v. Pennsylvania American Water Companyr 20ll Pa. PUC LEXIS

264, *53 (Otct, 27,2011); iee also Application of CheckerX of Delaware Valley Inc.,

Initial Decision, 2016Pa. PUC LEXIS 126, *18 (Mar. 10,2016).

33. Specifically, an adjustment should be made to remove the $5,769 of fire hydrants additions

for the Higir Streeimains project, with a jurisdictional component of $1,071. Table tI; OCA

St. 15 at 3; OCA Exh. AEE-IS at line 6. The associated $82 adjustment to depreciation

expense with a jurisdictional portion of $15 has also been removed by Ms. Everette. Table

II; OCA St. 1 at 8; OCA Exh. AEE-IS at line 21.

City's Response: DISPUTED. The above statement is in the nature of opinion

u,rd/o. argument and therefore cannot constitute a Finding of Fact. See Response to

OCA Finding of f,'act No. 32, suPra.

BILLING, PAYROLL, AND ACCOUNTING SOFTWARE

35. The City has not yet confirmed a provider for this purchase. OCA St. 1 at 9.

City's Response: DISPUTED. See page 3 of City Statement No.3-R. The record

indicates that the City had not yet confirmed a provider for this purchase as of

October 20,2016.

36. Moreover, the City has spent nothing on the project and the project has not been started.

ocA st. I at9.

City's Response: DISPUTED. See page 3 of City Statement No. 3-R. The record

indicates that the City had not spent money or started the project as of October 20,

2016.

37. The City provided no evidence that the project would be started by the end of the FTY.

Instead, City witness Spanos merely claimed that requiring information that would

establish that the plant addition will be in service by the end of FTY is "an unreasonable

expectation." CitY St. 2R at 3.

City's Response: DISPUTED. Please see page 4 of the City's Reply Brief.

38. A rate base adjustment of $13,341, with a jurisdictional component of $1,426, has been

recommendediy Ms. Everette since the City has not demonstrated that this software will

be installed prio. to the end of the future test year. Table II; OCA St. 15 at 4; OCA Exh'

AEE-IS at line 7. The associated depreciation expense adjustment of $890, with a

jurisdictional component of $254, has also been removed by Ms. Everette. Table tI; OCA

St. 1S at 4; OCA Exh. AEE-IS at line 22'



40.

City's Response: DISPUTED. The above statement, with regard whether the

City demonstrated that the software will be installed prior to the end of the future

tesi year, is in the nature of opinion and/or argument and therefore cannot constitute

a Finding of Fact. see Response to ocA F'inding of Fact No.32' supra.

PHONE SYSTEM

The City has spent nothing on the project, and the project has not been started. OCA St. 1S

at3.

City's Response: DISPUTED. See page 3 of City Statement No. 3-R. The record

indicates that the City had not spent money or started the project as of October 20'

2016.

The City has not confirmed a provider for this project. OCA St. 1S at 3.

City's Response: DISPUTED. See page 3 of City Statement No. 3-R. The record

indicates that the City had not yet confirmed a provider for this purchase as of
October 20,2016.

The $5,833 claim should be excluded from rate base since costs have not yet been incurred

and the future test year ends in less than 2 months. OCA St. lS at 3-4.

City's Response: DISPUTED. See page 3 of City Statement No.3-R Additionally

the above statement is in the nature of opinion and/or argument and therefore cannot

constitute a Finding of Fact. See Response to OCA Finding of Fact No.32, supra-

An adjustment in the amount of $5,833, with a S1,663 jurisdictional component, should be

made to reflect that fact that no costs have been incurred for a phone system. Table II; OCA

St. 15 at 4; OCA Exh. AEE-IS at line 8. The associated depreciation expense adjustment

of $389, with a jurisdictional component of $ 1 I 1, should also be adopted. Table II; OCA

St. 1S at 4; OCA Exh. AEE-1S at line 23.

City's Response: DISPUTED. The above statement is in the nature of opinion

u,rd/o. argument and therefore cannot constitute a Finding of Fact. See Response to

OCA Finding of Fact No.32, suPra.

DEDUCTIONS FROM RATE BASE - VACANT HOME

50. The home is vacant and is not used or useful for the provision of water service. OCA St.

1S at 29.

City's Response: DISPUTED. See pageT of the City's Reply Brief. Additionally

the above statement is in the nature of opinion and/or argument and therefore cannot

constitute a Finding of f,'act. See Response to OCA Finding of Fact No.32, supra.

4t.

42.

43.



52. The vacant home faits to meet the requirement that plant held for future use must have a

definite plan of use within a specific time frame because there are no current plans

regarding the vacant home and no specific time-frame has been offered by the City for the

vacant home being put into use to serve ratepayers. OCA St. lS at 13.

City's Response: DISPUTED. See page 7 of the City's Reply Brief. Additionally

the above statement is in the nature of opinion and/or argument and therefore cannot

constitute a Finding of f,'act. See Response to OCA Finding of Fact No. 32, supra.

53. Since this home is vacant, has no specific time-frame in which it witl be put into use, and

is not currently used or useful for the provision of water service, the vacant home should

be removed from the city's rate base. ocA st. I at29; OCA St. 1S at 13.

City's Response: DISPUTED. See page 7 of the City's Reply Brief. Additionally

the above statement is in the nature of opinion and/or argument and therefore cannot

constitute a Finding of Fact. See Response to OCA Finding of Fact No. 32' supra.

54. The OCA submits that the $11,116 net book value of the home should be removed from

rate base. Table II; OCA Exh. AEE-IS at line 9.

City's Response: DISPUTED: The above statement is in the nature of opinion

und/o. argument and therefore cannot constitute a Finding of Fact. See Response to

OCA Finding of Fact No.32, suPra.

EXPENSES

VACANT HOME EXPENSES

62. A $3,592 reduction for the vacant home's expense and a $572 adjustment to depreciation

expense should be made, which include jurisdictional components of $1,077 and $172

respectively. See, Table II; OCA Exh. AEE-1 at lines 24'25; OCA St. I at29.

City's Response: DISPUTED. Sed pages 24-25 of City's Reply Brief for additional

detail. Additionally the above statement is in the nature of opinion and/or argument

and therefore cannot constitute a Finding of Fact. See Response to OCA Finding of

Fact No. 32, suPra.

TRANSMISSION AND DISTRIBUTION CONTRACTING SERVICES

66. An adjustment of $40,623 with a jurisdictional portion of $11,216 should be made. Table

II; OCA St. tS at 15; OCA St. 1 at 30; OCA Exh. AEE-1S atline26.

City's Response: DISPUTED. See page2l of City's Reply Brief for more detail.

Additionally the above statement is in the nature of opinion and/or argument and

therefore cannot constitute a Finding of Fact. See Response to OCA Finding of Fact

No.32, supra.



WATER TREATMENT PLANT CONTRACTUAL SERVICES

75. The two prior years of expenses indicate that the 2015 level of expense was not normal and

for this reasonOCA witness Everette recommended that a three year nonnalization period

be used for ratemaking purposes. OCA St. 1 at 3l-32.

City's Response: DISPUTED. See page2l of City's Reply Brief for more detail.

Additionaity tt. above statement is in the nature of opinion and/or argument and

therefore cannot constitute a Finding of f,'act. See Response to OCA Finding of Fact

No.32, supra.

77. There are some circumstances in which annualization can appropriately reflect a whole

year of expense, such as when an expense does not vary significantly on a monthly basis.

City's Response: DISPUTED. OCA offers no record citation for this proposed

Finding of Fact.

78. The Water Treatment Contractual Services expense is not one that is incurred on a level

basis throughout the Year.

City's Response: DISPUTED. OCA offers no record citation for this proposed

Finding of Fact.

82. Using a normalized level based on the actual expenses over three years is a reasonable

approach given the expenditures. OCA St. 1S at 18.

City's Response: DISPUTED. See page 2l of City's Reply Brief for more

information. Additionally the above statement is in the nature of opinion and/or

argument and therefore cannot constitute a Finding of f,'act. See Response to OCA

Finding of Fact No. 32, suPra.

CITY MANAGER'S SALARY

88. Given that allocation issues were an issue of significant contention in the last case, the City

had notice that support would be needed for allocated expenses in this case. OCA St. 1S at

20.

City's Response: DISPUTED. The above statement is in the nature of opinion

and/o" argument and therefore cannot constitute a Finding of Fact. See Response to

OCA Finding of Fact No.32' suPra.

89. The City Manager could have kept timesheets but did not. OCA St. lS at20.

City's Response: DISPUTED. The above statement is in the nature of opinion

urrd/o. argument and therefore cannot constitute a Finding of Fact. See Response to

OCA Finding of Fact No. 32, suPra.



90. Since the City Manager oversees financial matters, in addition to numerous other

responsibilities, a 24%o allocation of the City Manager's salary, which reflects the verified

alocation for treasury and finance employees to the Water Fund, is a reasonable allocation

based on the limited information provided by the City. OCA St. I at 35.

City's Response: DISPUTED. See City's response on page 29 of the City's Reply

Brief. .q.diitionally, and particularly with regard to the reasonableness of the OCA's

proposed 24Yo allocation, the above statement is in the nature of opinion and/or

argument and therefore cannot constitute a Finding of Fact. See Response to OCA

Finding of Fact No.32' suPra.

The City states that the allocation of the City Manager's salary is based on the City

Manager's projections of how his time is spent. OCA St. I at34.

City's Response: DISPUTED. The City Manager's salary is based on his

experience in the role and actual prior work See page 29 of the City's Reply Brief
for more information.

Mr. Suplizio contradicted these percentages at the evidentiary hearing when he stated that

"[ think 60 percent is probably on the low end." Tr. at 26:18'19.

City's Response: DISPUTED. See page 30 of the City's Reply Brief. Additionally

the above statement is in the nature of opinion and/or argument and therefore cannot

constitute a Finding of Fact. See Response to OCA Finding of Fact No. 32' supra.

Neither of Mr. Suplizio's estimates are based on verifiable information.

City's Response: DISPUTED. See page 30 of the City's Reply Brief. Additionally

the above statement is in the nature of opinion and/or argument and therefore cannot

constitute a Finding of f,'act. See Response to OCA Finding of Fact No.32' supra.

104. The sewer department has more employees than the water department. Tr.76:18-20.

City's Response: DISPUTED. The phrase "more employees" is misleading. With

a total of l0 employees, the sewer department has one more employee than the water

department's 9 employees. Tr. at76z f8-20.

108. While Mr. Suplizio says that he looks over the reports, he was unable to identi$ what was

contained in the Chapter 110 reports .Tr.39:25-40:22'

City's Response: DISPUTED. The transcript indicates only that the City, on the

stand and without documentary references, indicated confusion as whether the

Chapter ll0 report is required by the Department of Environmental Protection or

the Susquehanna River Basin Commission. See Tr.40: 12-22.

93.

95.

97.



109. The City Manager, according to his job description, does not strictly work in tandem with

the public Works Director, as argued by the City. The Public Works Director does not have

any of the above-listed respon.ibiliti"r, but is instead responsible for the distribution and

collection lines. Tr. 4l..21-423.

City's Response: DISPUTED. See page27 of the City's Reply Brief. Additionally

the above statement is in the nature of opinion and/or argument and therefore cannot

constitute a Finding of Fact. See Response to OCA Finding of Fact No. 32, supra.

l l0. The allocation of the City Manager's salary to the Water Fund should not be allocated on

the basis of the Pubtic Work Director's salary since the two jobs are not the same and as

there is no verifiable basis to support the City's assertion that this allocation would be

reasonable.

City's Response: DISPUTED. See ptge27 of the City's Reply Brief. Additionally

the above statement is in the nature of opinion and/or argument and therefore cannot

constitute a Finding of Fact. See Response to OCA Finding of Fact No.32' supra.

1l l. City witness Heppenstall's determination of the percentage of time that City Manager

Suitizio spends on water further illustrates the speculative nature of the City Manager's

salary catculations given that the basis of her testimony regarding the City Manager's

salary is interviews with the City Manager. In her direct testimony, City witness

Hepienstatl states that "[t]he allocation percentage of 60% of the City Manager's salary

($tOq,ZOg) is based on un interview with the City Manager in which he estimates that 60%

of his time is spent on matters related to the water system." City St. 2 at l0 (emphasis

added).

City's Response: DISPUTED. See pages 26 of the City's Reply Brief.

,ndditionaity tt. above statement is in the nature of opinion and/or argument and

therefore cannot constitute a Finding of Fact. See Response to OCA Finding of Fact

No.32, suqra.

l l3. City witness Heppenstall "does not provide the rationale for the two-part allocation or any

documentation demonstrating the accuracy of the allocation." OCA St. 1S at2l.

City's Response: DISPUTED. See pages 30 of the City's Reply Brief.

Additionally the above statement is in the nature of opinion and/or argument and

therefore cannot constitute a Finding of Fact. See Response to OCA Finding of Fact

No.32, supra.

I 15. The City Manager's annual salary is $124,076 and City witness Heppe_nstall allocates 600lo

of the portion of tn City Manager's salary which is not related to finance issues to the

water fund. However, the actual total percentage of time the City Manager spends on water

according to City witness Heppenstallis 55.l%o,which is less than the amount of time the

City Manager testified to ana iontradicts City witness Heppenstall's initial contention in

her direct testimonY.



City's Response: DISPUTED. See page 30 of the City's Reply Brief. Additionally

the above statement is in the nature of opinion and/or argument and therefore cannot

constitute a Finding of Fact. See Response to OCA Finding of Fact No. 32' supra.

120. In the next case, the City should be required to provide documentation, including

timesheets, demonstrating the appropriate allocation of the City Manager's time. OCA St.

1 at 34-35.

City's Response: DISPUTED. See pages 25-30 of the City's Reply Brief. The

above statement is in the nature of opinion and/or argument and therefore cannot

constitute a Finding of Fact. See Response to OCA Finding of Fact No. 32, supra.

l2l. Given that the City Manager oversees financial matters, in addition to numerous other

responsibilities, a iqN attocation which reflects the verified allocation for treasury and

finance employees to the Water Fund is a reasonable allocation based on the limited

information provided by the City. OCA St. 1 at 35.

City's Response: DISPUTED. See pages 25-30 of the City's Reply Brief.

^Ldditionaity ttr" above statement is in the nature of opinion and/or argument and

therefore cannot constitute a Finding of Fact. See Response to OCA Finding of Fact

No.32, supra.

ADMINISTRATIVE EXPENSE

123. The City has claimed $58,712 for Administrative Expense and has allocated 60.3%o, ot

$35,403 to the Water Fund. OCA St. 1 at 35.

City's Response: DISPUTED. See page 19 of the City Statement No.2-R.

l2S. The City determined this allocation by taking the allocation of the City Manager's and the

public Work Director's salaries, averaging these allocations together, and thereby reaching

a conclusion that it would be logical to allocate expenses related to their work in the same

manner as their salaries are allocated. OCA St. I at 36'

City's Response: DISPUTED. The referenced allocations were weighted, not

averaged. OCA St. I at 36.

126. Charging 60.3%of administrative expenses to the Water Fund would be inappropriate' As

discussed above, 60% is not an appropriate allocation for the City Manager's salary.

City's Response: DISPUTED. See page 30 of the City's Reply Brief. Additionally

the above statement is in the nature of opinion and/or argument and therefore cannot

constitute a Finding of Fact. See Response to OCA Finding of Fact No.32, supra'
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l2g. $32,467 (55.3%) of this expense account is identifiable as specifically related to non-

Water-related functions of the City. These City-level functions such as blighted property

removal are completely unrelated to the provision of water service, such that no portion of
these expenses should be charged to the Water Fund'

City's Response: DISPUTED. See page 19 of the City Statement No. 2-R.

Adiitionatty tt. above statement is in the nature of opinion and/or argument and

therefore cannot constitute a Finding of Fact. See Response to OCA Finding of Fact

No.32, suPra.

130. Given that 55.30/o of this account should not be charged to the water Fund even as an

allocated expense, it would not be appropriate to charge 60.3% of the total expense to the

Water Fund.

DISpUTED. The above statement is in the nature of opinion and/or argument and

therefore cannot constitute a Finding of Fact. See Response to OCA Finding of Fact

No.32' suqra.

CITY BUILDINGS: COMPUTER PARTS/SUPPLIES/SOFTWARE

160. In rebuttal, City witness Heppenstall provided a list of expenses from 2015 which she

testified "clearly show that the expense items in this account related to ongoing computer

needs of the Ciiy." City St. Zp, atZ2. However, City witness Heppenstall does not provide

any explanationas to why the expense more than doubled in one year. OCA St. 1S at24.

City's Response: DISPUTED. See pages 3l-32 of the City's Reply Brief.

161. There is no support to indicate that the increased expense in 2015 is an ongoing expense'

OCA St. f S aiZ+. As such, it is appropriate to normalize the expense as it is significantly

higher than a normal year of expense. ocA st. I at 41; OCA St. 15 at24.

City's Response: DISPUTED. See page 3l-32 of the City's Reply Brief.

Additionally the above statement is in the nature of opinion and/or argument and

therefore cannot constitute a Finding of Fact. See Response to OCA Finding of Fact

No.32, supra.

RATE CASE EXPENSE

177. The OCA submits that a 5 year normalization period is appropriate based on the City's

historical fi ling frequencY.

City's Response: DISPUTED. The above statement is in the nature of opinion

a,rd/o" argument and therefore cannot constitute a Finding of Fact. See Response to

OCA Finding of Fact No.32, suPra.

l0



1g0. These cases were filed 3, 9, and 7 years apart respectively, which is not indicative of a2.5

year nonnalization period. OCA St. I at45-

City's Response: DISPUTED. The above statement is in the nature of opinion

aod/o. argument and therefore cannot constitute a Finding of f,'act. See Response to

OCA Finding of f,'act No.32' supra.

1g 1. Even the most recent case does not support a 2.5 year normalization period as the most

recent case and the present filing are separated by 3.25 years. OCA St. I at 45.

City's Response: DISPUTED. See pages 22'23 of the City's Reply Brief.

,q.diitionaity tt. above statement is in the nature of opinion and"/or argument and

therefore cannot constitute a Finding of Fact. See Response to OCA Finding of Fact

No.32, supra.

191. There are many reasons that the City may alter the timing of its filing of rate cases.

Although Ms. Heppenstall's testimony focused on what percentage of rate case expense

the City would ,."or". if it chose to file earlier than the rate case normalization period, it

is important to understand that the reverse is also true. tf the City waits longer than the

normalization period before filing its next rate case, it witl continue to collect the annual

rate case expense as part ofannual revenues."

City's Response: DISPUTED. The above statement is in the nature of opinion

aod/o" argument and therefore cannot constitute a Finding of Fact. See Response to

OCA Finding of Fact No.32, supra.

192. The City's rate case expense must accurately reflect the City's filing history.

City's Response: DISPUTED. See page 22-24 of the City's Reply Brief.

Additionally the above statement is in the nature of opinion and/or argument and

therefore cannot constitute a Finding of Fact. See Response to OCA Finding of Fact

No.32, suPra.

193. Since the average historical period of time between the City's last three rate cases is more

than five y.u..Jt is reasonable and appropriate to use a five year norrnalization period to

ensure consistency with past Commission precedent'

City's Response: DISPUTED. See page 22'4of the City's Reply Brief.

Additionally the above statement is in the nature of opinion and/or argument and

therefore cannot constitute a Finding of Fact. See Response to OCA Finding of f,'act

No.32, supra.

lg4. Each of the capitat structure components is identifiable and directly relates to the

Company,s facilities which are included in the rate base upon which the City seeks to earn

a return. OCA St. 1 at 13-16; OCA St. lS at 5-8'
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city's Response: DISPUTED. See page 37 of the city's Main Brief.

196. The g.25%cost of equity recommended by Ms. Everette is the result of the DCF analysis.

City,s Response: DISPUTED. The City can accept the above Finding of Fact only

with the clarification that the 8.25o/o cost of equity recommended by Ms. Everette is

the result of her DCF analYsis.

lg7. The midpoint of the DCF range of 7.5o/o to 9.0o/o is 8.25%o. OCA St. I at 12'13, 16'23;

OCA St. 1S at 9-11.

City,s Response: DISPUTED. The City can accept the above Finding of Fact only

with the clarification that the midpoint of Ms. Everette's DCF range of 7,5o/o to9.0o/o,

is 8.25%

19g. The OCA recommends a capital structure of 70% debt/3}% equity which reflects the

financing used by the City foi its future test year level of rate base. OCA St- 1 at 15.

Cityrs Response: DISPUTED. The above statement is in the nature of opinion

"rrd/o. 
argument and therefore cannot constitute a Finding of Fact. See Response to

OCA Finding of Fact No. 32, suPra.

207. This is the best information that the City made available. OCA St. 1S at 5.

City's Response: DISPUTED. The above statement is in the nature of opinion

"nd/o" 
argument and therefore cannot constitute a Finding of tr'act. See Response to

OCA Finding of Fact No.32, suPra.

214. A capital structure of 70%;o debt/3}% equity is appropriate for ratemaking purposes. OCA

St. 1 at 14-15.

City,s Response: DISPUTED. See pages 34-36 of the City's Reply Brief.

Additionally, the above statement is in the nature of opinion and/or argument and

therefore cannot constitute a Finding of Fact. See Response to OCA Finding of Fact

No.32' supra.

2lg. It is not appropriate to treat debt as if it were equity as this would force ratepayers to pay a

higher .ori tfru, the Bureau of Water is actually incurring for its financing needs because

th. 
"ort 

of equity claimed is approximately three times the cost of debt. OCA St. I at 14'

city,s Response: DISPUTED. See pages 35 of the city's Main Brief.

Additionally, the above statement is in the nature of opinion and/or argument and

therefore cannot constitute a Finding of Fact. See Response to OCA Finding of Fact

No.32' supra.
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2lg. using the overall rate of return of 6.76% claimed by the city and applied to its pro forma

capitat structure, with its cost rates, would result in an excessive 14.98% return on equity

(ROE). OCA St. I at l5-16.

City's Response: DISPUTED. See Appendix A to the City's Main Brief.

Adiitionally, the above statement is in the nature of opinion and/or argument and

therefore cannot constitute a Finding of Fact. See Response to OCA Finding of Fact

No.32, supra.

223. OCA,s recommend ed 8.25%o retum on equity is in line with results of the DCF analysis

and with current economic conditions.

City,s Response: DISPUTED. See pages 34-36 of the City's Reply Brief.

Additionally, the above statement is in the nature of opinion and/or argument and

therefore cannot constitute a Finding of Fact. See Response to OCA Finding of Fact

No.32' suPra.

226. The income from municipat bonds is not taxable which affects the retum that an investor

requires, compared to the return required on an investor-owned utility's financing. OCA

St. 1 at 17.

Cityrs Response: DISPUTED. The above statement is in the nature of opinion

arrd/o. argument and therefore cannot constitute a Finding of Fact. See Response to

OCA Finding of Fact No. 32' suPra.

23g. Analyst projections of growth may be overstated, white historical growth may not equal

future rates. OCA St. I at 19.

City's Response: DISPUTED. The above statement is in the nature of opinion

"od/o. 
argument and therefore cannot constitute a Finding of Fact. See Response to

OCA Finding of Fact No.32, suPra.

242. The five year average projected retention growth rate is 4.8%o and the average projected

growth rate for the piriid 2ot3-2015 to 2019-2021 is 5.5o/o. ocA st. I at20-

City,s Response: DISPUTED. The City can accept the proposed finding of fact

with the clarification that Ms. Everette',s calculation of the five year average projected

retention growth rate is 4.8o and Ms. Everette's calculation of the average projected

growth rate for the period 2013-20f S to 2019-2021 is 5.5. These calculations are based

on the Ms. Everette's workpapers set forth in her Exhibit AEE-2, which show Ms'

Everette's unique inPuts.

246. Ms. Everette determined an appropriate groMh rate range of 5.2%o to 6.7%o. OCA St' 1 at

20.
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City,s Response: DISPUTED. The above statement, as related to the

apfropriat"ne.. of Ms. Everette's growth rate range, is in the nature of opinion

unalo" argument and therefore cannot constitute a Finding of Fact. See Response to

OCA Finding of Fact No. 32' suPra.

247 . Ms. Everette determined that a proper DCF cost of equity is in the range of 7 .5o/o to 9.0o/o.

OCA St. I at20; Exh. AEE-2, Sch. 4,P'4'

Cityrs Response: DISPUTED. The above statement, as related to the

apfropriat",r"r. of Ms. Everette's DCF cost of equity, is in the nature of opinion

"rralo. 
argument and therefore cannot constitute a Finding of Fact. See Response to

OCA Finding of Fact No.32, suPra.

24g. Investors in investor-owned utilities have income taxes associated with dividends and

capital gains, and thus require a higher equity return than if the dividends and capital gains

were tax exempt. OCA St. I at2l.

City's Response: DISPUTED. The City submits that the above statement forms

the basis for income tax adjustments to cost of equity calculations, but remains in the

nature of opinion and/or argument and therefore cannot constitute a Finding of

Fact. See Response to OCA Finding of Fact No' 32, supra'

24g. The equity returns requited by investors in investor-owned utilities implicitly reflect a

provisi,on for the income taxes that the investor pays. OCA St. 1 at 21'

City,s Response: DISPUTED. The City submits that the above statement forms

the basis for income tax adjustments to cost of equity calculations, but remains in the

nature of opinion and/or argument and therefore cannot constitute a Finding of

Fact.SeeResponsetooCAFindingoff,.actNo.32'supra.

251. The 9yo tax factor recommended by City witness Walker does not consider that there are

multiple other reasons for differences in yields between general obligation bonds and

similirly rated investor-owned public utility bonds'

City's Response: DISPUTED. See page 46 of the City's Reply Brief.

252. It is not reasonable to calculate the income tax effect by comparing the yields of the two

types of bonds. OCA St.l at22'

City's Response: DISPUTED. See page 46 of the City's Reply Brief'

A.diitionaliy, this statement is in the nature of opinion and/or argument and therefore

cannot constitute a Finding of Fact. See Response to OCA Finding of Fact No' 32'

supra.

t4



254. The 20% tax factor adjust is still appropriate because income tax rates have not changed

materially since the Commission's Order in Lancaster 2011. OCA St. 1 at 23.

city,s Response: DISPUTED. See page 46 of the city's Reply Brief.

2g6. At the time of Mr. Fought's direct testimony, the City did not keep a record of complaints

from jurisdictional customers. OCA St. 2 at8'

City's Response: DISPUTED. The City has always preserved a record of written

complainti, but has not historically preserved records of complaints made by

telephone. See City Statement No. l-R, p' 1f'

2g8. Ongoing records are important information since they show whether customers have

q*Iity 6f service issues and because they would show what steps the City took to remedy

customer complaints and whether the City responded in a timely manner- OCA St. 2 at8'

City,s Response: DISPUTED. The above statement is in the nature of opinion

u,rd/o" argument and therefore cannot constitute a Finding of Fact. See Response to

OCA Finding of Fact No.32, supra.

2g0. Subsequent to the filing of OCA witness Fought's direct testimony, Mr. Fought was made

aware of complaints mide to OCA by jurisdictional customers via telephone. OCA St. 25

at3-4.

City's Response: DISPUTED. See pages 55-56of the City's Main Brief. To the

extent the Commission grants the City's Motion to Strike, the above Finding of f,'act

must be denied.

2gl. The reported existence of complaints being made to the City was in contradiction to what

OCA witness Fought was told-by City witness Suplizio during OCA witness Fought's site

visit. OCA St. 2 at 3-4.

City's Response: DISPUTED. See pages 55-56 of the City's Reply Brief. To the

extent the Commission grants the Cityis Motion to Strike, the above Finding of f,'act

must be denied.

316. In the disputed testimony, OCA expert Fought is asked "[c]an you provide an example of
why it is important to have the information you described above [referencing a complete

logof compiaint which includes telephone complaintsl?" OCA St.25 at 3: 19-21' In

."iponr",lrrir. Fought states that he was made aware of complaints regarding water quality'

city,s Response: DISPUTED. See pages 55-56 of the city's Main Brief. To the

extent the Commission grants the Cityh Motion to Strike, the above Finding of Fact

must be denied.
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317. Mr. Fought includes the disputed answer in his testimony as a part of his basis as to why a

complaint log which accounts for telephonic complaints to the City is necessary for the

City to maintain high water quality standards.

City's Response: DISPUTED. See pages 55-56 of the City's Main Brief. To the

extent the Commission grants the City's Motion to Strike, the above Finding of Fact

must be denied.

318. Att of Mr. Fought's statements in this section of his surrebuttal testimony regarding

customer contaci specifically state that he received reports or was informed by customers

of water quality issues.

City,s Response: DISPUTED. See pages 55-56 of the City's Main Brief. To the

extent the Commission grants the City's Motion to Strike, the above Finding of Fact

must be denied.

320. However, Mr. Fought was made aware of jurisdictional customers who claim that they

have contacted the City with water quality issues. OCA St. 23 at3'4.

City's Response: DISPUTED. See pages 55-56 of the City's Main Brief. To the

extent the Commission grants the City's Motion to Strike, the above Finding of Fact

must be denied.
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