
BEFORE THE


PENNSYLVANIA PUBLIC UTILITY COMMISSION
Pennsylvania Public Utility Commission, et al.
:

R‑2016-2554150, et al.

:


v.





:





:

City of DuBois-Bureau of Water


:

SECOND INTERIM ORDER
ADDRESSING OUTSTANDING MOTIONS TO STRIKE, STRIKING ATTACHMENT 1 TO SANDY TOWNSHIP’S MAIN BRIEF AND REFERENCES THERETO, AND CLOSING THE HEARING RECORD
On June 30, 2016, the City of DuBois-Bureau of Water (City) filed Supplement No. 22 to Tariff Water- Pa. P.U.C. No. 4, to become effective August 29, 2016.  The proposed tariff contains changes in rates calculated to recover an estimated annual increase in base rate revenues of $257,604.00.  This represents an approximate 33.7% increase in the City’s annual revenues from customers based on a historic test year ending December 31, 2015 and a future test year ending December 31, 2016.  
A technical evidentiary hearing was held on November 10, 2016.  At the hearing, motions to strike were made by various parties and these motions to strike were addressed both on the hearing record orally and in briefs.  

On November 28, 2016, Sandy Township filed a Motion to Accept Newspaper Article into the Record.  Pursuant to 52 Pa.Code § 5.103(b), responses to the motion were due December 19, 2016.  The City addressed this motion in its Reply Brief filed on December 12, 2016 and subsequently filed an answer and motion to strike on December 19, 2016.  No other parties filed responses to this motion.    
Sandy Township filed a Main Brief and a Reply Brief in accordance with the litigation schedule.  Before responses to Sandy Township’s Motion to Accept Newspaper Article into the Record were due from the parties, Sandy Township improperly attached the subject newspaper article to its Main Brief as Attachment 1 and made reference to it within its brief at pp. 5-6.  The City made a motion to strike Attachment 1 and all reference thereto from Sandy Township’s Main Brief.  

Sandy Township’s Motion to Accept Newspaper Article into the Record filed on November 28, 2016 is hereby denied.  
The City of Dubois-Bureau of Water’s motion to strike Attachment 1 and all references thereto on pp. 5-6 from Sandy Township’s Main Brief is hereby granted.     

At the November 10, 2016, evidentiary hearing, the Commission’s Bureau of Investigation & Enforcement (I&E) made two motions to strike evidence from the record.  First, I&E objected to the following pieces of testimony from Constance Heppenstall on grounds that these statements constitute hearsay under Rules 801 and 802 of the Pennsylvania Rules of Evidence:  City Statement No. 2, p. 10, lines 15-19; City Statement No. 2-R, p. 16, lines 13-17; City Statement No. 2-R, p. 17, lines 6-7 and lines 14-15, and I&E Main Brief, pp. 3-4.  These sections of Ms. Heppenstall’s testimony contain her proposed allocations of the City Manager’s salary to the Water Fund.  In these portions of testimony, Ms. Heppenstall indicates she derived this allocation based upon her discussions with the City Manager, who indicated he spent 60% of his time on Water Fund issues.  
I&E’s motion to strike the above-referenced testimony of Ms. Heppenstall, (City Statement No. 2, p. 10, lines 15-19; City Statement No. 2-R, p. 16, lines 13-17; and City Statement No. 2-R, p. 17, lines 6-7 and lines 14-15), is hereby denied.  

I&E also made a motion to strike the following portions of Harold R. Walker’s testimony:  City Statement No. 4-R, p. 3, lines 8-1; City Statement No. 4-R, p. 4, Footnote; City Statement No. 4-R, p. 12, lines 10-16; and City Statement No. 4-R, p. 18, lines 13-16.  In these statements, Mr. Walker testifies that he doubts I&E and Office of Consumer Advocate (OCA) would suggest that larger water utilities, such as Aqua Pennsylvania or Pennsylvania American, should receive an unfair rate of return because they are owned by large holding companies or that their rates are subsidized by non-jurisdictional ratepayers.  I&E suggests that in “all of these statements, City Witness Walker speculates as to what I&E and the OCA would suggest for two water companies entirely unrelated to the matter at hand.”  I&E Main Brief, p. 4.  As such, I&E objected on grounds of relevancy and speculation under Pa. R.E. 401 and Pa. R.E. 703, respectively.  
I&E’s motion to strike the above-referenced testimony of Mr. Walker, (City Statement No. 4-R, p. 3, lines 8-1; City Statement No. 4-R, p. 4, Footnote; City Statement No. 4-R, p. 12, lines 10-16; and City Statement No. 4-R, p. 18, lines 13-16), is hereby denied.

On November 10, 2016, the City made a motion to strike portions of OCA Statement No. 2S, Tr. at p. 135, beginning on line 6, through p. 137, ending on line 7 (OCA witness Terry L. Fought).  The City sought to strike portions of OCA Statement No. 2S on page 3, “beginning on line 19, through page 4, ending on line 17.”  Tr. at p. 135, lines 6-8.  This contested language contains information received by Mr. Fought regarding customer complaints made to OCA.  The City’s basis for its motion to strike is that the information discussed in those sections constitutes inadmissible hearsay.  

OCA avers that this statement is not hearsay because it is not being offered into the record as substantive evidence regarding water quality problems.  OCA Main Brief, pp. 74‑75.  As a result, OCA claims these statements fail to constitute hearsay as it is defined under Rule 801(c) of the Pennsylvania Rules of Evidence.  OCA Main Brief, p. 74.  
The City’s motion to strike the above-referenced portions of the testimony of OCA witness Terry L. Fought, (OCA Statement No. 2S, Tr. at p. 135, beginning on line 6, through p. 137, ending on line 7; OCA Statement No. 2S on page 3, “beginning on line 19, through page 4, ending on line 17.”  Tr. at p. 135, lines 6-8), is hereby granted. 
On December 19, 2016, the time for filing a response to Sandy Township’s Motion to Accept Newspaper Article into the Record expired.  The record for this proceeding is hereby closed.   
Date:  December 21, 2016
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Deputy Chief Administrative Law Judge
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