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OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is a proposed Settlement Agreement (Settlement) filed on May 12, 2017, by the Commission’s Bureau of Investigation and Enforcement (I&E) and Residents Energy, LLC (Residents or Company) (collectively, the Parties), with respect to an informal investigation conducted by I&E.  Both Parties submitted Statements in Support of the Settlement.  The Parties submit that the proposed Settlement is in the public interest and is consistent with the Commission’s Policy Statement at 52 Pa. Code § 69.1201, Factors and standards for evaluating litigated and settled proceedings involving violations of the Public Utility Code and Commission regulations—statement of policy.  Settlement at 14.  We will issue the Settlement for comment.

History of the Proceeding

		This matter concerns an alleged “slamming” incident committed by a sales agent of Residents.[footnoteRef:1]  The Commission’s Bureau of Consumer Services (BCS) received the allegation from a residential customer of Duquesne Light Company (Duquesne) who claimed that Residents switched her electric generation service without her authorization.[footnoteRef:2]  BCS referred the matter to I&E which determined that the allegation warranted further investigation to examine whether the actions of Residents or the third-party vendor hired by the Company violated the Commission’s Regulations or Orders.  By letter dated February 18, 2016, I&E submitted data requests to Residents related to the slamming allegation and Residents timely complied with the requests.  Thereafter, the Parties entered into negotiations and agreed to resolve the matter in accordance with the Commission’s policy to promote settlements at 52 Pa. Code § 5.231.  The Parties filed the instant Settlement on May 12, 2017. [1: 		“Slamming” is an unauthorized change made to a customer's supply service.  HIKO Energy LLC v. Pa. PUC, 163 A.3d 1079, 1090 (Pa. Cmwlth. 2017).   ]  [2: 		Residents is an electric generation supplier (EGS) licensed by the Commission to operate within several service territories including the territory of Duquesne.] 


Background

		The slamming allegation stems from an informal complaint filed by a residential customer of Duquesne on September 28, 2015.  In the informal complaint, the customer alleged that a male individual came to the customer’s door and stated that he was enrolling customers in a Customer Assistance Program (CAP) designed to assist low income individuals.  The customer was interested in CAP and agreed to enroll in the program.  It was determined that the male individual was employed as a sales agent by a third-party contractor hired by Residents to solicit EGS service on behalf of the Company.  After meeting with the customer, the sales agent began the third-party verification (TPV) process to switch the customer’s EGS service to Residents.  Settlement at 4.

		During the TPV phone call, the customer asked whether her EGS service was being switched and the TPV provider confirmed that the customer’s agreement would result in the switching of her service.  In response, the customer stated that she did not want to switch her EGS service and the call ended.  Although she did not complete the TPV process, the customer’s EGS service was switched to Residents.  By letter dated September 22, 2015, Duquesne confirmed the switch.  Residents provided EGS service to the customer for seventeen days, from September 25, 2015, to October 11, 2015.  After receiving Duquesne’s confirmation letter, the customer filed her informal complaint with BCS alleging the unauthorized switch in service.  Id. at 3-5.  

		In response to the informal complaint, Residents investigated two separate TPV calls regarding the customer’s EGS service.  Upon review of the first recording, Residents determined that the first TPV call confirmed the customer’s informal complaint allegations that she refused to authorize a switch of her EGS service.  In the second TPV recording, however, an individual purporting to be the customer authorized the switch to Residents.  As part of its internal investigation, the Company played the second recording to the customer who stated that she was not the person on the call making the authorization.  Residents determined that the second TPV recording was fraudulent and therefore an invalid TPV authorization.  Id. at 5.

		After receiving the referral from BCS, I&E initiated the informal investigation to determine whether Residents enrolled the customer in its EGS service without authorization, contrary to the Commission’s Regulations at 52 Pa. Code §§ 57.171-179.  I&E reviewed the Company’s responses to the data requests and concluded that the second TPV call was fraudulent and thus could not satisfy the Commission’s requirements for switching EGS service.  Settlement at 6.

		In its investigation, I&E determined that the door-to-door sales agent was Jeremy Neal, an independent contractor of Energy Group Consultants, the third-party vendor hired by the Company to conduct its door-to-door sales and solicit customers to switch their EGS service to Residents.  According to the Parties, Mr. Neal conducted door-to-door sales on behalf of Residents from September 15, 2015, to September 29, 2015.  It is alleged that Mr. Neal was involved in a scheme, without the Company’s knowledge, to obtain third-party verifications by directing the TPV’s to an accomplice posing as a customer and enrolling the accounts.  Although audio recordings of TPVs were conducted, it is alleged that the authorizing party on the other end was not the actual customer.  Id. at 6-7.

		After completing its internal investigation, the Company instructed Energy Group Consultants to remove Mr. Neal from conducting any marketing on behalf of Residents and made Mr. Neal ineligible for rehire for any employment with Residents.  Additionally, Residents refunded to the customer the amount of $3.14, which represented the cost difference between the rate charge by Residents for the seventeen days of service and Duquesne’s default service rate.  Id. at 7-8.
		
		As a result of its informal investigation, I&E concluded that there was sufficient data to substantiate allegations of violations of our Regulations.  Specifically, I&E was prepared to allege in a formal complaint that, as an agent for Residents, Mr. Neal engaged in fraudulent and deceptive marketing during a door-to-door sales visit with a prospective customer.[footnoteRef:3]  If proven, this would have violated 52 Pa. Code §§ 54.43(f), 111.9(d)(1), and 111.12(d).  Additionally, I&E would have alleged that Mr. Neal conspired with an accomplice to provide a fraudulent TPV to switch a customer’s EGS service to Residents despite the customer’s prior refusal to authorize the switch.  If proven, this would have violated 52 Pa. Code §§ 54.43(f) and 111.12(d) and the Standards for Changing a Customer’s Electricity Generation Supplier at 52 Pa. Code §§ 57.171-177.  Lastly, I&E would have alleged that Mr. Neal initiated a process of switching and causing the actual switching of the EGS service of one customer account without the customer’s authorization which resulted in the customer being supplied EGS service by Residents for a period of seventeen days.  If proven, this would have violated 52 Pa. Code §§ 54.42(a)(9) and 54.43(f), and the Standards for Changing a Customer’s Electricity Generation Supplier at 52 Pa. Code §§ 57.171-177.  Settlement at 8-9. [3: 	 	The Parties acknowledge that the Commission’s Regulations expressly place liability for any violations of the Code or the Commission’s Regulations committed by third-party contractors on the licensed utility, regardless of the utility’s knowledge of the third-party contractor’s actions.  Settlement at 7 (citing 52 Pa. Code §§ 54.43(f) and 111.3).  ] 


		The proposed Settlement, which is attached to this Opinion and Order, has been filed by the Parties in order to resolve allegations of EGS marketing violations.  The Parties urge the Commission to approve the Settlement as being in the public interest.  Settlement at 14.

Terms of the Settlement

		Pursuant to the proposed Settlement, Residents will pay a civil penalty of $6,000.  Settlement at 10.  The Settlement acknowledges that the Company has taken corrective action and is diligently applying its policies to safeguard against the unauthorized switch of customer accounts by a third-party vendor.  Residents has also terminated its relationship with Mr. Neal and has instructed its third-party vendor not to assign him to any of Residents’ accounts or contracts.  The Settlement notes the refund provided to the affected customer in the amount of $3.14 and further directs a refund for the entire EGS service portion of the customer’s bill for the entire seventeen days that the customer was served by Residents.  The Settlement explains that the Company charged the customer $12.36 and has already refunded to the customer $3.14.  Thus, the remaining refund owed to the customer would be $9.24.  Settlement at 11-12.

		The Settlement also requires that Residents inquire with each third-party, that it seeks to engage in business, whether Mr. Neal is employed by or associated with the third-party vendor.  Further, the Company will ensure that its agents are reminded of the Commission’s consumer protection regulations, with emphasis on the prohibitions on slamming, and will provide a single point of contact to Commission staff for resolution of consumer inquiries or complaints received by BCS.  Id. at 12.  

		The Settlement mandates reporting requirements for a twelve-month term beginning after the entry of the Commission’s final Order approving the Settlement.  Residents would be required to provide to Commission staff, in the first week of each calendar quarter, a report for the prior quarter capturing the following customer complaint data filed directly with the Company by category, i.e., slamming, do-not call list violations, and incorrect charges.  The quarterly report would also provide an explanation of the process improvements and organizational changes that were implemented to reduce or eliminate similar complaints going forward.  Id. at 13.

		In response, I&E agrees to forbear from initiating a formal complaint relative to the allegations that are the subject of the proposed Settlement.  The Settlement will not, however, affect the Commission’s authority to receive and resolve any formal or informal complaints filed by any affected party regarding the subject of the allegations of I&E’s informal investigation.  Id. 

		The proposed Settlement is conditioned on the Commission’s approval without modification of any of its terms or conditions.  If the Commission does not approve the proposed Settlement or makes any change or modification to the proposed Settlement, either Party may elect to withdraw from the Settlement.  Id. at 16.

Discussion

		Pursuant to our Regulations at 52 Pa. Code § 5.231, it is the Commission’s policy to promote settlements.  The Commission must, however, review proposed settlements to determine whether the terms are in the public interest.  Pa. PUC v. Philadelphia Gas Works, Docket No. M-00031768 (Order entered January 7, 2004). 

Conclusion

Before issuing a decision on the merits of the proposed Settlement, and consistent with the requirement of 52 Pa. Code § 3.113(b)(3), we are providing an opportunity for interested parties to file comments regarding the proposed Settlement; THEREFORE,

		IT IS ORDERED:

		1.	That this Opinion and Order, together with the attached Settlement Agreement and Statements in Support, shall be issued for comments by any interested party.

		2.	That a copy of this Opinion and Order, together with the attached Settlement Agreement and the Statements in Support thereof, shall be served on the Office of Consumer Advocate and the Office of Small Business Advocate.
		3.      That within twenty (20) days from the date of entry of this Opinion and Order, interested parties may file comments concerning the proposed Settlement Agreement.  Comments to the proposed Settlement Agreement may be filed either through eFiling for those parties who have an eFiling user account with the Pennsylvania Public Utility Commission or by paper copy.  Paper copies shall be filed with the Secretary’s Bureau at the following address:

			Rosemary Chiavetta, Secretary
                                 Pennsylvania Public Utility Commission
                                 Commonwealth Keystone Building
                                 400 North Street
                                 Harrisburg, PA, 17120

4.	That, subsequent to the Commission’s review of comments filed in this proceeding, an Opinion and Order will be issued.

[bookmark: _GoBack][image: ]							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary


(SEAL)

ORDER ADOPTED:  March 1, 2018

ORDER ENTERED:   March 1, 2018
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an independent agent apparently engaged in fraudulent activity while conducting
sales on behalf of the Company. This action was undertaken by a rogue agent
without Resident’s knowledge and clearly violated Resident's sales and marketing
policies. Upon being contacted by the customer in question Residents pro-actively
took steps to issue the customer a refund and to take disciplinary action against the
agent in question. Residents also fully cooperated with I&E’s investigation of the
incident and took immediate remedial action in response to the incident, as
reflected in the Settlement. Residents did not receive any other complaints or
customer contacts regarding the sales agent in question, and the agent only
marketed on behalf of Residents for a period of 14 days before Residents demanded
his removal.

In summary, Residents respectfully submits that an evaluation of the Settlement
Agreement under the factors and standards enunciated in the Commission’s Policy Statement
justifies expeditious approval of the Settlement without modification. While the action
underlying this investigation was undertaken by a rogue agent without Resident’s
knowledge and clearly violated Resident’s sales and marketing policies, Residents
recognizes the Company can be found to be in violation of the Commission’s regulations as
a result of the activities of sales agents acting on its behalf. Accordingly, Residents is
willing to accept a $6,000 civil penalty as a result of the incident, and is willing to provide
the affected customer with the additional refund set forth in the Settlement Agreement. The
remedial measures taken by Residents and the resolution of 1&E’s investigation through the
Settlement are in the public interest. The Settlement allows this investigation to be

completed without the need for a formal proceeding and the associated time and cost of fully





image45.png
litigating this matter, while still providing consequences for the inappropriate actions of a
sales agent operating on behalf of a licensed supplier. This is in the public interest because it

will conserve both Residents and Commission resources to focus attention on their

responsibilities of assuring safe, adequate and reliable utility service to the citizens of the

Commonwealth, and of ensuring that the Commission’s electricity supplier sales and

marketing regulations are adhered to. Residents therefore believes that the Joint Petition for

Settlement is in the public interest and should be approved by the Commission.

Respectfully Submitted,

Residents Energy, LLC

By: Mo

Michael A. Gruin, Esq.
Stevens & Lee
17 N. 2™ Street. 16" FI.
Harrisburg, PA 17101
Tel: 717.255.7365
nag@stevenslee.com

Attorney for Residents Energy, LLC

Date: May 2, 2017
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Pennsylvania Public Utility Commission, :
Bureau of Investigation and Enforcement, :

Complainant :
v. : Docket No. M-2017-

Residents Energy, LLC,
Respondent
CERTIFICATE OF SERVICE
1 hereby certify that | have this day served a true copy of the foregoing document
upon the parties, listed below, in accordance with the requirements of 52 Pa. Code § 1.54
(relating to service by a party):
Service by First Class Mail:
Michael A. Gruin, Esq.
Stevens & Lee

17 North Second Street, 17" Floor
Harrisburg, PA 17101

Bradley R. Gorter
Prosecutor
PA Attorney ID No. 312666

Pennsylvania Public Utility Commission
Bureau of Investigation and Enforcement
P.O. Box 3265

Harrisburg, PA 17105-3265

(717) 783-6150

bgorter@pa.gov

Dated: May 12, 2017
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