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TEMPORARY RATES ORDER
BY THE COMMISSION:
By Secretarial Letter issued February 12, 2018, the Pennsylvania Public Utility Commission (Commission) initiated a proceeding at this docket to determine the effects of the Tax Cuts and Jobs Act (TCJA) on the tax liabilities of Commission-regulated public utilities for 2018 and future years and the feasibility of reflecting such impacts in the rates charged to Pennsylvania utility ratepayers.

The Commission is charged with the statutory obligation of ensuring that all rates charged are just and reasonable.  66 Pa. C.S. § 1301 (“[e]very rate made, demanded, or received by any public utility . . . shall be just and reasonable.”).  Rates charged by Commission-regulated public utilities to their ratepayers reflect, among other things, annual taxes paid both to the federal and state governments.

Pursuant to the TCJA, commencing January 1, 2018, the corporate Federal Income Tax (FIT) rate will be reduced to 21% from the prior effective rate of 35% upon which current customer rates are based.  This change in the FIT rate for corporations will also impact their reserves for deferred income tax liabilities.  Given this substantial change in federal income tax rates for corporations, in its Secretarial Letter, the Commission stated that it will examine any reduced annual federal and state tax obligations, the effect on accumulated deferred income taxes of Commission-regulated public utilities resulting from implementation of the TCJA, and the manner in which the reduced annual federal and corresponding state tax obligations will be addressed in rates charged to Pennsylvania’s utility customers by public utilities.

In order to examine and compute the effects of the TCJA on the tax liabilities of Commission-regulated public utilities for 2018 and future years, the Commission requested that the utilities listed in Attachment A to the Secretarial Letter provide verified responses to certain data requests in order to calculate, among other things, the net effect on income tax expense and rate base as a result of implementation of the TCJA.  The Commission further requested that the utilities listed in Attachment A complete a Commission-provided template in order to assist the Commission in its calculation of the effects on taxable income and customer rates related to the TCJA.   

The Commission also requested interested parties submit comments addressing: (1) whether the Commission should adjust current customer rates to reflect the reduced annual state and federal income tax expenses of public utilities due to the tax rate changes in the TCJA; (2) if so, the appropriate negative surcharge or other methodologies that would permit immediate modifications to consumer rates; and (3) whether the surcharge or other methodology should provide that any refunds to customers due to these reduced taxes be effective as of January 1, 2018.
Several public utilities and other interested parties filed Comments with the Commission on March 9, 2018 pursuant to the February 12, 2018 Secretarial Letter.  Additionally, several public utilities also filed responses to the Commission’s data requests.  The Commission has already completed an initial review of these Comments and responses.  Our review indicates that there is a wide variety of suggested approaches to dealing with the effect of the TCJA.  Some commenters advocate for an immediate refund of all tax savings to consumers effective January 1, 2018.  Others argue that the Commission has no authority to order any retroactive refunds and that any rate impacts should be determined prospectively only after a future rate proceeding.  Still others advocate that the impact can be determined as part of a future rate case and dealt with by means of a reconcilable surcharge or the establishment of a regulatory asset.

The Commission anticipates that the process for final resolution of this matter will require further review and analysis of the responses to data requests and utility financial data, review of the comments and proposals submitted in response to the Secretarial Letter, the submission of tariffs to account for tax rate changes related to the TCJA, as well as the review and adjudication of those tariff filings.  While the Commission will process this matter as promptly as possible, given the complex nature of the tax law changes and the numerous public utilities involved, the Commission is not certain as to when the issues in this matter will be finally resolved for each of the affected public utilities.  At present, however, due to the substantial decrease in the federal corporate tax rate that became effective on January 1, 2018, it appears that existing rates may be excessive and, therefore, no longer just and reasonable.

Under these circumstances, it is reasonable and prudent for the Commission to establish the current rates and riders of the public utilities listed in Attachment A-1 of this order
 as temporary rates pursuant to Section 1310(d) of the Public Utility Code.  66 Pa. C.S. § 1310(d).  In this fashion, the Commission can maximize its authority to establish any negative surcharge, refund or other rate adjustment deemed to be necessary, just and reasonable to account for the tax rate reductions that became effective on January 1, 2018 pursuant to the TCJA.  In addition, the Commission has examined the Quarterly Financial Reports and Annual Financial Reports of the public utilities listed in Attachment A-1 and found that their current rates are producing a rate of return on their rate base of not less than 5%. 
The Commission's decision to establish temporary rates pursuant to Section 1310 is the same as that taken by the Commission over 30 years ago in order to address the effect on tax expense, rate base and consumer rates due to the tax rate changes contained in the Tax Reform Act of 1986.  Re Tax Reform Act of 1986, 1986 WL 215093 (December 19, 1986).  An attempted appeal of that decision by the PA Gas Association was dismissed by the Commonwealth Court because the Commission's order was deemed to be interlocutory in nature.  Pennsylvania Gas Assoc., et al. v. Pa. Public Utility Commission, No.  156 C.D. 1987 (April 8, 1987).
The Commission recognizes that some utilities may be in the midst of (or will file shortly) a Section 1308(d) general rate increase proceeding.  The statute provides, in relevant part, as follows:  

The commission shall consider the effect of [the 7-month suspension period] in finally determining and prescribing the rates to be thereafter charged and collected by such public utility, except that the commission shall have no authority to prescribe, determine or fix, at any time during the pendency of a general rate increase proceeding or prior to a final determination of a general rate increase request, temporary rates as provided in section 1310, which rates may provide retroactive increases through recoupment.

66 Pa. C.S. § 1308(d).  Accordingly, this order will not set temporary rates for public utilities that are presently in a pending Section 1308(d) general rate increase proceeding.  At the same time, we expect the public utility and the parties in each such proceeding to address the effect of the federal tax rate reduction on the justness and reasonableness of the consumer rates charged during the term of the suspension period.
Lastly, in terms of procedures, the Commission anticipates that, after further review and analysis of the responses to data requests, financial information and public comments, the Commission will direct utilities to file appropriate tariffs to account for the tax rate reductions that became effective on January 1, 2018.  Each filed tariff will be separately docketed and subject to the Commission’s normal process for the review and adjudication of public utility tariff changes; THEREFORE, 
IT IS ORDERED:

1. That the currently effective rates and riders of the public utilities listed in Attachment A-1 are hereby declared to be temporary rates pursuant to Section 1310(d) of the Public Utility Code.

2. That, unless otherwise ordered by the Commission, these temporary rates shall remain in place for a trial period of six (6) months, which may be extended for an additional six (6) months if necessary.

3. That each public utility listed in Attachment A-1 shall file a tariff or tariff supplement to designate their existing rates and riders as temporary rates effective as of the adoption date of this order.
4. That a copy of this order be served on each of the public utilities listed in Attachment A-1, the Pennsylvania Office of Consumer Advocate, the Pennsylvania Office of Small Business Advocate, the Energy Association of Pennsylvania, the Northeast Gas Association, and the National Association of Water Companies.
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BY THE COMMISSION,

Rosemary Chiavetta,

Secretary

(SEAL)

ORDER ADOPTED:   March 15, 2018

ORDER ENTERED:  March 15, 2018
� A complete listing of the filed Comments and responses is set forth in Attachment B to this order.  


� In comparison to Attachment A to the Secretarial Letter, Attachment A-1 to this order excludes those public utilities that are currently in a Section 1308(d) general rate increase proceeding before the Commission and those whose rate of return at current rates does not exceed 5%.
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