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May 18,2018

Via Electronic Filinq

Rosemary Chiavetta, Secretary
Pennsylvania Public Utility Commission
P.O. Box 3265
Harrisburg, PA 1 7 105-3265

RE lmplementation of Act 40 of 2017
Docket No. M-201 7 -2631527
Final lmplementation Order, May 3, 2018

Dear Secretary Chiavetta

Enclosed for electronic filing and service in accordance with the attached Certificate of Service is the

Petition for Rehearing and Reconsideration of American Municipal Power, lnc. ("AMP") with regard

to the above-referenced docket.

Sincerely,

cAlister
SVP & General Counselfor Regulatory Affairs
Kristin Rothey
Assistant Deputy General Counsel
American Municipal Power, lnc.
1 'l 1 1 Schrock Road, Suite 100
Columbus, Ohio 43229
Telephone : 61 4-540-1 1 1 1

Fax:614-540-6397
Email : lmcalister(Oamppartners.oro
krothev@am ppartners. oro

cc: Kriss Brown, Pennsylvania Public Utility Commission, Law Bureau kribrown@pa.gov

Darren Gill, Pennsylvania Public Utility Commission, Bureau of Technical Utility Services
dqill@ oov
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CERTIFICATE OF SERVICE

I hereby certify that this day I served a copy of the Petition for Rehearing and

Reconsideration of the Final lmplementation Order of Act 40, Docket No. M-2017-

2631527, upon the persons listed below in the manner indicated in accordance with the

requirements of 51 Pa. Code Section 1.54.

Via Electronic Mail

Brent Groce
325 S 25th St
Philadelphia, PA 19103
brentqroce@me.com

Lauren M. Burge, Esq.
Office of the Consumer Advocate
555 Walnut Street 5th Floor
Forum Place
Harrisburg, PA 17101
lburge@paoca.orq

Nicole W. Sitaraman
Sunrun
595 Market Street
29th Street
San Francisco, CA 94105
Nicole.sitarama n6sunrun.co m

James Weaver
1754 Oak Ct.
Onvigsburg, PA 17961
iawsweaver@ hotm ai l. com

Tori L. Giesler, Esq.
FirstEnergy
2800 Pottsville Pike
PO Box 16001
Reading, PA 19612-6001
to iesler@fi rstenerqvcorp. com

Evan Endres
The Nature Conservancy
2101 North Front Street
Building 1, Suite 200
Harrisburg, PA 17110
Evan.endres@tnc.org

Terrie Lewine
Back to Life Urban Sanctuary
171W. Thompson Street
Philadelphia, PA 19122
terrielewi nedc(@me.com

Dara Bortman
1655 Fairfield Road
Yardley, PA 19067
daramarkb(ômail.com

Nancy Strahan
SRECTrade lnc.
201 California Street
Suite 630
San Francisco, CA 94111
N ancv. strahan@srectrade. com

Matthew Matell
Pen nsylvan ia Solar Array
316 Jefferis Rd
Downingtown, PA 19335
Matthew. matel l@vi I la nova. ed u
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Dennis McOwen
1401 Peach Tree Ln
Philadelphia, PA 191 1 1 -0917
Den mcowe nzon

Robert Altenburg
PennFuture
610 North Third St
Harrisburg, PA 17101
Altenbu rq @ pen nfutu re. oro

Eileen Stanton
701 Renel Road
Plymouth Mtg, PA 19462
Desk8149@qmail.com

Exact Solar
1655 Fairfield Road
Yardley, PA 19067
dara@exactsolar.com

Ron Celentano
Pennsylvania Solar Energy lndustries
Association
7821 Flourtown Ave.
Wyndmoor, PA 19038
celetanor@aol.com

Henry Sokolowski
2010 Butternut Drive
Huntingdon Valley, PA 19006
hs@shoemakervillaqe. orq

Grant Gulibon
Pennsylvania Farm Bureau
510 S. 31st Street
P. O. Box 8736
Çamp Hill, PA 17001-8736
qrsulibon@pfb.com

Groundhog Solar, LLC
209 W. 15th Ave.
Altoona, PA 16601
richard @g rou nd hogsola r. com

Carey Poncavage
24Vireo Dr.
Mountaintop, PA 18707
corevponc@qmail.com

Helen Levins
N ECA Penn-Del-Jersey Chapter
2003 Renaissance Blvd
King Of Prussia, PA 19406
hlevins@neca-pdj.orq

Ernest Sota
SOTA Construction Services, lnc.
80 Union Ave
Pittsburgh, PA 15202
esota@sotaconstruction. com

MichaelA. Gruin, Esq.
Stevens & Lee, GP Energy
Management
16th Floor
17 North Second Street
Harrisburg, PA 17101
mag@stevenslee.com
nro@stevenslee.com

Richard Flarend, Ph.D
Penn State Altoona
3000 lvyside Park
Altoona, PA 16601
Ref,/@psu.edu

Todd S. Stewart, Esq.
Community Energy lnc.
100 North Tenth Street
Harrisburg, PA 17101
tsstewart@ hmslegal. com

Sharon Pillar
Solar Unified Network of Western
Pennsylvania
1435 Bedford Avenue, Suite 140
Pittsburgh, PA 15143
pillarsharon@smail. com
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Liz Robinson
Philadelphia Solar Energy Association
566 Jamestown Street
Philadelphia, PA 19128
Lizhrob2 ail.com

Meenal Raval
506 S. Pleasant Place
Philadelphia, PA 191 19
Meenal. raval@gma i L com

David Paul Krewson
Comprehensive Womens Health
Services
702 Summer Valley Road
New Ringgold, PA 17960
krewman@infioline. net

lan McGowan
DTE Energy Trading, lnc.
201 Mission Street, Suite 2280
San Francisco, CA 94105
I a n. mcgowan @dteenerqv. com

Ryan Kerney
Gettysburg College
500 Belmont Road
Gettysburg, PA 17325
rkernev@qettvsburq.ed u

Joseph Otis Minott, Esq.
Clean Air Council
135 S. 19th Street, Suite 300
Philadelphia, PA 19103
Joe minolt@cleanair.orq

Kimberly A. Klock, Esq.
PPL Services Corp.
2 N. gth Street GENTW3
Allentown, PA 18101
kklock@pplweb.com

Joseph Morinville
Energy lndependent Solutions, LLC
2121 Noblestown Road, Suite222
Pittsburgh, PA 15205
ioe@eissolar.com

Stephen Riccardi
PennEnvironment Research & Policy
Center
1429Walnut Street, Suite 1100
Philadelphia, PA 19102
stephen@pen nenvironment. org
davidmasu r@pennenvironment.orq

Lucyna de Barbaro
2883 Fernwald Road
Pittsburgh, PA 15217
Lucyna.debarbaro@qmail.com

Amy E. Hirakis, Esq.
PPL Electric Utilities Corporation
Two North Ninth Street
Allentown, PA 18101
aehirakis@pplweb.com
krhanson@pplweb.com

Marjorie Greenfield
4109 Apalogen Road
Philadelphia, PA 19129
meqesquire@vahoo.com

William F. Delaney
132 Honeysuckle Lane
Windber, PA 15963
delanewf@hotmail.com

Mark J. Connolly
50 Broadwater Lane
Phoenixville, PA 19460
markjcon nolly@qmail. com

Senator Stewart J. Greenleaf
7'11 N. York Road
Willow Grove, PA 19090
sgreenleaf@pasen.qov
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Stacey Rantala
National Energy Marketers Association
3333 K Street, NW
Washington, DC 22041
s ra nta I a@ene rqvm a rkete rs. com

Mark Bortman
Exact Solar
1655 Fairfield Road
Yardley, PA 19067
mark@exactsolar.com

Dorothy S. Falk
304 Henry Avenue
Sewickley, PA 15143
dorothvfalk@qmail.com

Bruce Burcat, Esq.
Mid-Atlantic Renewable Energy
Coalition
29 N. State Street, Suite 300
Dover, DE 19901
bburcat@marec.us
marec.orq@qmail.com

Deanne M. O'Dell
Retail Energy Supply Association
213 Market Street, Sth Floor
Harrisburg, PA 17101
dodel l@eckertseamans. com

Matthew J. Tripoli
ET Capital Solar Partners
5422 Heather Lane
Orefield, PA 18069
Matthew.tripoli tOetsolar.com

Sharon Pilar
Solar Unified Network of PA
1435 Bedford Avenue, Suite 140
Pittsburgh, PA 15143
pi I larsha ron @q mail. com

David N. Hommrich
Sunrise Energy, LLC
15'1 Evendale Drive
Pittsburgh, PA 15220
d hommrich@sunrise-enerqy. net

Eusebius Ballentine
Anthill Farm
1114 Beech Grove Road
Honesdale, PA 18431
theanth i llfa rm@o mail. com

Craig Williams, Esq.
PECO Energy Company
2301 Market Street
Legal Department S23-1
Philadelphia, PA 19103
Craiq.wil liams@exeloncorp. com
Amy. botak@exeloncorp. com
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Via First Glass Mail

Pennsylvania Public Utility Commission
Bureau of lnvestigation & Enforcement
PO Box 3265
Harrisburg, PA 1 71 05-3265

Senator Tom Killon
Senate Box 203009
Harrisburg, PA 1 7 120-3009

Kevin Sunday
Pennsylvania Chamber of Business &
lndustry
417 Walnut Street
Harrisburg, PA 17101

Senator John M. DiSanto
Senate Box 203015
Harrisburg, PA 1 7 120-3015

Edward V. Johnstonbaugh
Future Times Energy Aggregation
Group
474 Justabout Road
Venetia, PA 15367

H. Rachel Smith
Exelon Generation Company LLC
701 gth st. NW
Mail Stop EP2205
Washington, DC 20068-0001

Acting Secretary Patrick McDonnell
Pennsylvania Department of
Environmental Protection
c/o Rachel Carson
State Office Building
P.O. Box 2063
Harrisburg, PA I 7 105-2063

Senator John T. Yudichak
458 Main Capitol Building
Senate Box 203014
Harrisburg, PA 1 7 120-3014

Senator Jay Costa
Senate Box 203043
Harrisburg, PA 17120

Stephen Voorhees
Teichos Energy
500 Union St. Suite 625
Seattle, WA 98101

Gary J. Gillen
8009 Colebrook Road
Palmyra, PA 17078

Representative Ronald Marsico
PO Box 202105
Harrisburg, PA 1 7 120-2105

Representative Dan B. Frankel
House Box202020
Harrisburg, PA I 7 120-2020

Nelson Nafziger
675 Old Stottsville Road
Parkesburg, PA 19365

Elizabeth Rose Triscari
Office of the Small Business Advocate
300 North Second Street, Suite 202
Harrisburg, PA 17101

Senator Guy Reschenthaler
Senate Box 203037
Harrisburg, PA 1 7 120-3037

Howard Vines
855 Yellow Hill Road
Biglerville, PA 17307

Steven Levitas
Cypress Creek Renewables
3250 Ocean Park Blvd. Suite 355
Santa Monica, CA 90405
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Representative Ronald Marsico
PO Box 202105
Harrisburg, PA 1 7 120-2105

Representative Sue Helm
PO Box 202104
Harrisburg, PA 17120

Nick lgdalsky
Pocono Raceway
PO Box 500
1234Long Pond Road
Long Pond, PA 18334

James J. Dixon
Consolídated Edison Energy, lnc.
100 Summit Lake Drive, Suite 410
Valhalla, NY 10595

Michael T. Wheeler
NextEra Energy Resources
13 Logan Heights Road
York, PA 17403

Craig G. Goodman
National Energy Marketers Association
3333 K Street NW, Suite 110
Washington, DC 20007

The Honorable David G. Argall
Room 128 Main Capitol
Harrisburg, PA 1 7 120-2020

Robert Concilus, M.D.
5818 Northumberland St
Pittsburgh, PA 15217

Senator Wayne Fontana
Senate Box203042
Harrisburg, PA 1 7 120-3042

Senator Mario Scavello
Room 168 Main Capitol
PO Box 203040
Harrisburg, PA 17120

Dale H. Good
Paradise Energy Solutions
3105 Lincoln Highway East
Paradise, PA 17562

Jeff Kahler
Horizon Energy LLC
2068 West James St.
Lancaster, PA 17603

Brian K. Stallman
Duke Energy Renewables lnc.
139 East Fourth Street
Cincinnati, OH 45202

Shelby Linton-Keddie
Duquesne Light Company
800 North Third Street, Suite 203
Harrisburg, PA 17102

Vincent Paul
948 Baylowell Drive
West Chester, PA 19380

Vera Cole
M id-Atlantic Renewable Energy
Association
PO Box 84 Kutztown, PA 19530

Jeffery W. Perkins
Friends Fiduciary Corporation
1650 Arch Street, Suite 1904
Philadelphia, PA 19103

Representative Sue Helm
PO Box 202104
Harrisburg, PA 17120

Nina Catanzarite
44 Lindley Road
Scenery Hill, PA 15360

7



Date: May 18, 2018

Doug Berry
Solar Renewable Energy LLC
4550 Lena Drive, Suite 102
Mechanicsburg, PA 1 7055

Lisa G. McAlister
Senior Vice President and General Counsel for
Regulatory Affairs
American Municipal Power, Inc.
1 1 1 1 Schrock Road, Suite 100
Columbus, Ohio 43229
(614) 540-1111
I m ca I iste r(@am p pa rtners. o rg
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BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Final lmplementation Order

71 P.S. $$ 1 ef. seg. Act 40

)
)

)

Docket No. M-201 7 -2631527

Petition for Rehearinq and Reconsideration of American Municipal Power, lnc

Pursuant to Section 703(Ð and 703(9) of the Public Utility Code,1 and Section 5.572

of the regulations of the Pennsylvania Public Utility Commission ("Commission"),

American Municipal Power, lnc. ("AMP")', on behalf of its members, hereby submits this

Petition for Rehearing and Reconsideration regarding the Pennsylvania Public Utility

Commission's ("Commission") Final lmplementation Order entered on April 19,2018. On

October 30, 2017, the Pennsylvania Assembly enacted Act 40, which was signed into law

by Governor Wolf on the same day. The legislation amends the Pennsylvania

administrative code to limit the eligibility of solar facilities to meet the Commonwealth's

alternative energy requirements under the Alternative Energy Portfolio Standards Act

("AEPS") to those facilities located in Pennsylvania.3 The Commission, in its Final

lmplementation Order found that Act 40's "closing of the borders" provisions of out-of-

state solar facilities should be applied to previously-granted certifications of out-of-state

solar facilities that were granted before Act 40 was enacted.

1 66 Pa. C.S SS 703(f) and 703(g)

2 Given that this is a non-adversarial proceeding, AMP has not submitted a pro hac vice motion in
accordance with Commission Regulations but instead is being represented by a bona fide officer of AMP.
52 Pa. Code $ 1.21 . Should the Commission determine this is an adversarial proceeding, or that a pro hac
vice motion is required, AMP will submit a pro hac vlce motion.

I

3 Act 40 of 2017, Section 2804.



On May 11, 2018, Community Energy, lnc. and Community Energy Solar, LLC

(collectively, "Community Energy") filed a Petition for Clarification and/or Reconsideration

of the Final lmplementation Order. The Community Energy Petition argued that the Final

lmplementation Order lacked clarity about whether the interests of all entities in the chain

of ownership of the renewable energy credits can be preserved by the EDC or EGS filing

a Petition to grandfather these credits. AMP agrees that the Final lmplementation Order

lacks clarity on this issue and that the Commission should clarify. On May 17,2018, the

Commission granted additional time for reconsideration and stayed the sixty-day period

for Electric Distribution Companies and Electric Generation Suppliers to file a petition

seeking qualification of credits under Section 2804(2xii) of the Administrative Code

pending review of and consideration on the merits of the Community Energy Petition.

Nonetheless, AMP has additional concerns with the Final lmplementation Order

as described herein. Accordingly, and for the reasons set forth more fully herein, AMP

respectfully requests that the Commission: (1) reconsider and vacate the Final

lmplementation Order, and; (2) adopt an order that recognizes the Commission-granted

certifications of out-of-state solar facilities approved prior to the enactment of Act 40. ln

support hereof, AMP further avers as follows:

I. INTRODUCTION AND BACKGROUND

1. On December 21,2017, the Commission issued a Tentative lmplementation Order

regarding Act 40's new locational requirements for solar photovoltaic systems, which was

accompanied by a Joint Statement from Chairman Brown and Vice Chairman Place that

offered an alternative interpretation of Act 40's treatment of out-of-state solar facilities that

10



had previously been certified by the Commission. The Tentative lmplementation Order

and the Joint Statement were published in the Pennsylvania Bulletin on January 7,2018.

2. Following a comment period, wherein AMP submitted comments opposing the

Joint Statement's supplemental interpretation, the Commission issued a Joint Motion of

Chairman Brown and Vice Chairman Place on April 19, 2018 and entered a Final

lmplementation Order on May 3,2018. As discussed below, the Final lmplementation

Order adopted the Joint Statement from Chairman Brown and Vice Chairman Place and

is unjust and unreasonable.

I¡. LEGAL STANDARDS FOR REHEARING AND RECONSIDERATION

3. Pennsylvania Code Sections 703(f) and 703(9) grant parties the right to seek relief

from a final decision of the Commission.a The right to seek relief is granted to any party

to the proceeding and may relate to any matters in the proceeding as specified by the

req uest for rehearing.5

4. Parties may raise matters designed to convince the Commission that it should

exercise its discretion to amend or rescind a prior order.6

5. Through this petition, AMP demonstrates why the Commission should reconsider

its Final lmplementation Order regarding the interpretation of Act 40's Section 2804(2) to

adopt the plain language of the legislation, avoid retroactive effect, and not run afoul of

the commerce clause of the U.S. Constitution.

4 66 Pa. c S SS 703(f) and 703(9).

5 Crooks v. Pa. PUC,1 Pa. Cmwlth. 583, 276 A.zd 364 (1971).

6 Duick v. Pa. Gas and Water Co., 56 Pa. P.U.C. 553, 559 (1982)
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III. ARGUMENT

A. The Gommission's manufacture of intent was in error when the plain

language of Act 40 is clear.

6. Act 40 is clear and unambiguous if each word is given significance. Therefore the

Commission need not divine the intent of the Pennsylvania GeneralAssembly in its Final

lmplementation Order. Under the Pennsylvania Rules of Construction, in interpreting a

statute that is "clear and free from all ambiguity, the letter of it is not to be disregarded

under the pretext of pursing its spirit."7 Only if the language is ambiguous may the

intentions of the General Assembly be assessed.s

7. Prior to the passage of Act 40, the AEPS limited the locational requirements of

alternative energy sources to (1) those within Pennsylvania or (2) within a Regional

Transmission Organization ("RTO") footprint that provides transmission service to a part

of Pennsylvania, such as PJM lnterconnection, L.L.C.. However Act 40, Section 2804,

sets new locational requirements for solar photovoltaic systems to be located within the

geographic boundaries Pennsylvania, or directly connected to a Pennsylvania electric

distribution system, in order to be an alternative energy source eligible under the AEPS.

L As drafted and enacted by the Pennsylvania Assembly, Act 40 states that its

changes to the AEPS shall not affect "a certification originating within the geographical

boundaries of this Commonwealth granted prior to the effective date of this section of a

solar photovoltaic energy generator as a qualifying alternative energy source eligible

[under the AEPS]." Act 40, Section 280aQ) (emphasis added). The clear and plain

71 Pa.C.S.A. S 1921(b).

81 Pa.C.S.A. $ 1921(c).
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meaning of the language refers to the certification originating within Pennsylvania. ln fact,

the Commission understood this plain language as, in its Tentative lmplementation Order,

the Commission stated that it "proposes to interpret the language 'a certification

originating within the geographical boundaries of the Commonwealth' as a reference to

certifications issued by the Commission's AEC Program Administrator in accordance with

52Pa. Code SS 75.62, 75.63 &75.64."s

9. This plain language interpretation allows those solar facilities located outside of

Pennsylvania commonwealth boundaries that have already been certified within

Pennsylvania to remain so, but effectively "closes the border" to future certifications as of

the day the law was signed.

10. Despite the lack of ambiguity of the plain language, the Commission, in an

apparent attempt to add meaning to Act 40's Section 2894(2) that is not plainly stated,

found in its Final lmplementation Order Section 2804(2) of Act 40 contains vague and

"unölear" language and that given the "unclear" language the Commission should look to

the Rules of Statutory Construction to find the intention of the General Assembly. Final

lmplementation Order at 17. The Commission then relied on the submitted comments of

legislators within the Pennsylvania Assemblyl0 to effectively rewrite the plain language of

Act 40 to change "certification" to "facility" in Section 2804(2).

e Tentative lmplementation Order at 5-6.

10 Joint Statement at 3, Final lmplementation Order at 17-18.
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11. ln doing so, the Commission erred by inferring intention into legislation when the

plain meaning is clear in violation of the Rules of Statutory Construction that instruct the

Commission to not disregard the letter of legislation.lr

12. The Commission's interpretation also is contrary to Pennsylvania precedence.

Pennsylvania courts have held that "The legislature cannot be deemed to intend that

language used in a statute shall be superfluous and without import. Neither may a court,

in construing a statute, delete or disregard words contained therein. ln construing a

statute, no word of the statute is to be left meaningless, unless no other construction is

possible."12

13. The plain language of the legislation clearly references certifications that have

been granted, rather than facilities located within the boundaries of Pennsylvania. The

word "certification" is significant and has meaning certification refers to the

determination by the AEC Program Administrator that the facility was deemed to meet

AEPS requirements. The Final lmplementation Order treats "certification" as superfluous

and without significance under the guise of "unclear" language in order to reach the

question of legislative intent.

14. The Commission should not ignore the plain language of Act 40 or replace the

plain language with its own assertion of the General Assembly's intent. AMP requests

that the Commission revert to the Tentative lmplementation Order to recognize the

11 1Pa. CS S1921(b).

12 See City of Allentown v. Pennsylvania Public Utility Commlsslon, 173 Pa.Super. 219 (1953); citing Com.
v. MackBros. MotorCar. Co.,359 Pa.636 (1948); Com. v. One 1939 Cadillac Sedan, 158 Pa.Super.392
(19a6); and Keating v. White, 141 Pa.Super. 495 (1940) (citations omitted).
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certifications granted to out-of-state solar facilities by Pennsylvania prior to Act 40's

enactment in accordance with the plain language of Act 40.

B. The Commission's Final lmplementation Order impermissibly results

in retroactive application.

15. Under the Rules of Statutory Construction, when interpreting legislative text,

administrative agencies should presume against a retroactive effect unless the legislation

specifically declares as much.13 As Pennsylvania courts have held, "[a]bsent clear

language to the contrary, statutes are to be construed to operate prospectively only."1a

16. There is no declaration, express or even implicit, that Act 40 shall apply

retroactively. To the contrary, Act 40 clearlyls states that it does not become effective

prior to the effective date - October 30, 2017 (i.e., prospective operation). The

Commission rightly concluded in the Tentative lmplementation Order that facilities already

certified on and prior to October 30th should retain their certification. However, in its Final

lmplementation Order the Commission did not address these concerns of retroactive

application on certifications, addressing the issue only for the self-created problem of

"banked credits." Final lmplementation Order at27-30.

17 . The effect of the Final lmplementation Order is that certifications that were lawfully

obtained by the Pennsylvania Commission would become invalid, resulting in a

13 I Pa. C.S. S 1926.

1a See Green v. Pennsylvania Public Utility Commlssion, B1 Pa. Commonwealth Ct. 55 (Commonwealth
Court of Pennsylvania, 1984), cäing Department of Labor and lndustry, Bureau of Employment Security v.

Pennsytvania Engineering Corp., 54 Pa. Commonwealth Ct. 376 (1980).

15 Section 2804(2) repeatedly references the effective date of the legislation as a demarcation of its
application. See Section 2804(2)(i) and (ii), and Section 2804(3).
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retroactive application of the border limitation in Act 40, contrary to the same Rules of

Statutory Construction referenced in the Joint Statement and Final lmplementation Order.

18. The Commission's interpretation that results in retroactive application when Act 40

specifically operates prospectively was an error. Accordingly, the Commission should

apply Act 40's border limitation on a prospective basis only.

C. The Commission's Final lmplementation Order Violates the Dormant

Commerce Clause and is Unconstitutional.

19. The Commission's Final lmplementation Order also runs afoul of the U.S.

Constitution in its discrimination against outof-state solar facilities. Article l, Section 8,

clause 3 of the United States Constitution or the "commerce clause" allows Congress to

regulate interstate commerce, but also limits states' ability to affect interstate commerce

by treating in-state and out-of-state commerce disparately, i.e., the dormant or anti-

commerce clause.16

20. State laws and regulations that discriminate against interstate commerce have

been routinely struck down by the U.S. Supreme Court as a violation of the commerce

clause, unless the state-administered discrimination is "demonstrably justified by a valid

factor unrelated to economic protectionism."lT

21. The Commission's Final lmplementation Order confers economic benefits and

disparately treats in-state solar facilities to the detriment of out-of-state facilities. Prior to

Act 40 and the Commission's Final lmplementation Order, these out-of-state solar

16 See New Energy Co. of lndiana v. Limbach,486 U.S. 269 (1998), Loren J. Pike v. Bruce Church, lnc.,
397 U.S. 137 (1970), Hughes v. Oklahoma,441 U.5.322 (1979).

17 New Energy Co. at274, citing Maine v. Taylor,477 U.5.131 (1986).
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facilities received the same certifications and similar treatment under the then-existing

rules and laws. Treating in-state solar facilities differently from out of state solar facilities

that lawfully received Pennsylvania certifications is unduly discriminatory in violation of

the commerce clause as the Final lmplementation Order favors in-state solar facilities in

a way that is "designed to benefit in-state economic interests by burdening out-of-state

competitors."ls The Commission's Tentative lmplementation Order, however, would be

less susceptible to a discrimination claim as solar facilities outside of the Commonwealth

that have already been certified by the Commission would be treated on par with their in-

state counterparts.

22. The Commission has also failed to provide a valid reason for its discrimination

against out-of-state solar facilities that does not rest on economic protectionism.le ln its

Final lmplementation Order, the Commission did not offer a permissible reason for

discriminating against out of state solar facilities that were certified in Pennsylvania,

instead relying on the comments of Pennsylvania General Assembly legislators that the

purpose of Act 40 was to promote "economic and job growth within Pennsylvania's solar

energy industry."20 These comments indicate that economic protectionism for

Pennsylvania's solar industry is the basis of the Final lmplementation Order.

23. The Commission's interpretation of Act 40 to insulate the solar facilities within

Pennsylvania from interstate competition violates the commerce clause. The Commission

18 New Energy Co. at274.

1e Maine v. Taylor,477 U.S.131 (1986).

20 Final lmplementation Order at 18, citing comments of Senator John T. Yudichak and Senator Jay Costa
filed on February 2,2018.
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should revert to the Tentative lmplementation Order to recognize the certifications

granted to out-of-state solar facilities by Pennsylvania prior to Act 40's enactment.

tv. coNclusroN

Based on the foregoing, AMP respectfully requests that the Commission

reconsider and vacate its April 19,2018 Joint Statement and its May 3, 2018 Final Order

and recognize the Commission's previously-granted solar facility certifications as part of

the Alternative Energy Portfolio Standards.

Respectfu lly subm itted,

Lisa G. McAlister
SVP & General Counsel for Regulatory Affairs
Kristin Rothey
Assistant Deputy General Counsel
American Municipal Power, lnc.
lm ca lister@a mppa rtners. org
krothey@amppartners. orq

May 18, 2018
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VER¡FICATION

l, Pamala M. Sullivan, certify that I am the Executive Vice President Power Supply and

Generation Operations for American Municipal Power, lnc. and that in this capacity I am

authorized to, and do make this Verification on its behalf, that the facts set forth in the

foregoing document are true and correct to the best of my knowledge, information and

belief, and that American Municipal Power, lnc. expects to be able to prove the same at

any hearing that may be held in this matter. I understand that false statements made

therein are made subject to the penalties of 18 Pa. C.S. 54904, relating to unsworn

falsifications to authorities.

amala M. Sull
Executive Vice President Power Supply and
Generation Operations
American Municipal Power, Inc.

Dated: May 18, 2018

4849-4696-4324, v. 1 1 1 0
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