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I. INTRODUCTION AND STATEMENT OF THE CASE

On March 16, 2018, Columbia Gas of Pennsylvania (“Columbia” or the “Company”) filed

a request with the Pennsylvania Public Utility Commission (“Commission”) to increase base rates

by $46.9 million, based upon Columbia’s expectation of the revenue deficiency it would

experience absent any relief.

The Natural Gas Supplier Parties (“NGS Parties”)1 are licensed natural gas suppliers

(“NGS”) that provide service to customers in call customer classes on the Columbia system. The

NGS Parties filed a Petition to Intervene in this proceeding on March 30, 2018. On April 5, 2018,

the Commission entered an Order suspending Columbia’s Supplement No. 267 to Pa. P.U.C. No.

9 until December 15, 2018 pending the Commission’s investigation to determine the lawftñness,

justness, and reasonableness of Columbia’s request. A prehearing Conference was held on April

16, 2018 at which time the NGS Parties’ Petition to Intervene was granted and a procedural

schedule for this matter was established that included the filing of Main Briefs on August 16,2018.

This Brief is filed in compliance with that requirement.

In its Prehearing Memorandum, the NGS Parties identified two subjects they intended to

pursue through testimony in this proceeding: I) Columbia’s ongoing Operational Flow Order

(“OFO”)/Operational Matching OrderQ’OMO”) conditions and the associated impacts of the

quantity and duration of such orders that Columbia has been imposing on NGSs and customers on

its system; and, 2) Columbia’s discriminatory practices regarding the inclusion of non-commodity

charges on its bills to customers. To address these issues, the NGS Parties presented two witnesses:

Ms. Laura Greenholt-Tasto to address the OFO/OMO issues and Mr. Anthony Cusati, III to

address Columbia’s discriminatory practices.

For purposes of the single issue briefed herein, the NGS Parties are comprised of Interstate Gas Supply, Inc., d/b/a
IGS Energy and Shipley Choice, LLC d/b/a Shipley Energy.



Ms. Greenholt-Tasto testified that Operational Flow Orders (“OFO”) and Operational

Matching Orders (“OMO”) are tools used by NGDCs and upstream interstate pipelines, to balance

their systems. She also testified that Columbia has called what she considers to be a large number

of OFO/OMO events recently. When coupled with the increased penalties, reduced flexibility that

suppliers face during these periods, and the delivery percentages Columbia requires during these

periods, she is concerned that Columbia could be causing shopping customers to subsidize default

service customers. Ms. Greenholt-Tasto recommended that Columbia use the same methodology

to determine its forecasts for sales customers as it does for calculating the maximum daily quantity

for NGS customers to eliminate any differences in incentives. She also believes that the Maximum

Daily Quantity should be what it purports to be; i.e., the maximum amount of gas that a customer

can use on a particular day. Finally, Ms. Greenholt-Tasto recommended implementing a flat fee

for bank transfers that would replace the current volume-based charge for such trades, since the

amount of administrative work involved is not dependent on the volume of the transaction.

Mr. Cusati testified regarding Columbia’s practice of billing for two former affiliates’ non-

commodity products on the utility bill, while reffising to do the same for NGSs licensed in its

service territory. Mr. Cusati believes this differential treatment is anti-competitive and

discriminatory and recommends that Columbia be required to allow NGSs to bill for such services

through the utility bill.

On July 23, 2018, the Parties to this proceeding informed the presiding officer that

Settlement discussions were yielding fruit and that sufficient cause existed to cancel the first of

four scheduled hearing dates. On July 25, 2018, the parties agreed to resolve the bulk of the issues

in the case, save one, and to waive cross examination of all witnesses, so that no cross examination

would be required. At the hearing on July 26, 2018, the statements and exhibits of all witnesses

2



from each party, including the testimony presented by the NGS Parties, was entered into the record

without objection. The sole issue not resolved is the one raised by the NOS Parties’ witness Cusati,

namely Columbia’s ongoing arrangement to bill for the non-commodity services ofnon-NGSs and

its refusal to do the same for NGSs that have requested those services. This brief addresses that

single issue. In all other respects the NGS Parties support the partial settlement agreement between

the parties.

II. SUMMARY OF THE ARGUMENT

There is a distinct legal deficiency in the manner in which Columbia currently provides

distribution service and that deficiency presents itself in the form in which Columbia currently

bills on behalf of entities providing non-commodity products and services. These services include:

“various service plans for the repair and maintenance of customer-owned facilities (e.g., piping),”

and “service plans for the repair and maintenance of customer-owned heating and cooling systems,

water heaters, appliances, pipes and wires.” Exhibit NMP-1R. While it may be true that the

services in question are not jurisdictional to the Commission, the bill issued by the utility for

distribution and commodity services clearly is. In fact, the Public Utility Code specifically

authorizes NGDCs to design, implement and render billing services on behalf of NGSs and other

entities. 66 Pa. C.S. § 2205(c)(3). Accordingly, providing the service of billing services, which

include the billing and collection of charges for non-commodity products and services, clearly falls

under the broad definition of service found at 66 Pa. C.S. § 102, and therefore retains the anti

discrimination protections of 66 Pa. C.S. § 1502, 1304 and 2203(4). Particularly here, where the

primary beneficiaries are former affiliates of Columbia, the Commission must ensure that

Columbia did not enter into a deal with its former affiliate to the anti-competitive detriment of that
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former affiliate’s competitors and should prevent Columbia’s blatant discrimination by requiring

Columbia to provide the service on a non-discriminatory basis as required by the Code.

[EL. ARGUMENT

A. Burden of Proof

It is well-established that a public utility seeking to establish a rate has the burden of proof

to establish the justness and reasonableness of each element of its request and that this burden does

not shift. 66 Pa. C.S. § 315(a); Lower Frederick Twp. Water Co. v. Pennsylvania Pub. Util.

Conzi;z ‘ii., 409 A.2d 505 (Pa. Cmwlth. 1980); Berner v. Pa. PUC, 116 A.2d 738 (Pa. 1955).

However, if a party elects to raise an issue or chalienge a practice that was not included in the

general rate filing, then the burden of proof rests with that party. Pa. Pub. Util. Comm ‘n. v.

Columbia Water G’ompany, Dkt. No. R-2008-2045 157 (Final Order Entered June 10, 2009).

B. Columbia’s Current Billing Services are Discriminatory

It is undisputed that Columbia provides a billing service for non-commodity products and

services for two former affiliates, Nicor Energy Services Company (“Nicor”) and Columbia

Service Partners, Inc. (“CSP”), and records the revenue derived from these line item charges under

the Company’s miscellaneous income. Columbia St. No. l8-R, 3:4—li, 20—21, It is also

undisputed that Columbia has refused to provide these same services to NGSs. Columbia St. No.

1 8-R, 7:21—8:9. The NGS Parties are not seeking to halt Columbia’s current practice of including

charges for non-commodity products and services on its customer bills, but rather are merely

seeking equal access to such a service, which does not exist under Columbia’s current billing

practices. NGS Parties’ St. No.2,7:15—20.

The billing of non-commodity products and services constitutes a public utility “service”

as that term is defined by the Public Utility Code:
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‘Service.’ Used in its broadest and most inclusive sense, includes
any and all acts done, rendered, or performed, and any and all things
furnished or supplied, and any and all facilities used, furnished, or
supplied by public utilities...

66 Pa.C.S. § 102. The legislature further expressed its intent to consider billing associated with

natural gas distribution companies (“NGDC”) to be an aspect of the “service” offered by public

utilities as NGDCs are permitted to design, implement, and render billing services on behalf of

NGS or other entities. 66 Pa.C.S. § 2205(c)(3). The Commonwealth Court has also found that

billing falls under the definition of service in Section 102, and therefore falls within the jurisdiction

of Commission regulation. Aronson v. Pa. PUC, 740 A.2d 1208 (Pa. Cmwlth. 1999). As such,

customer billing is subject to the same anti-discriminatory and anti-competitive standards required

in other “services” rendered by the public utility pursuant to 66 Pa.C.S. § 1502 and 2203.

Here, Columbia has violated both § 1502 and § 2203 by allowing, on an exclusive basis,

its former affiliates to utilize its billing services. Section 1502 unequivocally states,

No public utility shall, as to service, make or grant any unreasonable
preference or advantage to any person, corporation, or municipal
corporation, or subject any person, corporation, or municipal
corporation to any unreasonable prejudice or disadvantage.

66 Pa.C.S. § 1502. But it is very clear based on Columbia’s testimony that it is engaging in the

precise behavior prohibited by § 1502 --by allowing Nicor and CSP to utilize its billing services

to the exclusion of the NGS Parties. Columbia St. No. 18-R, 3:2—8. The advantage provided to

the Company’s former affiliates is unreasonable and provides the affiliates with an advantage over

the NGS Parties. Nicor and CSP obviously recognize some benefit in utilizing Columbia’s billing

system, otherwise they would not have entered into an arrangement to do so. Columbia St. No.

18-R, 3:19—20. This benefit manifested itself into an advantage the moment Columbia refused

to allow the NGS Parties to also realize that benefit, Id. at 7:21—8:9, and the Company’s refusal
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is unseasonable given that the NGS Parties have offered to defray the costs of granting the NGS

Parties access to the billing services currently offered to Nicor and CSP. NOS Parties’ St. No. 2,

6:19—21. The record is clear that being able to bill for natural gas related products and services

on the utility bill, is a benefit and provides value to Nicor and CSP. It would be an even greater

benefit to NOSs whose other charges to customers, i.e., commodity charges, already appear on the

utility bill.

In the same way Columbia has violated 66 Pa.C.S. § 1502, so too has it violated 66 Pa.C.S.

§ 2203 by failing to provide the NGS Parties with equal access to its billing services. Specifically,

§ 2203(4) states,

Consistent with the provision of section 2204, the commission shall
require that a natural gas distribution company that owns or operates
jurisdictional distribution facilities shall provide distribution service
to all retail gas customers in its service territory and to all natural
gas suppliers, affiliated or nonaffiliated, on nondiscriminatory rates,
terms of access and other conditions.

66 Pa.C.S. § 2203(4). Here, Columbia, by excluding access to everyone but its former affiliates

to its billing services, has engaged in discriminatory terms of access to its jurisdictional facilities

which include billing services.

In this case, it appears that the agreements to allow for the billing of non-commodity

services were executed when Nicor and CSP were still affiliates of Columbia; i.e., before they

were sold. Indeed, the Company’s witness, Ms. Paloney, testified that the subject billing services

were provided while the companies were affiliated, but she never testified that those agreements

were subjected to any Commission approval process; either under an affiliate interest agreement

filing, or as part of an order approving the sale of the assets. Columbia St. No. 18-R, 4:7-15.

Further, there are no tariffs on record or any other formal filing that authorizes Columbia to provide

billing services to its affiliates, present or former.
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To the extent that such agreements were operable while Nicor and CSP were affiliates, the

agreements should have been subject to review and approval by the Commission under 66 Pa. CS.

§ 2102, which requires close scrutiny of affiliated interest agreements to ensure such agreements

are not discriminatory or anti-competitive. There is no evidence of record that any such approval

was ever obtained. The remedy for this failure, is for the Commission to review these

arrangements now and determine unequivocally that such services are permitted, and must be

provided on a non-discriminatory basis. The Commission should find that the present situation is

discriminatory and not permitted.

In short, Columbia has presented no evidence to rebut the NGS Parties’ challenge to its

practice of openly discriminating against the NGS Parties. But the NGS Parties are not seeking to

stop Columbia from offering this service to its former affiliates, rather the NOS Parties simply

seek the same access, at “arms-length”, that Nicor and CSP were afforded. Simply put, the

Company’s failure to provide this service at an equal level cannot be characterized as anything

other than discriminatory and anti-competitive and it cannot be permitted to continue.

IV. PROPOSED FINDINGS OF FACT

1. Columbia is a regulated monopoly, which has unique access to customers in its

monopoly service territory. NGS Parties’ St. No. 2, 3:8—9.

2. Columbia currently grants access to its billing services to two of its former

affiliates, Nicor Energy Services Company (“Nicor”) and Columbia Service Partners, Inc.

(“CSP”), each of whom provides non-commodity products and services through arms-length

agreements. Columbia St. No. 18-R, 3:11—21.

3. Columbia negotiated billing services agreements with Nicor and CSP while each

was still an affiliate. Columbia St. No. 18-R, 3:17—19.
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4. Columbia does not offer access to its billing services for non-commodity products

and services to any third-party entity other than Nicor and CSP. Columbia St. No. 1 8-R, 5:1.

5. Customers prefer to receive a single bill for all the products and services they

purchase from a single company, such as any of the NOS Parties. NGS Parties’ St. No. 2-SR,

9:6—10.

6. Natural gas suppliers, like those comprising the NOS Parties, are unique in that not

only do they provide non-commodity products and services, but they also provide commodity

products and services and are licensed by the Commission and subject to the full range and

regulation by the Commission, which should provide substantial comfort to the Commission in

allowing NGS Parties to bill for non-commodity services on the existing utility bill. NGS Parties’

St. No. 2-SR, 3:5-22.

7. The NOS Parties have requested access to utilize Columbia’s billing services. NGS

Parties’ St. No. 2,6:9—il.

8. Columbia has refused to grant the NGS Parties to its billing services. Columbia St.

No. l8-R, 7:21-8:9.

9. It is important for NOSs to have the ability to offer non-commodity products and

services to customers because the competition act itself encourages the development of innovative

products and services to add value for customers beyond natural gas commodity. The NGS Parties

have developed new products and services that provide those additional value propositions for

customers. In the evolving market, even more sophisticated products and services, including

energy efficiency products, smart thermostats etc. should be made available to customers. To the

extent that suppliers are required to bill on the utility bill, it makes sense to require the utility bill
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for these additional products and services as well; thus, eliminating the need for customers to have

to receive two (2) bills for these services from the same supplier. NGS Parties’ St. No. 1,4:9-18.

10. It would not be difficult or expensive for Columbia to bill for non-commodity

products for NOSs, because it already has the billing relationship with NGSs for the commodity

services and it already has the billing infrastructure setup to bill for the non-commodity products

for its former affiliates. NGS Parties’ St. No. 1, 5:19-6:6.

11. Columbia would not include charges for non-commodity products in its Purchase

of Receivables Program nor would it be permitted to terminate customers from not paying these

charges. Customers benefit because they receive a single bill rather than receive multiple bills for

services that tend to focus around the equipment used for natural gas supply service. NGS Parties’

St. No. 2, 7:1-13.

12. In order to defray the costs associated with granting the NGS Parties access to the

Columbia’s billing services, the NGS Parties are willing to pay reasonable fees to Columbia as

provided by 66 Pa. C.S. § 2205(c)(3). NGS Parties’ St. No. 2,6:19—21.

13. Contrary to Ms. Alexander’s testimony, granting the NOS Parties access to

Columbia’s billing services will not mislead customers, because customers must affirmatively

enroll in non-commodity products. NGS Parties’ St. No. 2-SR, 5:11—22.

14. The Commission’s Regulations require Columbia to apply partial, or uncomplete

payments first to past due basic charges, then to current basic charges, and only then to charges

for non-basic services, unless the customer explicitly instructs otherwise. Moreover, service

cannot be terminated for non-payment of non-basic service charges. NGS Parties’ St. No. 2-SR,

6:11—15.
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15. Ms. Alexander is incorrect in her speculation that NGSs might seek to bundle non-

commodity products and services with actual commodity in an attempt to conthse customers and

make it impossible for customers to offer price on “apples-to-apples” basis. Ms. Alexander simply

does not understand the NGSs proposal. The NOS Parties are not proposing that NGSs be allowed

to bundle non-commodity and commodity charges. NGS Parties’ St. No 2-SR, 6:7-17.

16. Mr. Miller’s testimony, on behalf of CAUSE-PA, was incorrect in suggesting that

customers would be harmed if additional services that they legitimately purchased were charged

on the utility bill. Customers that have trouble making payments, like any other customer, must

affirmatively enroll in products and services, and upon doing so should be required to pay for those

services in which they have enrolled. NGS Parties’ St. No. l-SR, 7:1-11.

17. Mr. Miller’s concerns about data security simply have no basis in reality. NOSs

are required to maintain customers’ data as confidential, as are NGDCs. Transactions between

NOSs and NGDCs are submitted electronically over secured connections. In short, allowing for

the billing of non-commodity products by NGSs would not diminish data security. NGS Parties’

St. No. 2-SR, 7:14-20.

18. Allowing CSP and Nicor to bill for their services on Columbia’s regulated utility

bill, while not allowing NOSs to do the same, hanns customers by limiting their choices in the

market and ultimately makes the provision of these services less competitive for customers. Mr.

Cusati testified that since NOSs provide commodity service to customers in the utility service

territory, are regulated by the PUC, and have an existing business relationship with Columbia,

NGS are different from other third parties and should be permitted to bill for their non-commodity

charges on the utility bill. NGS Parties’ St. No. 2-SR, 9:6-10:11.
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V. PROPOSED CONCLUSIONS OF LAW

1. The public utility code, 66 Pa.C.S. § 1502 and 2203(4), require that Columbia

offer its services in a nondiscriminatory manner.

2. By permitting access to its billing services to Nicor and CSP to the exclusion of the

NGS Parties, Columbia is engaging in discriminatory conduct that is expressly prohibited by the

public utility code. 66 Pa. C.S. § 1502, 2203(4).

3. Granting the NGS Parties access to Columbia’s billing services will not act to

conffise customers, will not authorize billing customers for services in which they did not

affirmatively enroll, and does not create a security risk to customer data; instead, access to

Columbia’s billing services promote customer convenience.

VI. CONCLUSION

The facts of this case as they relate to Columbia’s current billing of non-commodity

products and services are not complex. Columbia provided billing services to two companies,

Nicor and CSP, while they were affiliates and without Commission approval, and continued to do

so after those companies were sold, also without any approval. The NGS Parties provide similar

non-commodity products to customers in the Columbia service territory and desire to have

Columbia bill customers for those products, since Columbia already bills for NGS commodity

products. Indeed, NGSs are required to have their commodity products billed by Columbia if

customers are to receive a single bill for their commodity + utility charges. The NGS Parties asked

Columbia for the opportunity to bill for these non-commodity products on the utility bill, and

Columbia refused.
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The law on this subject also is quite simple, Section 1502 of the Public Utility Code, 66

Pa. C.S. § 1502, provides the most succinct statement of the requirement that utilities shall grant

no unseasonable preference or advantage to one party over another. It is not seriously disputed

that the exclusive billing arrangement with its former affiliates is a preference and advantage. The

advantage is inherently unreasonable in that Columbia has offered no testimony to rebut the

evidence that it could quite easily accommodate these billing services for NOSs and that its reason

for not doing so are the exclusive agreements with Nicor and CSP — executed while they were

affiliates. That the sales transaction for these former affiliates included the continuation of the

privilege, and the NGS Parties now seek similar treatment should eliminate any doubt that there is

value in the service.

There is no reasonable argument to support a position that Columbia’s current practice is

anything other than blatant and unreasonable discrimination to the detriment of NGSs operating

on its system. As for the remedy, the NGS Parties simply want the ability to access the same billing

services as Nicor and CSP on reasonable terms and conditions. The Natural Gas Choice and

Competition Act, 66 Pa. C.S. § 2205(c), clearly authorizes Columbia to provide the service and

provides a mechanism for both NGSs and NGDCs to seek redress for rate disputes, so no ifirther

action is required beyond requiring that Columbia provide the service to NGSs on its system.
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Accordingly, the NOS Parties respectfully request that Columbia be ordered to provide

billing services for non-commodity products to NGSs operating on its system, on reasonable terms

and conditions.

Respectfully submitted,
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