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ORDER

BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition to Rescind Secretarial Letter and Discontinue Temporary Stay (Petition) filed by Consolidated Communications of Pennsylvania Company, Windstream Buffalo Valley, Inc., Windstream Conestoga, Inc., Windstream D&E, Inc., Windstream Pennsylvania, LLC, Bentleyville Communications Corporation,
Hickory Telephone Company, Lackawaxen Telecommunications Services, Inc.,
Marianna & Scenery Hill Telephone Company, and The North‑Eastern Pennsylvania Telephone Company, each a rural incumbent local exchange carrier (collectively, the RLECs), and by the Pennsylvania Telephone Association (PTA) on behalf of several of its other member companies, which are not individually petitioning the Commission on
this issue (all together, Joint Petitioners).
  The Petition was filed on August 24, 2018 and seeks rescission of the Commission’s Secretarial Letter issued August 9, 2018 (August 9 Secretarial Letter), in the above‑captioned proceeding.  The Office of Consumer Advocate (OCA) filed an Answer (Answer) in reply to the Petition on September 6, 2018.

For the reasons set forth herein, we will deny the Joint Petitioners’ Petition requesting rescission of our August 9 Secretarial Letter and discontinuation of our Temporary Stay.  We note that any issue that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).
Background


On December 22, 2017, Public Law No. 115‑97 was signed into law by the President of the United States.  The short title of this law is the Tax Cuts and Jobs Act of 2017 (TCJA).  Pursuant to the TCJA, effective January 1, 2018, various provisions of the Tax Reform Act of 1986 were repealed or amended.  By Secretarial Letter issued March 2, 2018 (March 2 Secretarial Letter), the Commission initiated an investigation to determine the effects of the TCJA on Pennsylvania’s incumbent local exchange carriers (ILECs) for 2018 and future years.  The Commission solicited comments from interested parties to address how TCJA impacts might be reflected in carriers’ rates and directed Pennsylvania’s ILECs to respond to data requests concerning the effects of the TCJA.  


On or about May 1, 2018, each of the RLECs filed their respective annual Chapter 30
 Price Stability Index/Service Price Index (PSI/SPI) reports.  The OCA subsequently filed Formal Complaints against each of the RLECs’ 2018 PSI/SPI filings, generally alleging that these filings failed to include an exogenous event “Z factor” adjustment to account for savings in tax expense resulting from the TCJA.  This omission, the OCA claimed, may result in each company’s calculation of its allowed annual revenue increase to be overstated.  At our June 14, 2018 Public Meeting, the Commission unanimously approved the Motion of Vice Chairman Place to accept the RLECs’ annual PSI/SPI filings as being procedurally consistent with the RLECs’ Chapter 30 plans and permitted them to go into effect subject to the adjudication of the OCA’s Formal Complaints and further orders of the Commission as necessary.  

The OCA’s Formal Complaints were assigned to the Office of Administrative Law Judge (OALJ) for adjudication.  On June 22, 2018, the parties to the complaint proceedings filed a Joint Procedural Stipulation (Stipulation) that stayed the proceedings pending the completion of discovery and adopted certain modifications to the procedural schedule.  The Stipulation included the ability to seek a further stay of the proceedings pending the outcome of the Commission’s investigation.  Petition ¶ 6.
On August 9, 2018, the Commission issued a Secretarial Letter in which we stated the following:

Since the issue of whether any TCJA tax savings should be accounted for under these ILECs’ Chapter 30 forms of alternative regulation is presently in litigation before OALJ, the Commission will temporarily stay its own inquiry undertaken in is [sic] March 2018 Secretarial Letter pending the parties’ full litigation and the Commission’s final adjudication of these ten complaints.  In this fashion, the Commission will avoid any prejudgment of any issues that remain pending before it and will have the benefit of a fully developed evidentiary record, the parties’ briefs and the presiding ALJ’s recommended decision before any final decision is rendered.

In response, the Joint Petitioners filed the instant Petition pursuant to 66 Pa. C.S. § 703(g) and 52 Pa. Code § 5.572(d).
Discussion

The Joint Petitioners contend generally that the temporary stay of the Commission’s inquiry at the instant docket is neither prudent nor appropriate and that the Commission’s August 9 Secretarial Letter should be rescinded.  Petition ¶ 10.  More specifically, the Joint Petitioners first argue that the Commission’s temporary stay unfairly prejudices and unduly burdens the ten RLECs that now must fully litigate a single issue that is part of a larger Commission‑sponsored docket, which has an industry‑wide impact.  The Joint Petitioners contend that they will incur significant legal, consulting, and other expenses above and beyond the time, resources, and costs already expended to answer the Commission’s March 2, 2018 data requests.  Petition ¶ 11.  They continue that the Commission’s initiation at the above‑captioned M‑Docket may have led the OCA to file its complaints and that, consequently, proper procedure calls for the Commission’s investigation to continue while the RLECs’ complaint cases are stayed pursuant to the Stipulation pending a final determination by the Commission.  Petition ¶ 17.  The Joint Petitioners note that there are other issues under review at the Commission’s M‑Docket apart from whether the TCJA constituted a qualifying exogenous event (e.g., the TCJA’s effect on accumulated deferred income taxes and interconnection agreements) that might elicit Commission action.  Petition ¶ 16.

In its Answer, the OCA defers to the Commission on whether we should grant or deny the Petition but reaffirms the goals of its Formal Complaints to ensure that non‑competitive service customers of ILECs benefit from any tax savings experienced by the RLECs and other ILECs resulting from the implementation of the TCJA.  Answer at 2.

As an initial matter, the Commission takes this opportunity to clarify the scope of our temporary stay.  The Formal Complaints filed by the OCA allege that the results of the price stability mechanism and PSI/SPI formula for each of the RLECs should be subject to a “Z factor” adjustment as an exogenous event.  The issue the Commission temporarily stayed in its August 9 Secretarial Letter is whether the tax rate reductions in the TCJA are qualifying exogenous events pursuant to the ILECs’ Commission‑approved Chapter 30 plans.  Since their initial approval in the years shortly after Chapter 30 became effective,
 the Commission has had no cause to review the impact of an event such as the TCJA, which, by magnitude and after more thorough review, may or may not be considered within the context of the applicable Chapter 30 price stability mechanisms.  Notwithstanding the Joint Petitioners’ contentions that they are, in essence, unfairly and unduly burdened, the pending Formal Complaint proceedings are a proper forum for this issue to be investigated and decided.

As the Joint Petitioners stated, considerable time, resources, and costs have been expended already by the RLECs to respond to the Commission’s initial data requests and to participate in the submission of comments.  Petition ¶ 11.  However, each alternative to litigation the Joint Petitioners identify that the Commission has specifically reserved (i.e., soliciting reply comments, propounding additional data requests, or holding an en banc hearing) would similarly carry significant cost to the ILECs participating.  Also, the time, energy, and resources exerted to address the change in federal tax law is not unique to the ILECs.  Fixed utilities in the gas, electric, water, and wastewater sectors were also required to respond to data requests issued by the Commission as part of its investigation into the impacts of the TCJA.  Considerable costs are to be expected when sweeping federal legislation requires state commissions to evaluate and account for potential impacts on consumers and the regulated community.

Additionally, while the Commission will not hypothesize why the OCA filed Formal Complaints against the RLECs but not the PSI/SPI filings of other ILECs earlier in this calendar year, one matter of timing is obvious. For many ILECs, our March 2 Secretarial Letter initiating the ILEC TCJA investigation was issued after their annual Chapter 30 proposals were filed and in some cases after or shortly before they were approved.
  While for the Joint Petitioners the timing may have been unfortunate, the procedure the Commission is following with respect to the OCA’s complaints is proper.  We are aware that since this Petition was filed, CenturyLink has filed its annual Chapter 30 submission, and the OCA has filed a complaint.
 More importantly, the Commission’s generic investigation will be aided by a fully‑developed evidentiary record regarding exogenous event and other provisions in carriers’ Chapter 30 plans.

Second, the Joint Petitioners claim that the temporary stay prejudices other Pennsylvania ILECs, like the PTA Companies, which would be unable to participate meaningfully in the Formal Complaint proceedings (e.g., development of the evidentiary record, exchange of discovery, submission of testimony, and participation at hearings).  The Joint Petitioners contend that the ILECs that are not parties to the OALJ proceeding will be bound by the record developed in the proceeding and are entitled to due process; the proper proceeding for these ILECs to be heard, according to the Joint Petitioners, is the M‑Docket.  Petition ¶ 12.  The Joint Petitioners aver that due process concerns would not be cured by intervening in the Formal Complaint proceedings.  Petition ¶ 12 n.7.

The Commission disagrees with the Joint Petitioners' averment that allowing other ILECs to intervene in the Formal Complaint proceedings would be insufficient to cure due process concerns raised in the Petition.  Pursuant to 52 Pa. Code § 5.71(a)(2), participation in a proceeding as an intervenor may be initiated by order of the presiding or the Commission upon grant of a petition to intervene.  While we note the Joint Petitioners’ contention that multiple interventions may substantially expand the record in those proceedings and complicate the resolution, the Commission finds that these proceedings are the appropriate mechanism to resolve whether any TCJA tax savings
should be accounted for under ILECs’ Chapter 30 plans’ provisions regarding qualifying exogenous events.  Therefore, ILECs that have already filed or will soon file their 2018 PSI/SPI or similar filings with the Commission, but are not currently parties to the formal proceeding, may consider petitioning to intervene pursuant to 52 Pa. Code §§ 5.71‑5.76 to have their voices heard.  Alternatively, if other complaints are now or soon to be outstanding, consolidation may be considered.

Third, the Joint Petitioners contend that the RLECs subject to the Formal Complaints proceedings are not representative of all Pennsylvania ILECs because the RLECs are regulated under a Price Stability Mechanism (PSM) found in their Chapter 30 plans.  Other ILECs, however, are regulated under a Simplified Ratemaking Plan (SRP), a separate methodology of alternative regulation.  Petition ¶ 14.

The particular alternative rate methodology used is not necessarily controlling in determining whether the TCJA is a qualifying exogenous event or other event that may require further Commission action to address potentially unjust and unreasonable rates in light of the impacts of TCJA.  The formulas used by ILECs may have less bearing on the Commission’s examination of the impact of the TCJA than the analysis of the ILECs’ rates under each ILEC’s Chapter 30 plan.  As the OCA notes in its Answer, the outcome of the Formal Complaint proceedings will depend, in part, on the particular facts of each utility.  Answer p. 3.  The decision ultimately rendered by the OALJ, along with staff analysis of the non-litigated issues, will serve as guidance for the Commission to determine the overall impact of the TCJA on ILECs.

Finally, the Joint Petitioners argue that the temporary stay will leave all issues under review in the Commission’s M‑Docket unresolved for a considerable time period leaving the RLECs’ 2019 PSI/SPI filings (due on or about May 1, 2019) and other ILECs’ filings in an indeterminate state going forward with respect to the treatment of the TCJA.

If a final decision has not been reached by the OALJ regarding the ten Formal Complaints filed by the OCA against the 2018 PSI/SPI filings by the due date, the affected ILECs will continue to file the reports pursuant to Chapter 30 and each company’s Chapter 30 plan approved by this Commission.  If the filings are procedurally consistent with the terms of their Chapter 30 plans, the Commission will be able to accept the filings, subject to the results of the OCA Formal Complaint adjudication currently before the OALJ; THEREFORE,

IT IS ORDERED:

1. That the Petition to Rescind Secretarial Letter and Discontinue Temporary Stay filed by Consolidated Communications of Pennsylvania Company, Windstream Buffalo Valley, Inc., Windstream Conestoga, Inc., Windstream D&E, Inc., Windstream Pennsylvania, LLC, Bentleyville Communications Corporation, Hickory Telephone Company, Lackawaxen Telecommunications Services, Inc., Marianna & Scenery Hill Telephone Company, and The North‑Eastern Pennsylvania Telephone Company and the Pennsylvania Telephone Association is denied.

2. That the Office of Administrative Law Judge timely address Incumbent Local Exchange Carriers’ Petitions to Intervene, should the carriers choose, in the Formal Complaint proceedings pursuant to 52 Pa. Code §§ 5.71‑5.76 and, as appropriate, consolidation pursuant to 52 Pa. Code § 5.81.
3. That Incumbent Local Exchange Carriers participating in the Formal Complaint proceedings shall continue to file Price Stability Index/Service Price Index filings pursuant to Chapter 30 and to each carrier’s Chapter 30 plan if a final decision has not been reached by the Office of Administrative Law Judge by May 1, 2019.
4. That the Secretary’s Bureau shall serve a copy of the instant Order denying the Petition on all Incumbent Local Exchange Carriers, the Pennsylvania Telephone Association, the Office of Consumer Advocate, the Office of Small Business Advocate, the Office of Administrative Law Judge, and the Commission’s Bureau of Investigation and Enforcement.
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BY THE COMMISSION

Rosemary Chiavetta

Secretary

(SEAL)

ORDER ADOPTED: October 25, 2018
ORDER ENTERED:  October 25, 2018
� The RLECs are members of the PTA.  For purposes of this Petition, the PTA is only representing the following additional member companies which are not individually petitioning the Commission on this issue:  Armstrong Telephone Company—North, Armstrong Telephone Company—Pennsylvania, Citizens Telephone Company of Kecksburg, Hancock Telephone Company, Ironton Telephone Company, Laurel Highland Telephone Company, North Penn Telephone Company, Palmerton Telephone Company, Pennsylvania Telephone Company, Pymatuning Independent Telephone Company, South Canaan Telephone Company, TDS Telecom/Deposit Telephone Company, TDS Telecom/Mahanoy & Mahantango Telephone Company, TDS Telecom/Sugar Valley Telephone Company, The United Telephone Company of Pennsylvania LLC d/b/a CenturyLink (CenturyLink), Venus Telephone Corporation, West Side Telephone Company, and Yukon�Waltz Telephone Company (collectively the PTA Companies).


� 66 Pa. C.S. §§ 3011 et. seq.  


� See, e.g., Re: Bell Atlantic - Pennsylvania, Inc. Petition and Plan for Alternative Form of Regulation Under Chapter 30, 1994 Pa. PUC LEXIS 142, Docket Nos. P�00930715, P�00930715C001, P�00930715C002; Re Implementation of Chapter 30 of the Public Utility Code; Streamlined Form of Regulation, 1995 WL 809963; Docket No. M�00930483 (Order entered April 28, 1995); Re Implementation of Chapter 30 of the Public Utility Code; Streamlined Form of Regulation, Docket No. M�00930483 (Order entered August 25, 1995); Joint Petition of Frontier Companies for a Streamlined Form of Regulation and Plan for Network Modernization, 1996 Pa. PUC LEXIS 158, Docket No. P�00951005.


� See, e.g., 2018 Joint Price Stability Index/Service Price Index Report Filing of Frontier Communications of Breezewood, LLC; Canton, LLC; Lakewood, LLC; Oswayo River, LLC; and Pennsylvania, LLC, Docket No. R-2018-2642779 (filed February 1, 2018; approved February 27, 2018); Citizens Telephone Company of Kecksburg 2018 Annual Price Stability Index / Service Price Index Report Filing, Docket No. R-2018-2642830 (filed February 1, 2018; approved March 1, 2018); Ironton Telephone Company 2018 Annual Price Stability Index / Service Price Index Report Filing, Docket No. R-2018-2642826 (filed February 1, 2018; approved March 16, 2018); Commonwealth Telephone Company d/b/a Frontier Communications Commonwealth Telephone Company 2018 Price Stability Index/Service Price Index Report Filing, Docket No. R-2018-2642777 (filed February 1, 2018; approved March 15, 2018); TDS Telecom - Mahanoy & Mahantango Telephone Company 2018 Price Index / Service Price Index and Banking Report Filing, Docket No. R-2018-2647427 (filed March 1, 2018; approved April 5, 2018); TDS Telecom - Sugar Valley Telephone Company 2018 Price Index / Service Price Index and Banking Report Filing, Docket No. R-2018-2647434 (filed March 1, 2018; approved April 5, 2018).


� 2018 Annual Price Stability Index / Service Price Index Filing of The United Telephone Company of Pennsylvania LLC d/b/a CenturyLink, Docket No. R�2018�3004019 (August 29, 2018).  See Office of Consumer Advocate v. The United Telephone Company of Pennsylvania LLC d/b/a CenturyLink, Docket No. C�2018�3005400.  The filings for Verizon Pennsylvania LLC and Verizon North LLC are due on November 1, 2018, and November 15, 2018, respectively.
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