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PREHEARING ORDER
On December 21, 2017, Governor Wolf signed Act 65 of 2017 into law.  Act 65 amended the Public Utility Code by adding new language to 66 Pa.C.S. § 1301 and creating a new Chapter 32, which has the effect of bringing the Pittsburgh Water and Sewer Authority (PWSA or the Authority) under the jurisdiction of the Pennsylvania Public Utility Commission (Commission).  On March 15, 2018, the Commission issued a Final Implementation Order (FIO) laying out a process for implementing Chapter 32, including tariff approval, ratemaking, compliance plan, and assessment provisions.
  
On September 26, 2018, the Commission issued a Secretarial Letter.  In relevant part, the Secretarial Letter explained that the Commission would publish notice of PWSA’s Compliance Plan and the procedures related thereto in the Pennsylvania Bulletin on October 13, 2018.  The Commission further provided for a comment period of 20 days from the date of publication in the Pennsylvania Bulletin.  Moreover, the Commission provided that within 45 days from the date of publication in the Pennsylvania Bulletin, it would refer PWSA’s Compliance Plan by Secretarial Letter to the Office of Administrative Law Judge “for the resolution of any factual matters that PWSA or interested parties may seek to develop.”  

On September 28, 2018, PWSA filed its Compliance Plan and Long Term Infrastructure Improvement Plan (LTIIP) in accordance with Act 65 and the FIO.  Pursuant to the September 26, 2018 Secretarial Letter, the Compliance Plan was noticed in the Pennsylvania Bulletin on October 13, 2018.  48 Pa.B. 6635.  
On October 18, 2018, the Office of Consumer Advocate (OCA) filed an Answer, Notice of Intervention, and Public Statement in this case.  On October 22, 2018, the Commission’s Bureau of Investigation and Enforcement (I&E) entered it appearance,
 and on November 14, 2018, the Office of the Small Business Advocate entered its appearance.  Petitions to Intervene were filed by Pennsylvania-American Water Company (PAWC) and Pittsburgh UNITED on October 30, 2018 and November 1, 2018, respectively.  On November 1, 2018, Pittsburgh UNITED filed Comments in response to the Compliance Plan.  On November 2, 2018, the OCA submitted Comments identifying preliminary issues in PWSA’s Compliance Plan.  
Comments were also filed by the following individuals: Michelle Naccarati Chapkis, Dan Scheid, Alicia Salvadeo, Laura Horowitz, Carlyn Van Dyke, Mark Dixon, Mark Rafanan, and Maureen Copeland.  

On November 28, 2018, the Commission issued a Corrected Secretarial Letter (November Secretarial Letter) and the accompanying Technical Staff Initial Report and Directed Questions – Stage 1.  The November Secretarial Letter assigned PWSA’s Compliance Plan to the Office of Administrative Law Judge (OALJ) for hearings as contemplated in the September 26, 2018 Secretarial Letter, and also established a new two-stage review process for PWSA’s Compliance Plan.  The November Secretarial Letter directs PWSA and the parties to address “urgent infrastructure remediation and improvement, and the revenue and financing requirements of maintaining service that supports public health and safety” as part of Stage 1, while Stage 2 will focus on important PWSA billing and collection issues and the development of a proposed PWSA stormwater tariff.  November Secretarial Letter at 3.  Litigation in Stage 2 would begin after a final Commission Order is issued in Stage 1 in late 2019.  Further, the Technical Staff Initial Report and Directed Questions lists a variety of specific questions that PWSA and the parties are directed to address as part of the Stage 1 litigation. 
On December 5, 2018, a Call-In Prehearing Conference Notice was issued scheduling a call-in prehearing conference for December 20, 2018 at 10:00 a.m.  On December 7, 2018, a Prehearing Conference Order was issued that required the filing of prehearing memoranda by 2:00 p.m. December 19, 2018.  

On December 11, 2018, Pittsburgh UNITED filed a Petition for Reconsideration and/or Clarification of the November 28, 2018 Secretarial Letter.  On December 11, 2018, the OCA filed a Petition for Reconsideration and/or Clarification of the November 28, 2018 Secretarial Letter.  On December 18, 2018, PWSA filed an Answer to the Petitions of Pittsburgh UNITED and the OCA.  On December 20, 2018, a Reconsideration Order was entered wherein the Commission declined to reconsider its directive that a two-stage review be utilized for its review of PWSA’s Compliance Plan.  
On December 14, 2018, PWSA filed a motion to consolidate PWSA’s Compliance Plan and LTIIP.  This was done pursuant to the Joint Petition for Settlement (Settlement) in PWSA’s July 2, 2018 base rate increase filing at Docket Nos. R-2018-3002645 (Water) and R-2018-3002647 (Wastewater) wherein the Joint Petitioners agreed that, within 30 days of the signature date of the Settlement, PWSA would file a motion with the Commission to consolidate PWSA’s Compliance Plan and LTIIP.  As part of the Settlement in the rate proceeding, PWSA further agreed (a) to file revisions to the Compliance Plan and/or LTIIP and (b) that certain issues would be investigated as part of this proceeding.  
Prehearing Memoranda were filed by PWSA, I&E, OCA, OSBA Pittsburgh UNITED and PAWC.  
A prehearing conference was held on Thursday, December 20, 2018, as scheduled.  Counsel for PWSA, I&E, OCA, OSBA, Pittsburgh UNITED and PAWC attended the conference.  Also, Michelle Naccarati Chapkis attended the conference.  This Prehearing Order memorializes the matters decided and agreed upon by the parties attending the conference and also orders a litigation schedule for this proceeding.  
Litigation Schedule


The following litigation schedule is hereby ordered:
	Date
	Event

	January 2019
	Discovery conferences with experts to occur on all issues including but not limited to the Compliance Plan Revisions and TUS directed questions

	February 1, 2019
	Filing and service of Revisions to Compliance Plan 

	February 14, 2019
	Service of PWSA’s written direct testimony  

	April 5, 2019
	Service of all other parties’ written direct testimony  

	May 6, 2019
	Service of written rebuttal testimony

	May 17, 2019
	Service of written surrrebuttal testimony

	May 21-24, 2019, at 9:00 a.m. each day
	Technical evidentiary hearings in Harrisburg

	June 20, 2019
	Filing and service of main briefs 

	July 1, 2019
	Filing and service of reply briefs 


The parties are reminded of the Commission’s requirements for the preparation and filing of written testimony.  52 Pa.Code § 5.412.  Written testimony must be accompanied by all exhibits to which it relates.  The above-stated dates are in-hand dates for service on the parties and the presiding Administrative Law Judges (ALJs).  The parties at the prehearing conference and the presiding ALJs agreed to accept electronic service of such material,
 so long as the subject email is received by the date due, and provided the email is followed the next business day by sending a hard copy of the same material via first-class mail postage prepaid to the parties designated on the Service List or by express mail service.  The email addresses of the presiding ALJs are as follows: mhoyer@pa.gov and cojohnson@pa.gov.  The presiding ALJs will not accept facsimile transmissions greater than ten pages in length without prior authorization.  If in doubt, please call the office at 412‑565-3550.
Hearings will begin promptly at 9:00 a.m. each day.  The parties must confer before commencement of the hearings to schedule their witnesses so as to avoid “holes” or “dead time” during the hearings.


            Petition to Intervene


The Petitions to Intervene filed by Pittsburgh UNITED and PAWC are granted.  
 
Service List


PWSA, I&E, OCA, OSBA, PAWC, Pittsburgh UNITED and Michelle Naccarati Chapkis shall be included on the Service List for this proceeding.  



The following individuals who filed Comments in this proceeding but did not attend the prehearing conference on December 20, 2018 shall not be included on the Service List used in this proceeding: Dan Scheid, Alicia Salvadeo, Laura Horowitz, Carlyn Van Dyke, Mark Dixon, Mark Rafanan, and Maureen Copeland.  If any of these individuals desire a greater degree of participation in this proceeding, they must submit a request in writing to the presiding ALJs to be included on the Service List.  

Public Input Hearings


At this time, no public input hearings are contemplated.  

 
Issues



In their respective prehearing memoranda, the parties identified various issues they may wish to pursue.  The reader is directed to these documents to review a recitation of these issues.  Additional issues may arise as the discovery process unfolds.


The parties are also directed to address the questions and issues set forth in the Technical Staff Initial Report and Directed Questions Stage 1, pursuant to the November 28, 2018 Secretarial Letter, in this proceeding. 

Discovery



The parties shall engage in informal discovery whenever and wherever possible in an attempt to resolve any discovery disputes amicably.  52 Pa.Code § 5.322.  If this process fails, the parties have recourse to the Commission’s procedures for formal discovery, as herein modified.  52 Pa.Code §§ 5.321, et seq.  The parties must not send the presiding ALJs discovery material or cover letters, unless attached to a motion to compel.  All motions to compel must contain a certification of counsel of the informal discovery undertaken and their efforts to resolve their discovery disputes informally.  If a motion to compel fails to contain such certification, the presiding ALJ will contact the parties and direct them to pursue informal discovery.

With the agreement of all parties attending the prehearing conference, the following modified discovery procedure applies to this case:
1. Answers to interrogatories shall be served in-hand within fifteen (15) calendar days of service of the interrogatories.  PWSA will make best efforts to provide responses within ten (10) calendar days of service.  After service of rebuttal testimony, the parties shall use their best efforts to provide answers to written interrogatories, served in-hand within ten (10) calendar days of service.  
2. Objections to interrogatories shall be communicated orally within three (3) days of service; unresolved objections shall be served to the presiding ALJs in writing within five (5) days of service of interrogatories.  
3. Motions to dismiss objections and/or direct the answering of interrogatories shall be filed within three (3) calendar days of service of written objections.
4. Answers to motions to dismiss objections and/or direct the answering of interrogatories shall be filed within three (3) calendar days of service of such motions.
5.
Rulings on such motions shall be issued, if possible, within seven (7) calendar days of filing the motion.

6.
Requests for admission are deemed admitted unless answered within ten (10) calendar days or objected to within five (5) calendar days of service.

7.
Answers to on-the-record data requests shall be served in-hand within seven (7) calendar days of the request.

8.
Any discovery or discovery-related pleadings served after 12:00 p.m. on a Friday or the day before a holiday will be deemed to have been served on the next business day for purposes of tracking due dates.

9.
All discovery due dates shall be “in-hand” and electronic or fax service on the due date will satisfy the “in-hand” requirement.  

10.
Interrogatories, requests for production and requests for admission that are objected to but which are not made the subject of a motion to compel will be deemed withdrawn.
Settlement and Stipulations


The parties are reminded it is the Commission’s policy to encourage settlements.  52 Pa.Code § 5.231(a).  The parties are strongly urged to seriously explore this possibility.  


If settlement is not feasible, the parties are encouraged to stipulate to any matters they reasonably can to expedite this proceeding, lessen the burden of time and expenses in litigation on all parties and conserve precious administrative hearing resources.  52 Pa.Code §§ 5.232 and 5.234.  All stipulations entered into by the parties must be reduced to writing, signed by the parties to be bound thereby, and moved into the record during the hearings in this case.  An exception to this requirement may occur when circumstances of time and expediency warrant.  If so, an oral presentation of a stipulation is permissible, if it is followed by a reduction to writing as herein directed.

Cross-Examination


Friendly cross-examination or cumulative cross-examination during hearings will not be permitted.  52 Pa.Code §§ 5.76 & 5.243.
Briefs and Reply Briefs


The parties must comply with 52 Pa.Code §§ 5.501, et seq., regarding the preparation and filing of briefs.  Briefs must include proposed findings of fact, proposed conclusions of law and proposed ordering paragraphs.  Page limitations on briefs will be discussed on or before the last day of hearing.  The parties shall submit to the presiding ALJs one hard copy of their briefs and one copy by email.  The electronic version of a brief must be prepared on an IBM compatible system in Microsoft Office Word 2016 format or in an earlier version of this software application.  If in doubt, please call the office of the presiding ALJs for clarification.


Modification


Any of the provisions of this Prehearing Order may be modified upon motion and good cause shown by any party in interest.
Date:  December 27, 2018





/s/











Mark A. Hoyer








Deputy Chief Administrative Law Judge
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� 	Implementation of Chapter 32 of the Public Utility Code, Final Implementation Order, Docket Nos. M�2018-2640802 (water) and M-2018-2640803 (wastewater) (Order entered Mar. 15, 2018).


� 	I&E filed a corrected Notice of Appearance on November 28, 2018.


� 	For parties accepting electronic service, the documents are to be served electronically on the date indicated, by 4:00 p.m. unless otherwise indicated.  For parties not accepting electronic service and not located in Harrisburg, documents are due in hand the following business day.


� 	This modification does not apply to discovery served by any of the other parties on PWSA on Friday, February 15, 2019.  Discovery served on PWSA on February 15, 2019 shall be deemed served that same day.   
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