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THIRD PREHEARING ORDER
Denying Respondent’s Motion for a Further Telephonic Prehearing Conference and Revised Procedural Schedule and Expedited Response

An initial in-person hearing in the above-captioned matter is scheduled for July 17-18, 2019.    On or about April 25, 2019, Sunoco Pipeline L.P. (Sunoco or Respondent) filed a Motion for Telephonic Prehearing Conference and Revised Procedural Schedule and Expedited Response.  Sunoco argues the pre-served statements of Wilmer J. Baker (Mr. Baker or Complainant) and expert witness Christina DiGiulio are insufficient as they do not offer conclusions and analysis supporting their conclusions.  Sunoco contends direct testimony from proposed expert witness DiGiulio should not be allowed at the hearing.   Sunoco requests a further prehearing conference to address the procedural schedule and a five-day expedited response from Complainant.  On May 1, 2019, I received a letter response from Mr. Baker who objects to a continuation of the hearing as he has shared his “whole file with Sunoco’s attorneys” in a timely manner.  Mr. Baker contends that Sunoco has 41 days to reply to his files, outline, and statement of Christina DiGiulio. 

Section 332(c) of the Public Utility Code entitles every party to, among other things, submit rebuttal evidence and conduct such cross-examination as may be required for a full and true disclosure of the facts.  66 Pa. C.S. § 332(c).  “The Commission, as an administrative body, is bound by the due process provisions of constitutional law and by the principles of common fairness.”  Hess v. Pa. Pub. Util. Comm’n, 107 A.3d 246, 266 (Pa. Cmwlth. 2014) (citations omitted).  “Among the requirements of due process are notice and an opportunity to be heard on the issues, to be apprised of the evidence submitted, to cross-examine witnesses, to inspect documents, and to offer evidence in explanation or rebuttal.”  Id. (citations omitted).  

The Commission may waive a regulation and disregard an error or defect of procedure which does not affect the substantive rights of the parties pursuant to 52 Pa. Code § 1.2 (relating to liberal construction), especially in proceedings involving pro se litigants.  52 Pa. Code §§ 1.2(c) and (d).  See also, Working Group for the Review of Processes and Forms Related to Pro Se Formal and Informal Complaints, Docket No. M-2018-3004734, (Opinion and Order entered October 2, 2018).  Also, a presiding officer has the authority to direct advance distribution by a prescribed date the distribution of proposed exhibits and written prepared testimony reasonably in advance of the hearing.  52 Pa. Code § 5.223. 

In the instant case, Mr. Baker is a pro se litigant.  Upon a request by Sunoco, the March 28, 2019 hearing was continued and the procedural schedule was amended as follows.

Complainant Expert’s Direct Testimony

April 17, 2019

Respondent’s Rebuttal Testimony


May 27, 2019

Complainant Expert’s Surrebuttal Testimony
June 27, 2019

Respondent Rejoinder Testimony


July 10, 2019

Evidentiary Hearings




July 17-18, 2019

Main Briefs





August 30, 2019

Reply Briefs





September 18, 2019


Complainant pre-served his own statement and that of Christina DiGiulio in a timely manner.  Although Ms. DiGiulio’s statement is in an e-mail, it is entitled, “Christina DiGiulio Witness Statement for Wilmer Baker PUC Case.”    The statement is not in traditional line-numbered format, is not verified, and does not contain her curriculum vitae as an attached exhibit.  In summary, Ms. DiGiulio states that she calculated the wall thickness and operating pressure of Sunoco’s pipes used in its Mariner East Project and appears to opine: 1) that there is a discrepancy in the origin of the pipes and the tracking information of the pipes for which Complainant is providing photographs as proposed exhibits; and 2) that there is a discrepancy or lack of clarity in the use of PHMSA standards and how Sunoco calculated their operating pressures.    Ms. DiGiulio also made a short statement regarding Sunoco’s early warning detection systems.  It is noted Ms. DiGiulio does not state her opinions are made “to a reasonable degree of scientific certainty.”  However, there is some explanation as to her analysis including references to a Department of Environmental Protection document, a news article, a Mill test certificate, Complainant’s Exhibit 4, photographs, and the Code of Federal Regulations. 

Complainant also pre-served Respondent other documents including but not limited to photographs of pipes, an article titled “Use of Substandard Steel by the U.S. Pipeline Industry 2007 to 2009,” a Certificate of Tests, another e-mail from Christina DiGiulio, a document entitled, “Pipeline Safety: Class Location Change Requirements.” 
In general, the use of written testimony in Commission proceedings is encouraged in connection with the testimony of expert witnesses.  However, written direct testimony is not required by the Commission’s regulations of Ms. DiGiulio as she is not an expert witness in a rate case proceeding.  52 Pa. Code § 5.412.  Additionally, Mr. Baker is a pro se Complainant who is not an attorney.  He has attempted to comply with the directive that written direct testimony of his expert witness be provided by April 17, 2019.  The statement of Ms. DiGiulio is subject to cross examination at the hearing and it can be authenticated by the witness at the hearing.  52 Pa. Code § 5.412(d).  I am waiving the requirement as to form in 52 Pa.Code §5.412(e) except that Mr. Baker should provide a curriculum vitae or resume for Ms. DiGiulio to Sunoco and the presiding officer within five days of the date of issuance of this Order.   I also note that the period for discovery has not expired.  Sunoco is free to request additional information including studies relied upon by Ms. DiGiulio in forming her opinions.  Additionally, Sunoco is free to cross-examine Ms. DiGiulio regarding any of her direct testimony at the hearing. 
THEREFORE,

IT IS ORDERED:

1. That Sunoco Pipeline L.P.’s Motion for Telephonic Prehearing Conference and Revised Procedural Schedule and Expedited Response is denied.
2.
That Complainant is directed to serve a copy of Christina DiGiulio’s curriculum vitae or resume upon the presiding officer and Sunoco Pipeline, L.P. within five (5) days of the date of issuance of this Order.  
Dated:
 May 3, 2019






/s/









Elizabeth H. Barnes







Administrative Law Judge
C-2018-3004294 - WILMER BAKER v. SUNOCO PIPELINE, L.P.

WILMER JAY BAKER

430 RUN ROAD

CARLISLE PA  17015

717.258.5281
THOMAS J SNISCAK ESQUIRE

KEVIN J MCKEON ESQUIRE

WHITNEY E SNYDER ESQUIRE

HAWKE MCKEON AND SNISCAK LLP

100 N TENTH STREET 

HARRISBURG PA  17101

717.703.0800

717.703.0801

717.703.0807
Accepts E-Service 

Representing Sunoco Pipeline LP 

STEPHANIE M WIMER ESQUIRE 

PA PUC BUREAU OF INVESTIGATION 

AND ENFORCEMENT

PO BOX 3265 

HARRISBURG PA 17105-3265

717.772.8839

Accepts E-Service 

Representing Bureau of Investigation and 

Enforcement 

PAGE  
3

