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Via Electronic Filing

Secretary Rosemary Chiavetta
Pennsylvania Public Utility Commission
Commonwealth Keystone Building

400 North Street

Harrisburg, PA 17120

Re:  Application of Aqua Pennsylvania Wastewater Inc. pursuant to Sections
507, 1102 and 1329 of the Public Utility Code for Approval of its
Acquisition of the Wastewater System Assets of the Delaware County
Regional Water Quality Control Authority
Docket No. A-2019-3015173
I&E Letter in Response to Aqua’s Opposition to the Municipal
Protestants’ Motion for Summary Judgment

Dear Secretary Chiavetta:

The Commission’s Bureau of Investigation and Enforcement (“I&E”) is
compelled to submit this letter in order to correct Aqua Pennsylvania Wastewater Inc’s
(“Aqua”) misuse of I&E’s position as a basis to deny the Municipal Protestants’ Motion
for Summary Judgment.! While I&E did not take a position on the Motion for Summary
Judgment, by way of its Answer, Aqua has unfairly and inaccurately characterized I&E’s
litigation position in this case as a basis to deny Summary Judgment.>? Because Aqua’s
attempt to use I&E’s position to overcome Summary Judgment is not only wholly
inconsistent with the I&E’s of-record position regarding DELCORA’s status as a

' Motion for Summary Judgment of Municipal Protestants, A-2019-3015173 (September 25, 2020). I&E notes
that the “Municipal Protestants” include Edgmont Township, Lower Chichester Township, Southwest Delaware
County Municipal Authority, Trainer Borough (Trainer), and Upland Borough.

I&E recognizes that the Commission’s regulations do not appear to contemplate a response to a party’s Answer
in Opposition to Summary Judgment; however, this letter is necessary to correct Aqua’s misrepresentation of
I&E’s position as an avenue to avoid Summary Judgment, which cannot stand. If Your Honor or the
Commission will require I&E to submit a more formal response and/or participate in an oral argument or
discussion regarding this matter, I&E stands ready to do so as directed.



qualified seller,’ the public interest requires that I&E respond to Aqua’s inappropriate
reliance on I&E to survive Summary Judgment.

By way of further explanation, Aqua attempts to argue that the Municipal
Protestants have not met the applicable standard necessary to warrant a grant of Summary
Judgment because there are material facts in dispute which can only developed through
an evidentiary record.* To support this argument, Aqua cites, in part, to I&E’s position
recommending that Aqua’s Application be accepted on a conditional basis. Additionally,

Aqua claims that on behalf of retail customers, “statutory advocates>”

have not opposed
Aqua’s Application, but instead have only recommended that it be approved with certain
conditions.® Through these references, Aqua attempts to convert I&E’s litigation position
into support for this case to go forward despite the now-apparent fact that DELCORA is
contractually prohibited from selling all of the property Aqua seeks to acquire. I&E
notes that all of this is occurring at the expense of ratepayers. Not only is Aqua’s attempt
to mischaracterize I&E’s position inaccurate, but it directly conflicts with the letter that

I&E submitted in this case on August 13, 2020.

In its letter, I&E expressed concerns that DELCORA’s status as a qualified seller
under Section 1329(d)(1) appeared to be at issue and it recommended that Aqua’s
Application should not move forward until, inter alia, DELCORA’s status as a qualifying
seller was verified. I&E also cautioned that if DELCORA was not empowered to sell all
of the assets outlined in Aqua’s Application, then the resources of parties, the ALJ, and
the Commission would be unduly burdened by developing a record regarding a
transaction that for assets that Aqua may not legally acquire. Now, with the benefit of the
Municipal Protestants’ Motion for Summary Judgment, and Aqua’s response, it is clear
that Aqua does not have authority to acquire all the property contemplated in Aqua’s
Application. Further, it is now clear that any evidentiary record established would be
contrived and inaccurate because it would be predicated on Aqua’s acquisition of assets
that DELCORA does not have the right to sell.

3 I&E Letter in Support of the County of Delaware’s Petition for Stay, A -2019-3015173 (August 13, 2020).

Aqua Answer in Opposition to Summary Judgment Motion of Municipal Protestants, A-2019-3015173, q11
(October 15, 2020).

I&E reads Aqua’s use of “statutory advocate” to include I&E, consistent with the regulatory definition of this
term set forth in 52 PA. Code §1.8 that includes “the Office of Trial Staff. As a result of Act 11 of 2012, the
former Office of Trial Staff is now known as I&E.

Aqua Answer in Opposition to Summary Judgment Motion of Municipal Protestants, A-2019-3015173, 15
(October 15, 2020).



To be sure, with the benefit of Aqua’s response now available, the record is clear
that Aqua does not have the right to acquire all of the property contemplated in the Asset
Purchase Agreement with DELCORA, because DELCORA is contractually prohibited
from selling some of the property. The record is clear because, inter alia, Aqua does not
deny that Edgmont had the right of first refusal to purchase a portion of the assets that
DELCORA now seeks to sell to Aqua.” On the contrary, Aqua acknowledges that
Edgmont has the right to “purchase certain limited facilities.” Similarly, Aqua appears to
acknowledge DELCORA has an existing contract that provides for Trainer Borough or,
another entity it designates, to resume ownership of certain system assets in the event that
Delcora no longer operates those system assets.® Instead of refuting Trainer Borough’s
right of reversion, Aqua merely claims that it should not stop DELCORA from selling
“the Trainer system. . . .”® Despite Aqua’s claims to the contrary, its admissions
regarding other parties’ rights to property it now seeks to acquire warrants rejection of its
Application.

In I&E’s view, Aqua’s admissions are relevant for three reasons. These reasons
include the following: (1) Aqua’s Application seeks approval to acquire assets that it
appears to admit are not legally transferrable; (2) Aqua’s Application relies on two fair
market value appraisals that determined the fair market value of the entire “DELCORA
system,” and now certain portions of that system may not be acquired, compromising the
integrity of the valuations; and (3) by seeking approval of the Asset Purchase Agreement,
Aqua is requesting that the Commission approve an Asset Purchase Agreement that
directly breaches DELCORA’s obligations to the Municipal Protestants. I&E submits
that these results do not only fail to comport with I&E’s position requiring the alleged
need to develop an evidentiary record for this case, but they contradict applicable legal
standards and are antithetical to the public interest.

Accordingly, I&E requests that Aqua’s reliance upon I&E’s litigation position as a
basis to survive the Municipal Protestants’ well-plead Motion for Summary Judgment be
rejected.

Aqua Answer in Opposition to Summary Judgment Motion of Municipal Protestants, A-2019-3015173, 17
(October 15, 2020).

Aqua Answer in Opposition to Summary Judgment Motion of Municipal Protestants, A-2019-3015173, 9922-23
(October 15, 2020).

Aqua Answer in Opposition to Summary Judgment Motion of Municipal Protestants, A-2019-3015173, 923
(October 15, 2020).



Copies of this letter are being served on parties of record per the attached
Certificate of Service. Due to the temporary closing of the PUC’s offices, I&E is only
providing electronic service. Should you have any questions, please do not hesitate to
contact the undersigned.

Sincerely,

Gina L. Miller

Prosecutor

PA Attorney ID No. 313863
(717) 787-8754
ginmiller@pa.gov

Erika L. McLain

Prosecutor

PA Attorney ID No. 320526
(717) 783-6170
ermclain(@pa.gov

Pennsylvania Public Utility Commission
Bureau of Investigation and Enforcement
Commonwealth Keystone Building

400 North Street

Harrisburg, PA 17120

GLM/ELM/ac
Enclosure

cc:  Honorable Angela T. Jones (ALJ, PUC Philadelphia — via email only)
Per Certificate of Service



BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Application of Aqua Pennsylvania

Wastewater Inc. pursuant to Sections 507, ;

1102 and 1329 of the Public Utility Code for : Docket No.:  A-2019-3015173
Approval of its Acquisition of the :

Wastewater System Assets of the Delaware

County Regional Water Quality Control

Authority

CERTIFICATE OF SERVICE

I hereby certify that I am serving the foregoing Letter dated October 16, 2020, in
the manner and upon the persons listed below.

Served via Electronic Mail Only

Thomas T. Niesen, Esq. Kenneth D. Kynett, Esq.

Thomas, Niesen & Thomas, LLC Charles G. Miller, Esq.

212 Locust Street, Suite 302 Petrikin, Wellman, Damico, Brown &

Harrisburg, PA 17101 Petrosa

tniesen@tntlawfirm.com William Penn Building

Counsel for 109 Chesley Drive

Aqua Pennsylvania Wastewater, Inc. Media, PA 19063
kdk@petrikin.com
cgm(@petrikin.com

Alexander R. Stahl, Esq. Counsel for

Aqua Pennsylvania, Inc. Edgmont Township, Delaware County

762 West Lancaster Avenue

Bryn Mawr, PA 19010

astahl@aquaamerica.com Adeolu A. Bakare, Esq.
Robert F. Young, Esq.
Kenneth R. Stark, Esq.

Thomas Wyatt, Esq. McNees Wallace & Nurick LLC
Matthew S. Olesh, Esq. 100 Pine Street

Obermayer Rebmann Maxwell & Hippel LLP P.O. Box 1166

Centre Square West Harrisburg, PA 17108-1166
1500 Market Street, Suite 3400 abakare@mcneeslaw.com
Philadelphia, PA 19102 ryoung@mcneeslaw.com
thomas.wyatt@obermayer.com kstark@mcneeslaw.com
matthew.olesh@obermayer.com Counsel for Delaware County

Counsel for DELCORA



Scott J. Rubin, Esq.

333 Oak Lane

Bloomsburg, PA 17815-2036
scott.j.rubin@gmail.com

Counsel for Southwest Delaware County
Municipal Authority, Lower Chichester
Twp, Upland Borough, Edgmont Twp. &
Trainer Borough

Michelle M. Skjoldal, Esq.

Justin G. Weber, Esq.

Troutman Pepper Hamilton Sanders LLP
100 Market Street, Suite 200

P.O. Box 1181

Harrisburg, PA 17108-1181
michelle.skjoldal@troutman.com
justin.weber@troutman.com

Counsel for Kimberly-Clark Corp. &
Kimberly-Clark Pennsylvania, LLC

Jason T. Ketelsen, Esq.

Troutman Pepper Hamilton Sanders LLP
3000 Two Logan Square

Eighteenth and Arch Streets
Philadelphia, PA 19103
jason.ketelsen@troutman.com

Counsel for Kimberly-Clark Corp. &
Kimberly-Clark Pennsylvania, LLC

Marc D. Machlin, Esq.

Troutman Pepper Hamilton Sanders LLP
2000 K Street, NW, Suite 600
Washington DC 20006
marc.machlin@troutman.com

Counsel for Kimberly-Clark Corp. &
Kimberly-Clark Pennsylvania, LLC

Thomas J. Sniscak, Esq.

Kevin J. McKeon, Esq.
Whitney E. Snyder, Esq.
Melissa A. Chapaska, Esq.
Hawke McKeon & Sniscak LLP
tisniscak@hmslegal.com
kimckeon@hmslegal.com
wesnyder@hmslegal.com
machapaska@hmslegal.com
Counsel for Sunoco Partners Marketing &
Terminals, L.P./ Energy Transfer

Steven C. Gray, Esq.

Erin K. Fure, Esq.

Office of Small Business Advocate
555 Walnut Street

Ist Floor, Forum Place

Harrisburg, PA 17101
sgray(@pa.gov

efure(@pa.gov

Christine Maloni Hoover, Esq.
Erin L. Gannon, Esq.
Harrison W. Breitman, Esq.
Santo G. Spataro, Esq.

Office of Consumer Advocate
555 Walnut Street

5th Floor, Forum Place
Harrisburg, PA 17101-1923
OCADelcora@paoca.org

Robert W. Scott, Esq.

Robert W. Scott PC

205 North Monroe Street

P.O. Box 468

Media, PA 19063
rscott@robertwscottpc.com
Counsel for Borough of Ambler




John F. Povilaitis, Esq.

Alan M. Seltzer, Esq.

Buchanan Ingersol & Rooney, PC
409 North Second Street, Suite 500
Harrisburg, PA 17101-1357
john.povilaitis@bipc.com
alan.seltzer@bipc.com

Counsel for Aqua Pennsylvania
Wastewater, Inc.

Cynthia Pantages

C&L Rental Properties, LLC
30 S. Lake Drive

P.O. Box 516

Lake Harmony, PA 18624
cyndipantages@gmail.com

Ross Schmucki

218 Rutgers Avenue
Swarthmore, PA 19081
rschmucki@gmail.com

Edward Clark, Jr.

Treasure Lake Property Owners Association

13 Treasure Lake
Dubois, PA 15801
om(@treasurelake.us

Patricia Kozel

15 Hazzard Run Road
Lake Harmony, PA 18624
pattyk6@jicloud.com

Lawrence and Susan Potts
11 Chestnut Street

P.O. Box 522

Lake Harmony, PA 18624
susie01213(@aol.com

Gina L. Miller
Prosecutor

Bureau of Investigation and Enforcement
PA Attorney ID No. 313863



