BEFORE THE
PENNSYLVANIA PUBLIC UTLIITY COMMISSION



Application of Aqua Pennsylvania Wastewater, Inc.	:		
for Approval of its Acquisition of Delaware County	:		
Regional Water Quality Control Authority’s             :			A-2019-3015173
Wastewater Assets, inter alia, Pursuant to Sections	:		
507, 1102 and 1329 of the Public Utility Code	:		



ORDER 
STAYING PROCEEDING 


Abbreviated Procedural History

This matter concerns the Application of Aqua Pennsylvania Wastewater, Inc. (Aqua or Company) filed on March 3, 2020, pursuant to Sections 1102, 1329 and 507 of the Public Utility Code (Code), 66 Pa. C.S. §§ 1102, 1329 and 507.  In its Application, Aqua requested the issuance of an Order and Certificates of Public Convenience for the:  (1) approval of the acquisition by Aqua of the wastewater system assets of the Delaware County Regional Water Quality Control Authority (DELCORA) situated within all or part of 49 municipalities within portions of Chester and Delaware Counties, Pennsylvania; (2) approval of the right of Aqua to begin to offer, render, furnish and supply wastewater service to the public in portions of Delaware County and Chester County, Pennsylvania; and (3) assignments of 163 municipal contracts, between Aqua and DELCORA, pursuant to Section 507 of the Code, approval of the Asset Purchase Agreement (APA), and approval of the terms of a Memorandum of Understanding (MOU) it has entered with DELCORA.  In its Application, Aqua also requested, pursuant to Section 1329(c)(2), the approval of the Pennsylvania Public Utility Commission (Commission) of a ratemaking rate base value of the assets to be acquired by Aqua in the amount of $276,500,000.  66 Pa. C.S. § 1329(c)(2).  

On May 14, 2020, the County of Delaware, Pennsylvania (County) filed a complaint against DELCORA and the DELCORA Rate Stabilization Trust in the Delaware County Court of Common Pleas, docketed at CV-2020-003185 (County lawsuit).  Thereafter, the County amended its lawsuit to enforce an ordinance that would dissolve DELCORA, and Aqua intervened in the County lawsuit seeking to protect its interests in its APA with DELCORA.  

On May 18, 2020, the County filed a Petition to Intervene in the Application proceeding.[footnoteRef:1]  DELCORA filed a Petition to Intervene on June 6, 2020.  Thereafter, by Secretarial Letter dated June 11, 2020 (June 2020 Secretarial Letter), the Commission notified Aqua of the conditional acceptance of the Application for filing. [1:  	Subsequently, on August 31, 2020, the County filed a Protest to the Application.  ] 


On December 28, 2020, the Court of Common Pleas of Delaware County issued an Order in the County lawsuit at No. CV-2020-003185.  No party objected to the ALJs’ taking notice of the County Court’s Order.

On January 12, 2021, Administrative Law Judge (ALJ) Angela T. Jones and I issued a Recommended Decision denying the Application because of Aqua’s failure to meet its burden of proof. 
 
[bookmark: _Hlk63843934]On January 22, 2021, Aqua, DELCORA, and Sunoco filed their respective Exceptions.  

On January 29, 2021, the County filed a Petition for Official and Judicial Notice of Facts pursuant to 52 Pa. Code §§ 5.41 and 5.408 (County Appeal Notice Petition).  The County requested the Commission to take notice of its filing of a Notice of Appeal to the Commonwealth Court of Pennsylvania of the Order of the Court of Common Pleas in the County lawsuit.  County Appeal Notice Petition at 2.

On March 10, 2021, Aqua filed a letter stating that it is voluntarily waiving the deadline for the Commission’s issuance of a final order as set forth in Section 1329(d)(2) of the Code to permit the issuance of a final order beyond March 26, 2021.

On March 30, 2021, the Commission entered an Opinion and Order vacating the Recommended Decision, reopening the record, remanding the proceeding to the OALJ for such further proceedings as may be deemed appropriate, and directing the issuance of a Recommended Decision on Remand, consistent with its Opinion and Order.  

Discussion

		Section 5.483(a) of the Commission’s regulations provides Presiding Officers the authority to regulate the course of a proceeding. 52 Pa.Code § 5.483(a).  Furthermore, Section 1.2 provides that the Commission’s rules shall be “liberally construed to secure the just, speedy and inexpensive determination of every action or proceeding.”  52 Pa.Code § 1.2(a).

		In this matter, the County lawsuit is currently pending before the Commonwealth Court.  The issues in the County lawsuit are the legality, enforceability, and integrity of the APA between DELCORA and Aqua, the enforcement of the County Ordinance 2020-04, and the funding of the Rate Stabilization Fund Trust between DELCORA and Aqua.  All of these issues are also threshold issues in this Application.  For example, if it is determined that the APA is illegal and unenforceable, the entire Application becomes moot.  

		In its Opinion and Order, the Commission specifically highlighted the County Appeal Notice Petition filed on January 29, 2021, stating: “[t]his submission indicates that outstanding litigation remains which may need to be considered when evaluating this Application.” Opinion and Order at 15.  Furthermore, the Commission also noted that Aqua’s voluntary waiver of the statutory deadline in this matter allows the Commission the opportunity to reopen the record and remand the matter for further proceedings as necessary. Id.

Considering the impact that the outstanding litigation will have on Aqua’s Application, I find it reasonable to stay this Application until the County lawsuit is concluded.  Staying this matter until the outcome of the County litigation will ensure the avoidance of duplicative litigation that may result from the Application being rendered moot or substantially altered by County lawsuit.  Therefore, pursuant to the ordering paragraphs below, the Application will be stayed pending a final unappealable decision in the County lawsuit.

THEREFORE;

IT IS ORDERED:

1. That the Application of Aqua Pennsylvania Wastewater, Inc at Docket No. A-2019-3015173 is stayed pending a final unappealable decision in the County of Delaware’s lawsuit against DELCORA currently before the Commonwealth Court at Docket No. 148 CD 2021; and

2. That the County of Delaware shall file and serve a written status report detailing the procedural status and litigation schedule for the matter at Docket No. 148 CD 2021 with the presiding officer, parties of record, and the Commission’s Secretary every ninety (90) days from the date of this order.    

  
Date:  April 16, 2021  		/s/			
		F. Joseph Brady
							Administrative Law Judges
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