SCOTT J. RUBIN
ATTORNEY ® CONSULTANT
333 Oak LANE ¢ BLOOMSBURG, PA 17815 ¢ (570) 387-1893 e SCOTT.J.RUBIN@GMAIL.COM

May 7, 2021

Rosemary Chiavetta, Secretary
Pa. Public Utility Commission
P.O. Box 3265

Harrisburg PA 17105-3265

Re: Application of Aqua Pennsylvania Wastewater,
Inc. pursuant to Sections 507, 1102, and 1329 of
the Public Utility Code for, inter alia, approval of
the acquisition of the wastewater system assets of
the Delaware County Regional Water Quality
Control Authority, Docket No. A-2019-3015173

Dear Secretary Chiavetta:

Enclosed for filing please find the Brief of Upland Borough in Support of Petition for
Interlocutory Review in the above-referenced proceeding.

This document is being served on the Administrative Law Judge, the Office of Special
Assistants, and all parties of record. The document was filed electronically with the Commission
on this date.

Sincerely,

cc: F. Joseph Brady, Administrative Law Judge
Office of Special Assistants
All parties of record

Enclosure



BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Application of Aqua Pennsylvania Wastewater,
Inc. pursuant to Sections 507, 1102 and 1329 of
the Public Utility Code for, inter alia, approval of
the acquisition of the wastewater system assets of
the Delaware County Regional Water Quality
Control Authority

Docket No. A-2019-3015173

BRIEF OF UPLAND BOROUGH IN SUPPORT OF
PETITION FOR INTERLOCUTORY REVIEW

Introduction
On April 27, 2021, Aqua Pennsylvania Wastewater, Inc. (“Aqua”) filed a Petition for
Interlocutory Review of Order Staying Proceeding. Pursuant to 52 Pa. Code § 5.302(b), Upland

Borough (“Upland”) files this brief in support of Aqua’s petition.

Status of Upland Borough in this Proceeding

On January 27, 2021, Upland withdrew its Protest in this matter and filed a Joint
Stipulation with Aqua and DELCORA explaining the resolution of Upland’s Protest. Under
normal circumstances, Upland would no longer be considered a party to this proceeding.

The purpose of the Commission’s remand ordered on March 30, 2021, however, is for an
Administrative Law Judge (“ALJ”) to take any evidence associated with the Upland Joint
Stipulation and various other events that occurred after the close of the record. Upland submits,
therefore, that it should be permitted to participate in the remand proceeding solely for the
purpose of any matters related to review of its Joint Stipulation. Upland is filing this Brief so

that the review of its Joint Stipulation can proceed in a timely manner.



The Order Under Review

Aqua seeks review of an order issued by ALJ Brady on April 16, 2021, that stayed the
Commission’s remand of this proceeding to the ALJ “pending a final unappealable decision in
the County of Delaware’s lawsuit against DELCORA [Delaware County Regional Water Quality
Control Authority] currently before the Commonwealth Court at Docket No. 148 CD 2021.”
ALJ Brady issued this order sua sponte and, before doing so, he did not solicit any opinions or

arguments from any parties to the case.

Failure to Acknowledge the Commission’s August 31 Order

ALJ Brady’s Order does not mention the fact that the Commission had previously
declined to provide exactly the same relief that the ALJ granted sua sponte.! Specifically, on
August 31, 2020, the Commission issued an order denying Delaware County’s petition for
interlocutory review. The County had requested a stay of the proceeding until the exact same
Common Pleas litigation against DELCORA was resolved.> The Commission denied that
request, holding: “the conclusion that key components of the Application are pending and first
require resolution in the Common Pleas Action is speculative at the present posture of this

proceeding.” Aug. 31, 2020, Order at 30.

! Upland notes that ALJ Brady was not assigned to this matter until November 18, 2020, presumably to provide
assistance to the late ALJ Angela Jones during her illness.

2 The August 31 Order states the material question sought to be reviewed as follows: “Should Aqua’s Application be
stayed until there is a final determination in the pending Court of Common Pleas Action at Docket No. CV-2020-
003185 regarding (1) the County’s complaint against DELCORA’s creation of a Rate Stabilization Trust [Trust];
and (2) the County’s Ordinance 2020-4 (providing for the orderly termination of DELCORA pursuant to the
Municipality Authorities Act), each issue directly bearing on Aqua’s PUC Application?” Aug. 31, 2020, Order at 2.



In so doing, the Commission noted that the standards for issuing a stay in Pa. PUC v.
Process Gas Consumers Group, 502 Pa. 545, 467 A.2d 805 (1983), did not apply because the
Commission lacked the expertise to assess the likelihood of success on the merits in a civil case.
The Commission, therefore, concluded that there was no basis for staying a proceeding while
awaiting a ruling in a civil action, unless there was some form of a “reverse” doctrine of primary
jurisdiction. The Commission concluded that primary jurisdiction did not apply in reverse. The
doctrine of primary jurisdiction suggests that, under certain circumstances, a court can stay a
proceeding while awaiting a ruling from an expert administrative agency on a matter material to
the litigation. The Commission found no precedent for applying the doctrine in reverse against

an administrative agency. Order at 32-33.

The Only Changes Since August Reinforce the Wisdom of the Commission’s August 31 Order

The posture of the civil litigation is even less favorable to the County today than it was
on August 31 when the Commission issued its order. On December 28, 2020, the Delaware
County Court of Common Pleas ruled against the County on all counts and issued an order
prohibiting the County from taking any actions to interfere with DELCORA’s lawful contract
with Aqua.®> Thus, even if the Commission is unable to assess the likelihood of the County’s
success on the merits, a judge from the Court of Common Pleas has made that judgment and

found that the County should not prevail on any of its claims.

3 The County Court’s order was filed in this docket as an attachment to a letter from Aqua’s counsel on
December 28, 2020.



Conclusion

In summary, when the relevant history of this proceeding is considered, including the
Commission’s order of August 31, 2020, Upland respectfully submits that the Commission
should reverse the ALJ’s order staying the proceeding. The ALJ apparently was not aware that
the Commission already had denied a stay request based on exactly the same litigation in civil
courts. The ALJ’s order does not discuss that previous order and does not apply the standards
the Commission ordered to be applied.

Indeed, it appears that the only significant factor that has changed since the
Commission’s order was issued on August 31, is that the Court of Common Pleas denied all of
the County’s claims. There is no reason why the issuance of a civil order denying all of the
County’s claims should justify the issuance of a stay when it was not justified in August. Simply
stated: How can it be more likely today than it was in August that the County would succeed on
the merits of the civil litigation?

WHEREFORE, Upland respectfully requests that the Commission grant Aqua’s Petition
and answer the Material Question in the affirmative. The ALJ’s stay order is directly contrary to
the Commission’s denial of the same relief on August 31, 2020.

Respectfully submitted,

n (PA Sup. Ct. ID 34536)
333 Oak Lane
Bloomsburg, PA 17815-2036
Voice: (570) 387-1893
Email: scott.j.rubin@gmail.com

Counsel for Upland Borough

Dated: May 7, 2021



CERTIFICATE OF SERVICE

I hereby certify that I have this day served a true copy of foregoing document upon the following parties
by electronic mail. Service by first-class mail will be provided to any party that requests such service.

Alexander R. Stahl

Aqua Pennsylvania

762 W. Lancaster Ave.

Bryn Mawr, PA 19010
astahl@aquaamerica.com
Representing Aqua PA Wastewater

Thomas Niesen

Thomas Niesen & Thomas LLC
212 Locust St., Suite 302
Harrisburg, PA 17101
tniesen@tntlawfirm.com
Representing Aqua PA Wastewater

John Povilaitis / Alan Seltzer

Buchanan Ingersoll & Rooney, PC

409 North Second Street, Suite 500

Harrisburg, PA 17101-1357
john.povilaitis@bipc.com, alan.seltzer@bipc.com
Representing Aqua PA Wastewater

Thomas Wyatt / Matthew Olesh

Obermayer Rebmann Maxwell & Hippel LLP

1500 Market St., Suite 3400

Philadelphia, PA 19102

thomas.wyatt@obermayer.com, matthew.olesh@obermayer.com, angela.swavely@obermayer.com
Representing DELCORA

Gina Miller / Erika McLain

Pa. Public Utility Commission

PO Box 3265

Harrisburg, PA 17105-3265

ginmiller@pa.gov, ermclain@pa.gov

Representing Bureau of Investigation & Enforcement

Christine Hoover / Erin Gannon / Harrison Breitman
Office of Consumer Advocate

555 Walnut St., 5th F1.

Harrisburg, PA 17101

OCADelcora@paoca.org

Representing Office of Consumer Advocate



Steven Gray

Office of Small Business Advocate

555 Walnut St., 1st F1.

Harrisburg, PA 17101

sgray(@pa.gov, excel.consulting@sbcglobal.net
Representing Office of Small Business Advocate

Adeolu Bakare / Robert Young / Kenneth Stark

McNees Wallace & Nurick LLC

PO Box 1166

Harrisburg, PA 17108-1166

abakare@mwn.com, Icharleton@mwn.com, kstark@mcneeslaw.com
Representing Delaware County

Kenneth Kynett / Charles Miller

Petrikin, Wellman, Damico, Brown & Petrosa
109 Chesley Dr

Media, PA 19063

kdk@petrikin.com, cgm@petrikin.com
Representing Edgmont Township

Cynthia Pantages

C&L Rental Properties, LLC

P.O.Box 516

Lake Harmony, PA 18624
cyndipantages@gmail.com

Representing C&L Rental Properties, LLC

Edward Clark, Jr.

Treasure Lake Property Owners Assoc.

13 Treasure Lake

Dubois, PA 15801

Representing Treasure Lake Property Owners Assoc.

Ross Schmucki

218 Rutgers Ave.
Swarthmore, PA 19081
rschmucki@gmail.com
Representing Self

Thomas Sniscak / Kevin McKeon / Whitney Snyder / Melissa Chapaska
Hawke McKeon & Sniscak LLP

100 North Tenth Street

Harrisburg, PA 17101

tjsniscak@hmslegal.com, kimckeon@hmslegal.com, wesnyder@hmslegal.com,
machapaska@hmslegal.com

Representing Sunoco Partners Marketing & Terminals, L.P. / Energy Transfer



Michelle Skjoldal / Justin Weber
Troutman Pepper Hamilton Sanders LLP
P. 0. Box 1181

Harrisburg, PA 17108-1181

michelle.skjoldal@troutman.com, justin.weber@troutman.com

Representing Kimberly-Clark Corp.

Jason T. Ketelsen

Troutman Pepper Hamilton Sanders LLP
3000 Two Logan Square

Philadelphia, PA 19103
jason.ketelsen@troutman.com
Representing Kimberly-Clark Corp.

Marc D. Machlin

Troutman Pepper Hamilton Sanders LLP
2000 K Street, N.W., Suite 600
Washington, D.C. 20006
marc.machlin@troutman.com
Representing Kimberly-Clark Corp.

Robert W. Scott

PO Box 468

Media, PA 19063
rscott@robertwscottpc.com
Representing Borough of Swarthmore

Patricia Kozel

15 Hazzard Run Rd.

Lake Harmony, PA 18624
pattyk6@jicloud.com
Representing Self

Lawrence & Susan Potts
11 Chestnut St.

Lake Harmony, PA 18624
susie01213@aol.com
Representing Self
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