	
	PENNSYLVANIA

PUBLIC UTILITY COMMISSION

Harrisburg, PA  17105-3265
	


	
	   Public Meeting held October 7, 2021

	Commissioners Present:
	


	
Gladys Brown Dutrieuille, Chairman

	
John F. Coleman, Jr.

	
Ralph V. Yanora

	
	

	Pennsylvania Public Utility Commission 
v. 

North Heidelberg Sewer Company 

Section 529 Investigation – 
North Heidelberg Sewer Company
	M-2018-2645983
I-2018-3001161

	
	


ORDER

BY THE COMMISSION:


Before the Commission for review and consideration is Aqua Pennsylvania Wastewater, Inc.’s (APW) Petition to Affirm and Clarify the February 9, 2018 Order in the above-captioned proceeding, which initiated an investigation under Section 529 of the Public Utility Code, 66 Pa.C.S. § 529, including the appointment of APW to act as Receiver for the North Heidelberg Sewer Company (NHSC).  In its Petition, APW seeks clarification of the Order to permit it to identify and undertake investments to remediate storm damage to NHSC’s wastewater system and to record and defer the costs of any identified investments necessary to remediate the system.  For the reasons set forth below, the Commission will grant APW’s Petition subject to the conditions herein. 
BACKGROUND

NHSC provides wastewater service to approximately 273 residential customers and one commercial customer in portions of North Heidelberg and Jefferson Townships in Berks County, Pennsylvania.  The Section 529 investigation involving NHSC stems, in part, from NHSC’s failure to pay a long-standing, relatively large arrearage for electric service provided by Metropolitan Edison Company (Met-Ed).  See 66 Pa. C.S. § 529. 
The Commission previously adjudicated issues related to the arrearage in NHSC’s 2013 base rate case.  On July 16, 2013, the Commission entered an Order that expressly provided NHSC with additional revenue to pay its ongoing electric costs and its Met‑Ed arrearage.  Pa. Public Utility Commission v. North Heidelberg Sewer Co., Docket No. R‑2012-2330877 (Order entered July 16, 2013).  The Order authorized NHSC to increase its annual operating revenue by $75,000 over a four-year period from July 17, 2013, to July 17, 2017.  The Order was designed to provide sufficient revenues to pay what was then a $60,000 arrearage.  The Order directed NHSC to develop a payment plan to eliminate the arrearage and memorialized NHSC’s obligation to address the arrearage as on-going with a binding effect upon NHSC in all future proceedings.  Id. at 2-3, 10.
On March 21, 2017, at Docket No. P-2017-2594688, the Commission’s Bureau of Investigation and Enforcement (BIE) filed a Petition for Issuance of an Ex Parte Emergency Order against Met-Ed and NHSC.  The Petition averred that Met-Ed initiated termination procedures against NHSC due to NHSC’s non-payment of a $157,000 arrearage.  Accordingly, it appeared that NHSC did not fulfill its obligations under the July 16, 2013 Order in NHSC’s 2013 base rate case.  BIE requested that the Commission enjoin Met‑Ed from terminating electric service and direct NHSC to cease withholding payments to Met-Ed.  BIE also asked the Commission to require NHSC to notify its customers that they will continue to receive wastewater service. 

Chairman Gladys Brown Dutrieuille issued an Ex Parte Emergency Order on March 22, 2017, granting BIE’s Petition as modified.  Pa. Public Utility Commission v. North Heidelberg Sewer Co., Docket No. P-2017-2594688 (Ex Parte Emergency Order issued March 22, 2017).  The Order temporarily preserved the status quo such that NHSC customers continued to receive uninterrupted wastewater service.  The Order also directed the Commission’s Office of Administration Law Judge (OALJ) to schedule a hearing, which was subsequently held on April 3, 2017.
  Id. at 5, 6.
On April 11, 2017, the presiding Administrative Law Judge (ALJ) issued a Recommended Decision establishing a payment plan by which NHSC could address its Met-Ed arrearage and the public health and safety emergency resulting from its failure to pay for electric service.  By Order entered May 4, 2017, the Commission adopted the Recommended Decision as modified and directed NHSC to pay an initial lump-sum to Met-Ed within 60 days and make monthly payments over a two-year period to avoid termination of its electric service.  Pa. Public Utility Commission v. North Heidelberg Sewer Co., Docket No. P-2017-2594688 (Order entered May 4, 2017).  The Commission also directed other, non-payment related action.  Id. at 16-20.

On June 2, 2017, NHSC appealed the Commission’s May 4, 2017 Order to Commonwealth Court, seeking a stay of the Order and a remand to the Commission for further hearings.  As part of its ongoing effort to protect the public, on July 3, 2017, the Commission filed an Expedited Application for Remand indicating that it would provide NHSC with an opportunity for additional litigation.  The Court relinquished jurisdiction and remanded the matter to the Commission for further proceedings on July 5, 2017.  The Court did not vacate the Commission’s May 4, 2017 Order.  See North Heidelberg Sewer Co. v. Pa. Public Utility Commission, No. 696 C.D. 2017 (Pa. Cmwlth. July 5, 2017). 


On September 1, 2017, following a fully litigated proceeding, the ALJ issued a Recommended Decision.  Pa. Public Utility Commission v. North Heidelberg Sewer Co., Docket No. P‑2017‑2594688 (Recommended Decision issued September 1, 2017).  The ALJ concluded, inter alia, that NHSC failed to meet the terms of the July 16, 2013 Order in NHSC’s 2013 base rate.  The ALJ found that Met-Ed had a legal right to terminate electric service to NHSC due to non-payment, but that Met-Ed declined to do so because it would likely cause NHSC’s wastewater processing equipment to cease functioning, jeopardizing the environment, the health of NHSC’s customers, and the safety of the public at large, among other things.  The ALJ ultimately recommended a payment plan requiring payment of an initial lump-sum to Met-Ed within 60 days and monthly payments over a two-year period in order for NHSC to avoid termination of its electric service.  The ALJ also recommend that the Commission initiate a Section 529 proceeding if NHSC failed to comply with the payment plan because NHSC jeopardized the public safety by failing to provide adequate and reasonable service.  Id. at 6, 8, 9, 18, 19.  The Commission adopted the Recommended Decision without modification on October 5, 2017.  Pa. Public Utility Commission v. North Heidelberg Sewer Co., Docket No. P-2017-2594688 (Order entered October 5, 2017).  No party appealed.  
NHSC failed to comply with the terms of the October 5, 2017 Order and, thus, on February 9, 2018, the Commission entered an Order (Receivership Order) initiating a Section 529 proceeding, including the appointment of a Receiver for NHSC.  Pa. Public Utility Commission v. North Heidelberg Sewer Co., Docket No. M-2018-2645983 (Order entered February 9, 2018).  The Commission determined that action under Section 529 of the Public Utility Code, 66 Pa. C.S. § 529, was not only mandated as a matter of law, but was a practical solution to the public health emergency created by NHSC.  Id. at 12. 
In the Receivership Order, the Commission observed that the record demonstrates that NHSC simply refuses to pay for its electric service and instead may have made loans and transferred funds to unregulated affiliates and engaged in other comingling of funds.  The Commission also noted that NHSC testified under oath that it has not had any violations, although records from the Pennsylvania Department of Environmental Protection (DEP) show that NHSC has been cited by DEP many times, including for the discharge of raw sewage one month before its testimony.  The Commission further pointed to a number of other issues that called into question NHSC’s ability to operate its wastewater system, including: (1) the failure to pay its Commission assessments; (2) the failure to file its Annual Reports; (3) whether its arrangements with affiliated entities have been approved under the Public Utility Code; (4) the validity of contracts and arrangements between or among NHSC and its affiliates; (5) whether the exchange of services, property, money, or securities between or among NHSC and its affiliates constitutes criminal conduct under Chapters 19, 21, or 33 of the Public Utility Code; and (6) whether testimony offered at hearings in this matter, particularly at the April 3, 2017 hearing, constitutes one or more criminal violations of Chapter 33 of the Public Utility Code or Chapter 49 of the Pennsylvania Crimes Code.  Id. at 12-13. 
Moreover, in its Order, the Commission noted that both the Commission’s Bureau of Audits and Bureau of Technical Utility Services conducted a review of the continued viability of NHSC, which was directed in the October 5, 2017 Order.  The Bureaus then submitted a joint report addressing whether the Commission should initiate a Section 529 proceeding.  The report recommended that the Commission take immediate action to initiate a Section 529 proceeding and appoint a receiver to protect the interest of NHSC customers and the public as soon as practicable.  Id. at 9-11.
Therefore, the Commission initiated a Section 529 proceeding to protect the health, safety, and welfare of the customers of NHSC.  Additionally, the Commission appointed APW to act as Receiver for NHSC beginning March 5, 2018, and during the pendency of the Section 529 proceeding.  The Commission noted that APW’s expertise and experience in operating wastewater utilities subject to the Public Utility Code and familiarity and understanding of the circumstances will allow it to work to ensure safe, adequate, and reasonably continuous service.  The Commission further set forth the duties and responsibilities of the Receiver in Appendix A to the Receivership Order.  Id. at 15-16.  The Section 529 proceeding subsequently commenced at Docket No.  I‑2018-3001161 in accordance with the Receivership Order.  That proceeding remains ongoing as of the date of this Order. 
DISCUSSION
We note that any issues we do not specifically address herein have been duly considered and will be denied without further discussion.  It is well settled that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).
Legal Standards
Following the issuance of a final decision, relief may be sought pursuant to Sections 703(f) and (g) of the Public Utility Code, 66 Pa. C.S. § 703(f)-(g), relating to rehearings as well as the rescission and amendment of orders.  Requests for such relief must comply with Section 5.572 of the Commission’s regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision. 
The standards for granting a petition for amendment were set forth in Duick v. Pennsylvania Gas and Water Co., 56 Pa. PUC 553 (1982) (Duick):
A petition for reconsideration, under the provisions of 
66 Pa. C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this Code section to rescind or amend a prior order in whole or in part.  In this regard we agree with the court in the Pennsylvania Railroad Company case, wherein it was stated that “[p]arties . . . cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically decided against them ….” What we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked by the commission.  Absent such matters being presented, we consider it unlikely that a party will succeed in persuading us that our initial decision on a matter or issue was either unwise or in error.
Id. at 559 (emphasis added).  Under the standards of Duick, a petition for amendment is likely to succeed only when it raises “new and novel arguments” not previously heard by the Commission or considerations which appear to have been overlooked or not addressed by the Commission.  Id.
The Commission has administrative discretion regarding whether to grant or deny a petition for amendment of an order filed under Section 703(g).  West Penn Power Co. v. Pa. Public Utility Commission, 659 A.2d 1055, 1065 (Pa. Cmwlth. 1995).  Such a petition, however, should only be granted judiciously and under appropriate circumstances, because such action results in the disturbance of a final order.  Id. (citing City of Pittsburgh v. Pa. Dep’t of Transportation, 416 A.2d 461 (Pa. 1980)).  
APW Petition to Affirm or Clarify


On September 14, 2021, pursuant to Section 703(g) of the Public Utility Code, 66 Pa. C.S. § 703(g), APW filed its Petition to Affirm or Clarify the Receivership Order entered February 9, 2018.  In its Petition, APW seeks clarification of the Order to permit it to identify and undertake investments to remediate storm damage to NHSC’s wastewater system and to record and defer the costs of any identified investments necessary to remediate the NHSC system.  Petition at 1. 

APW explains that, due to heavy rainfall associated with the remnants of Hurricane Ida, the NHSC treatment plant and plant site experienced storm damage that rendered the treatment plant and associated facilities inoperable.  Specifically, the sanitary sewer collection system was overwhelmed, and a stormwater culvert partially collapsed causing stormwater to back-up within the NHSC treatment plant site to a depth of approximately four-to-five feet.  Two system flow equalization tanks and two waste sludge holdings tanks were submerged as well as the flow equalization tank forward feed pumps’ electrical control panel.  The facility aeration blower system, including two treatment process blowers and one flow equalization/waste sludge holding tank aeration blower, and the control building along with its exterior diesel-powered emergency generator were likewise submerged.  In addition, due to an effluent rapid sand filter tank, with an ultraviolet disinfection system, floating upward, the control building containing the tank sustained damage to the roof, masonry walls, and foundation footers.  APW states that it is continuing to investigate some aspects of these issues.  APW notes that it has implemented a pump and haul operation of raw wastewater in order to continue providing service to customers, because the damage caused the plant treatment process and disinfection systems to be out of service.  APW also reports that the facilities may flood again until the partially collapsed culvert is replaced.  Petition at 1-2, ¶ 10-13, 35. 

APW notes that it was ordered to be Receiver for NHSC starting March 5, 2018, and during the pendency of the Section 529 proceeding.  APW states that it has operated the NHSC system consistent with the conditions set forth in the Receivership Order.  APW notes that, since being appointed Receiver, it has filed a total of 14 Status Reports with the Commission.  APW further notes that it took immediate action as Receiver for NHSC to address the impacts of Hurricane Ida, including the implementation of a raw wastewater pump and haul operation to avert environmental harm and to protect downstream drinking water supplies with the provision of two diesel powered Godwin pumps, three storage tanks to store wastewater prior to hauling it to a permitted treatment plant, and 800 feet of temporary piping between the plant flow equalization tank and the subject storage tanks.  APW avers that substantial investments will nonetheless be required to remediate the NHSC system.  Petition at 2, ¶ 7, 9, 15, 17, 24. 
APW states that the Receivership Order appears to authorize it to identify necessary capital investments and improvements for the NHSC system, respond to system emergencies, and record and defer expenses associated with its operation of NHSC as Receiver.  APW avers, however, that the extent of the remediation necessitated by Hurricane Ida is atypical of the remediation typically contemplated for a Receiver.  Accordingly, APW requests clarification of the Order to authorize it to (a) identify the additional, significant investments required to remediate the storm damage experienced by the NHSC system, (b) undertake the identified remediation actions to continue to provide adequate, efficient, safe, and reasonable service to the customers served by the NHSC system, and/or (c) undertake additional reasonable actions not contemplated by the Order that may be required to provide adequate, efficient, safe, and reasonable service to the customers served by the NHSC system.  APW also proposes to track the costs associated with the identified capital investments necessary to remediate the storm damage to the NHSC system for deferred regulatory accounting treatment.  APW requests authorization to record all costs, net of any insurance proceeds, incurred to remediate the storm damage to a regulatory asset account that will be eligible for future recovery.  In this regard, APW notes that the Commission has approved deferral of extraordinary expenses on numerous occasions.  APW argues that its proposal meets the definition used by the Commission to determine that deferred accounting is appropriate because the expenses and capital investments are extraordinary, not reasonably foreseeable, and non-recurring.  Petition at 16, ¶ 22, 27-28, 30-32, 34.  

Finally, APW requests expedited treatment of its Petition in order to efficiently and expeditiously move forward with remediation of the NHSC system and continue to provide customers served by the system with adequate, efficient, safe, and reasonable service.  APW asserts that the current trucking and hauling waste is not a reasonable or efficient long-term solution.  Accordingly, APW asks that the Commission issue an Order approving its Petition no later than October 7, 2021, to allow APW to rebuild the NHSC treatment facilities.  Petition at 3, ¶ 16, 35, 37. 

OCA Letter in Lieu of Answer

In its letter filed September 20, 2021, the Office of Consumer Advocate (OCA) neither supports nor opposes APW’s Petition.  The OCA states only that, if the Commission grants the Petition, we should do so by clearly indicating that the authorization for deferred accounting is for accounting purposes only and does not constitute approval for ratemaking purposes.  The OCA notes that this approach is consistent with Commission precedent as well as the case law cited by APW in support of its Petition.  OCA Letter at 1.  
Disposition
Initially, we consider the nature of APW’s Petition, which is labeled as a “Petition to Affirm or Clarify.”  Noting that the Receivership Order permits APW to petition the Commission for “modification” of the receivership, APW seeks to clarify the Order entered February 9, 2018.  Petition at ¶ 20.  Due to the circumstances presented by Hurricane Ida, APW filed its Petition on September 14, 2021.  Section 5.572 of the Commission’s regulations, 52 Pa. Code § 5.572(c), provides that petitions for reconsideration, rehearing, reargument, clarification, or others must be filed within 15 days after the order involved is entered.  Since our Receivership Order clearly contemplated possible modification or amendment, and the standard under which we consider petitions for clarification is the same as the standard for our consideration of petitions for amendment, we will treat APW’s Petition as a Petition for Amendment, which may be filed at any time pursuant to 52 Pa. Code § 5.572(d).

Upon review, we find that APW has met the standards for amendment of a final Commission order under Duick, 56 Pa. PUC at 559.  APW presents new and novel arguments that could not have been previously considered by the Commission.  APW demonstrates in its unopposed Petition that circumstances have changed since the entry of the Receivership Order.  Specifically, as a result of extraordinary weather events associated with Hurricane Ida, there has been significant storm damage to NHSC’s system that necessitates remediation action.  This change justifies revisiting the Order. 
We agree that APW is permitted to identify, list, and undertake the capital investments required to fully remediate the extraordinary storm damage sustained by NHSC to continue to provide adequate, efficient, safe, and reasonable service.  
The Receivership Order established that APW has a duty and responsibility to:
c.
Provide a listing of recommended capital improvements, identifying the capital improvements necessary to improve the performance of the system, to address or anticipate the obsolescence of portions of the system, to reduce the cost of operating the system, to provide cost savings or efficiency innovations to the system, or to comply with existing or anticipated changes to applicable laws and regulations.
. . .

e.
Respond to system emergencies by taking necessary action to ensure the continued provision of adequate, efficient, safe and reasonable service.
Receivership Order, Appendix A ¶ 1(c)-(g).  While the Receivership Order does not explicitly refer to the remediation of extraordinary storm damage sustained by NHSC, such remediation is required to comply with the law and fulfill the obligation to provide adequate, efficient, safe, and reasonable service under Section 1501 of the Public Utility Code, 66 Pa. C.S. § 1501.  Remediating the storm damage caused by Hurricane Ida is also a necessary part of responding to system emergencies.
The Commission appointed APW as the Receiver to manage and operate NHSC during the pendency of the Section 529 proceeding.  The Commission appointed APW because of its expertise and experience in operating water utilities subject to regulation under the Public Utility Code.  As detailed in the Receivership Order, the record demonstrates that, prior to the institution of the receivership, NHSC simply refused to pay its bills, leading to a sizable arrearage, and committed multiple violations of Pennsylvania environmental law.  Additionally, NHSC failed to fulfill obligations under the Public Utility Code.  Receivership Order at 12-13.  
While there has not been a final resolution of the Section 529 proceeding, the proceeding remains ongoing and, therefore, APW is presently responsible for protecting the interests of the NHSC’s customers by fulfilling specified duties and responsibilities during the pendency of the proceeding.  66 Pa. C.S. § 529(g).  Notably, NHSC has not filed an answer to APW’s Petition that would cause the Commission to delineate those duties and responsibilities in a manner other than what is reflected in the Receivership Order, i.e., with APW being the one responsible for ensuring adequate, efficient, safe, and reasonable service.  Thus, we amend our Receivership Order to add an additional provision clarifying that APW has a duty and responsibility to identify, list, and undertake the capital investments required to fully remediate extraordinary storm damage sustained by NHSC to continue to provide adequate, efficient, safe, and reasonable service as set forth in Appendix A to this Order.  Appendix A at ¶ 1(a).  
Additionally, we agree that APW should be permitted to record and defer the costs associated with the remediation of the NHSC system as a regulatory asset.  In relation to other, more recent proceedings under Section 529, the Commission has designated to the receiver a duty and responsibility to establish deferred accounting treatment for reasonable capital costs incurred by the receiver to restore safe, adequate, and reasonably continuous service to the customers of the utility at issue and to present those costs for recovery as part of a subsequent base rate proceeding if not recoverable from the utility at issue.  See e.g., In re: The Indian Springs Water Company, Docket No. M-2019-3011972 (Order entered August 8, 2019).  The Commission finds that application of the same provision is appropriate here.  Thus, we amend our Receivership Order to account for these additional provisions as reflected in Appendix A to this Order.  Appendix A at ¶ 1(b).  We note that APW’s authorization for deferred accounting is for accounting purposes only and does not constitute approval for ratemaking purposes.
With regard to other conditions that may be necessary in light of the storm damage sustained by the NHSC system, the Commission affords APW with the additional option of moving forward with the capital investments by installing the facilities and leasing the facilities to NHSC.  This option is reflected in Appendix A to this Order.  Appendix A at ¶ 2(a).  The Receivership Order authorizes APW to “directly provide financing for NHSC” if NHSC is “unable to obtain necessary financing for ensuring the continued provision of adequate, efficient, safe, and reasonable service to the customers of NHSC.”  Receivership Order, Appendix A at ¶ 2(a).  APW may wish to retain ownership of the facilities if it funds the installation of the facilities, rather than provide debt or equity funding to NHSC for NHSC’s use.  If the Commission does not order the acquisition of the NHSC system by APW at the conclusion of the Section 529 proceeding, APW may make reasonable arrangements to continue to lease or transfer the facilities to NHSC upon Commission approval.  See 66 Pa. C.S. § 529(d).  If the Commission directs acquisition of the NHSC system by APW, the option of leasing the facilities that APW funds to NHSC now, may avoid a situation in which APW purchases facilities that it already funded.  See 66 Pa. C.S. § 529(d)-(e).  Nonetheless, APW retains the ability to determine how to proceed with its capital investments pursuant to its duties and responsibilities as Receiver.  

Further, as part of the existing requirement to file Status Reports during the receivership, the Commission directs APW to include in its Status Reports information regarding its intended remediation action and progress in remediating the NHSC system.

In its August 2, 2021 Status Report, APW indicated that it intends to provide its next Status Report on or before November 1, 2021.  Beginning with that Status Report, APW is required to report data regarding the estimated cost of repairs versus the estimated cost of replacement of the affected NHSC facilities, timelines for implementing those options, and the option that APW selects or intends to select.  APW is also required to provide schedules, updates, and recommendations regarding the remediation action in future status reports until all necessary capital improvements have been completed and placed into service.  We will amend our Receivership Order to encompass this Status Report requirement.  See Appendix A at ¶ 2(b).  
Finally, we direct the parties to the Section 529 proceeding to discuss the implications of the event described in APW’s Petition as it relates to NHSC’s technical, financial, and managerial fitness as well as the provisions of this Order and Appendix A to this Order as part of that proceeding.  We also note that APW’s receivership and the NHSC Section 529 proceeding began more than three years ago.  While the receivership protects the health, safety, and welfare of NHSC’s customers during the Section 529 proceeding, it also appears to have the effect of complicating any remediation action and cost recovery stemming from extraordinary events, such as Hurricane Ida, among other things.  Under Section 529, the Commission has the discretion to appoint a receiver to ensure that customers of a small wastewater utility and the affected public will receive safe and adequate service during the pendency of a Section 529 proceeding.  66 Pa. C.S. § 529.  Receiverships, however, are designed to be temporary in nature.  Therefore, in order to alleviate the complications that may be associated with a long-term receivership and to provide all parties to this proceeding, and NHSC customers, with a sense of finality moving forward, the Commission hereby directs the OALJ to conduct proceedings
 and issue a Recommended Decision in the Section 529 proceeding at Docket No. I‑2018‑3001161 no later than June 30, 2022.  

CONCLUSION
For the reasons set forth above, the Commission hereby grants APW’s Petition subject to the conditions established herein.  We amend the duties and responsibilities of the Receiver identified in the Receivership Order entered February 9, 2018 Order, at Docket No. M-2018-2645983, as set forth in this Order and in Appendix A.  We also 
direct the OALJ to conduct proceedings and issue a Recommended Decision in the Section 529 proceeding at Docket No. I-2018-3001161; THEREFORE,

IT IS ORDERED:


1.
That Aqua Pennsylvania Wastewater, Inc.’s Petition to Affirm and Clarify is hereby granted as modified by this Order. 


2.
That Aqua Pennsylvania Wastewater, Inc. shall continue to act as Receiver for the North Heidelberg Sewer Company during the pendency of the Section 529 proceeding at Docket No. I-2018-3001161 pursuant to the February 9, 2018 Order at Docket No. M-2018-2645983 and in accordance with this Order and Appendix A hereto. 


3.
That the Office of Administrative Law Judge shall conduct proceedings and issue a Recommended Decision in the Section 529 proceeding at Docket No. I‑2018‑3001161 no later than June 30, 2022.  As part of that proceeding, the parties shall discuss the implications of the event described in Aqua Pennsylvania Wastewater, Inc.’s Petition as it relates to the North Heidelberg Sewer Company’s technical, financial, and managerial fitness, as well as the provisions of this Order and Appendix A hereto.


4.
That a copy of this Order be served on all parties to the proceedings at Docket Nos. I-2018-3001161 and M-2018-2645983. 

[image: image1.png]


BY THE COMMISSION

Rosemary Chiavetta

Secretary

(SEAL)

ORDER ADOPTED:  October 7, 2021
ORDER ENTERED:  October 7, 2021
APPENDIX A

Supplement to Docket No. M-2018-2645983
1. That the Receiver, in its capacity as receiver of the North Heidelberg Sewer Company (NHSC), shall have the following duties and responsibilities:
a. Identify, list, and undertake capital investments required to fully remediate the extraordinary storm damage sustained by NHSC, to provide adequate, efficient, and safe, and reasonable service.
b. Establish deferred accounting treatment for reasonable capital costs incurred by the Receiver to restore safe, adequate, and reasonably continuous service to NHSC’s customers and to present those costs for recovery as a part of a subsequent base rate proceeding if not recoverable from NHSC.
2.
That the Receiver in its own capacity, shall have the following duties and responsibilities:
a.
Make capital investments required to fully remediate the extraordinary storm damage sustained by NHSC by, at the Receiver’s option, installing the facilities and leasing the facilities to NHSC.  
b.
Provide data regarding the estimated cost of repairs versus the estimated cost of replacement of the NHSC facilities that require remediation due to extraordinary storm damage, timelines for implementing those options, and the option that the Receiver selects or intends to select in each of the Receiver’s Status Reports, and provide tentative schedules, updates, and recommendations regarding the remediation action in future Status Reports until all necessary capital improvements have been completed and placed into service.
� On April 6, 2017, the full Commission ratified the Chairman’s Ex Parte Emergency Order finding that it was in the public interest.  Pa. Public Utility Commission v. North Heidelberg Sewer Company, Docket No. P�2017-2594688 (Ratification Order entered April 6, 2017). 


� On February 1, 2019, the presiding ALJ suspended the litigation schedule in the Section 529 proceeding given the status of the administration of the estate of Joseph M. Aicholz, Jr., the deceased owner and CEO of NHSC.  Section 529 Investigation of North Heidelberg Sewer Co., Docket No. I�2018-3001161 (Order Granting Motion to Delay Procedural Schedule issued February 1, 2019). On January 30, 2020, counsel for NHSC filed a Status Report indicating that the matter should proceed.
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