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BEFORE THE 
PENNSYVLANIA PUBLIC UTILITY COMMISSION 

 
 

Valuation of Acquired Municipal Water  : 
and Wastewater Systems – Act 12 of 2016  : Docket No. M-2016-2543193 
Implementation     : 
 

________________________________________________________________ 
 

COMMENTS OF PENNSYLVANIA-AMERICAN WATER COMPANY 
________________________________________________________________ 

AND NOW COMES Pennsylvania-American Water Company (“PAWC”), pursuant to the 

Tentative Supplemental Implementation Order (“2024 TSIO”) entered by the Pennsylvania Public 

Utility Commission (“Commission”) on February 7, 2024, and published in the Pennsylvania 

Bulletin on February 17, 2024, to submit these Comments on the 2024 TSIO. 

 

I. INTRODUCTION 

PAWC is the largest regulated public utility corporation duly organized and existing under 

the laws of the Commonwealth of Pennsylvania, engaged in the business of collecting, treating, 

storing, supplying, distributing and selling water to the public, and collecting, treating, transporting 

and disposing of wastewater for the public.  It has completed approximately one dozen application 

proceedings pursuant to Section 1329 and has several additional Section 1329 applications at 

various stages of the process (i.e., executed contracts, in preparation, filed but not yet conditionally 

accepted, pending before the Commission and pending before the Commonwealth Court of 

Pennsylvania (“Commonwealth Court”)1).  PAWC and its counterparties relied upon the express 

language of Section 1329, as well as appellate court decisions and the Commission’s prior 

 
1  In addition to cases that have been finally accepted for filing, PAWC has signed Asset Purchase Agreements to 
acquire the following systems:  (1) the wastewater system of Towamencin Township, (2) the wastewater system of 
the Elizabeth Borough Municipal Authority, and (3) the wastewater system of East Coventry Township. 
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guidance, implementation orders and decisions, in negotiating those contracts and entering into 

the transactions.  PAWC has already dedicated extensive time and resources to those transactions. 

 PAWC thanks the Commission for the opportunity to submit comments on its proposal.  

Section 1329 applications have received considerable attention from political leaders and in the 

media recently.  It is prudent for the Commission and interested stakeholders to address these 

concerns at this time. 

 

II. BACKGROUND  

Before considering any proposed changes to the Section 1329 process, the Commission 

should review and expressly acknowledge the history of and legislative intent behind Section 1329.  

Act 12 of 2016 added Section 1329 to the Pennsylvania Public Utility Code (“Code”), 66 Pa. C.S. 

§ 1329, effective June 13, 2016.  In pertinent part, Section 1329 addresses the valuation of the 

assets of municipally or authority-owned water and wastewater systems that are acquired by 

investor-owned water and wastewater utilities or entities.  For ratemaking purposes, the rate base 

of the acquired system is the lesser of the negotiated purchase price or the average of two appraisals 

completed by utility valuation experts (“UVEs”). 

A. PRIOR COMMISSION DECISIONS IMPLEMENTING AND 
INTERPRETING SECTION 1329 

 In 2016, the Commission explained the legislative intent behind Section 1329: 

Throughout the Commonwealth, there are a number of water and wastewater 
systems owned by municipal corporations or authorities.  For these systems, sale to 
an investor-owned public utility or entity can facilitate necessary infrastructure 
improvements and ensure the continued provision of safe, reliable service to 
customers at reasonable rates.  However, current law dictated by 66 Pa. C.S. § 
1311(b) of the Code relating to the valuation of utility property discourages these 
acquisitions because the value of the property is defined as the original cost of 
construction less accumulated depreciation rather than the acquisition cost.  
Systems that are greatly depreciated or that were constructed using grants or 
contributions in aid of construction could have valuations so low that sales of the 
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systems would be less advantageous or could cause financial hardships to the 
municipal corporations and authorities. 

 
 To remedy this situation, Section 1329 establishes an alternative process for 
ratemaking purposes for valuating certain water or wastewater systems.  Section 
1329 provides a process to determine the fair market value of a water or wastewater 
system of a municipality or authority that is acquired by a public utility or entity.  

 
Implementation of Section 1329 of the Public Utility Code, Docket No. M-2016-2543193 

(Tentative Implementation Order entered Jul. 21, 2016) (“Tentative Implementation Order”) at 2.  

See also, Application of Pennsylvania-American Water Company to Acquire the Wastewater 

Collection and Treatment System Owned by the Butler Area Sewer Authority, Docket No. A-2022-

3037047 (Opinion and Order entered Nov. 16, 2023) (“BASA Order”) at 59 (citing, inter alia, the 

Tentative Implementation Order for the proposition that “Section 1329 reflects a determination by 

the General Assembly that fair market value acquisitions of municipal water and wastewater 

systems further the public interest”). 

In the Tentative Implementation Order, at 3, the Commission added: 

Section 1329 mitigates the risk that a utility will not be able to fully recover its 
investment when water and wastewater assets are acquired from a municipality or 
authority.  Section 1329 enables a public utility or entity to utilize fair market 
valuation when acquiring water and wastewater systems located in the 
Commonwealth that are owned by a municipal corporation or authority.  A fair 
market valuation is not tied to the original cost of construction minus the 
accumulated depreciation.  Rather, a fair market valuation allows consideration of 
cost, market, and income approaches in valuing the system.  Section 1329(a)(3).  In 
sum, Section 1329 allows enhanced rate base adjustments based upon the lesser of 
fair market value of the acquired assets or the negotiated price.   
 

 In 2018, the Commission noted that Section 1329 “has encouraged the sale of public water 

and wastewater assets at market rates,” but the Commission perceived room for improvements in 

Commission procedures and guidelines.  Implementation of Section 1329 of the Public Utility 

Code, Docket No. M-2016-2543193 (Tentative Supplemental Implementation Order entered Sep. 

20, 2018) (“2018 Tentative Supplemental Implementation Order”) at 1.  In the 2018 Tentative 
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Supplemental Implementation Order, at 4-7, the Commission again elaborated on the legislative 

intent behind Section 1329: 

Section 1329 works to:  (1) provide certainty as to the value of acquired utility 
property; (2) remove regulatory barriers to the prudent sale of public water and 
wastewater assets; (3) protect a Seller from having to offer public assets for sale at 
below-market rates; and (4) allow a Buyer to recover market-based investment in 
those public assets through regulated rates. 

The development of water and wastewater service throughout the 
Commonwealth over the years has led to the creation of large numbers of 
geographically dispersed water and wastewater systems owned by municipal 
corporations or authorities.  For these systems, sale to a larger, well-capitalized and 
well-run regulated public utility or entity can be prudent because it can facilitate 
necessary infrastructure improvements and access to capital markets, and, 
ultimately, it can ensure the long-term provision of safe, reliable service to 
customers at reasonable rates. 

Prior to the enactment of Section 1329, however, the Public Utility Code 
worked to discourage the acquisition of these systems because Section 1311(b) 
requires, for rate setting purposes, that the Commission value acquired property at 
the original cost of construction less accumulated depreciation, in short, at 
depreciated original cost.  In the context of utility acquisitions, Section 1311(b) 
discourages utilities from paying more than depreciated original cost for acquired 
systems because the Public Utility Code greatly restricts return of or on acquisition 
investment on water or wastewater systems above depreciated original cost.  66 Pa. 
C.S. § 1327; 52 Pa. Code § 69.711(b)(2). 

 
As to municipalities and authorities, applying the “depreciated original 

cost” valuation method is problematic for multiple reasons.  First, the municipality 
or authority is an extension of state government and generally does not use 
depreciation deductions for tax avoidance because it has no tax expense.  Also, 
these systems are not required to employ regulated cost-plus-profit rate setting 
methods like investor-owned public utilities.  As a result, a Seller will not generally 
have records on which to base a depreciated original cost valuation.  In any event, 
the value of the post hoc depreciated original cost valuation, i.e., the original cost 
study conducted for purpose of sale, has been subject to considerable debate.  52 
Pa. Code § 69.721; Final Policy Statement on Acquisitions of Water and 
Wastewater Systems, Docket No. M-00051926, 251 P.U.R. 4th 187 (Order Entered 
August 17, 2006). 

 
Next, the assets and book value of most every Seller are inextricably linked 

to the historical development of the political subdivision it serves.  That is, most 
municipal systems in the Commonwealth are of vintages that would be nearly, if 
not fully, depreciated if an accurate original cost study were used to establish 
system valuation.  Also, municipalities and authorities will often have used 
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government grants or contributions in aid of construction (both excluded from rate 
base) as tools to finance system expansions and improvements over that time.  
Because of this lack of rate base eligible infrastructure, traditional ratemaking 
principles would dictate a low net tangible asset value, and thus, little regulatory 
yield at sale. 

In contrast to mandating depreciated original cost valuation, Section 1329 
seeks to examine valuation from a market-based perspective.  As a business, a 
municipal or authority system is often a viable concern able to generate adequate 
future cash flow to provide essential utility service to its customers in the near term.  
Section 1329 recognizes that no reasoned argument would propose that these public 
assets are of marginal value simply because the book value and the Commission’s 
traditional rate setting methodology dictate as much.  Rather, the valuation methods 
of Section 1329 provide municipalities and authorities with a wholistic recognition 
of the fair market value of the public assets they seek to sell based on a balancing 
of accepted business valuation principles, specifically, the cost, market, and income 
approaches.  66 Pa. C.S. § 1329(a).  Thus, for sale purposes, Section 1329 works to 
value public assets as the businesses they are as opposed to what their value might 
be under regulatory accounting for depreciated utility assets. 

From the perspective of the Buyer, paying more than depreciated original 
cost for these public assets has been problematic.  Except under the limited 
circumstances noted above, if a regulated public utility paid a fair market value for 
these public assets, the Public Utility Code and precedent argued against recovery 
of what was arguably an investment that did not benefit all its ratepayers.  
Middletown Twp. v. Pa. Public Utility Commission, 482 A.2d 674, 683 (1984).  
Thus, the Public Utility Code and applicable precedent would put the Seller and 
Buyer at loggerheads over valuation, and therefore, price.  That is, a municipality 
could know that a sale was prudent long-term but could not justify selling its assets 
at what appeared to be a “fire sale” depreciated original cost, and the regulated 
utility could do no more than pay depreciated original cost for fear of experiencing 
a financial loss in a subsequent Chapter 13 rate proceeding. 

Section 1329 mitigates these risks to both the Seller and to the Buyer.  
Section 1329 enables a Seller to price its public assets at a market value based on 
reasonable business valuation principles and enables a Buyer to recover its 
investment in those public assets at that market-based value.  In sum, Section 1329 
encourages a realistic approach to the sale of public assets based upon the fair 
market value of those assets. 

In terms of the valuation of systems sold pursuant to Section 1329, the 2018 Tentative 

Supplemental Implementation Order stated: 

The fair market value provision of Section 1329(a) is a significant departure from 
the Commission’s current depreciated original cost rate base valuation principle.  
Section 1329 provides for three (3) data points to confirm that the acquisition price 
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for a Seller is a reasonable approximation of the fair market value of the business 
being sold:  (1) the arms-length price negotiated between the Seller and the Buyer; 
(2) an independent market-based appraisal of the Seller’s system by the Utility 
Valuation Expert hired by the Seller; and (3) an independent market-based appraisal 
of the Seller’s system by the Utility Valuation Expert hired by the Buyer.  Section 
1329(g) defines UVEs as persons independently hired by a Seller and Buyer to 
conduct the required economic valuation of the Selling Utility’s system to 
determine its fair market value. 

 
Section 1329(c) mandates that the valuation of the Seller that may be 

incorporated into the ratemaking rate base of the Buyer is the lesser of:  (1) the 
arms-length price negotiated between the Seller and Buyer or (2) the fair market 
value of the Seller.  However, Section 1329(g) further defines Fair Market Value 
for that comparison as the average of the two independent UVE valuations.  66 Pa. 
C.S.  § 1329(g).  Therefore, three mandatory market-based valuations are ultimately 
reduced to two data points, the lesser of which is incorporated in the Buyer’s 
ratemaking rate base. 

 
The Commission expects that Buyers will use UVE valuations to serve as a 

confirmation of sound business judgement particularly on the part of an Acquiring 
Public Utility.  In this regard, the quality of the fair market appraisals represents the 
most important feature of the Section 1329 process and key driver for the fairness 
of the price to be paid by the Acquiring Public Utility.  The Commission has 
observed substantial variances, in some case, for the fair market valuation of the 
same properties due to inconsistent assumptions and flaws in the appraisal 
methodology.  As such, to the extent that the Commission can establish appropriate 
guidelines and consistent assumptions for Section 1329 appraisals by the UVEs, it 
can be expected that any future variances in the fair market value appraisals for the 
same property can be reduced and, concomitantly, the Commission and 
stakeholders can have a greater degree of confidence in the fairness and 
reasonableness of the negotiated purchase price.   

 
As a related matter, stakeholders are invited to discuss the range of values 

Section 1329 proceedings have developed to date and to provide comment on 
whether the Commission should use that data as a check on the reasonableness of 
the negotiated purchase price.  For example, if an Acquiring Public Utility’s 
average rate base cost per customer were approximately $3,500, what multiple of 
that amount represents a reasonable acquisition price given that a Section 1329 fair 
market value implicitly endorses that some subsidy will occur? 
 

In the 2018 Tentative Supplemental Implementation Order, at 17-18, the Commission 

noted that it had seen substantial variances in the fair market valuation of the same properties.  The 

Commission expressed the hope that it could establish “appropriate guidelines” that would reduce 
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variances in fair market valuations, thereby increasing public confidence in the reasonableness of 

the negotiated purchase price.  In Implementation of Section 1329 of the Public Utility Code, 

Docket No. M-2016-2543193 (Final Supplemental Implementation Order entered Feb. 28, 2019) 

(“Final Supplemental Implementation Order”) at 75, however, the Commission concluded 

“Section 1329 does not contain valuation guardrails.” 

Finally, the Commission has considered the interplay between Section 1329 and Section 

1311(c) of the Code, 66 Pa. C.S. § 1311(c) (allowing a portion of a water and wastewater utility’s 

wastewater revenue requirement to be allocated to water customers).  In Pennsylvania Public 

Utility Commission v. Pennsylvania-American Water Company, Docket Nos. R-2020-3019369, et 

al. (Opinion and Order entered Feb. 25, 2021) at 82, the Commission stated: 

We also agree with [PAWC’s] argument that, in the circumstances, applying 
Section 1311(c) in conjunction with Section 1329 is in the public interest because 
otherwise, larger viable public utilities would be discouraged from acquiring 
municipal water and wastewater systems and contravene the legislative intent and 
the Commission’s policy of encouraging consolidation and regionalization. 

It is with the Commission’s historic positions on Section 1329 in mind that the Commission should 

approach the 2024 TSIO.  The Commission should be cognizant of the need for regulatory certainty 

and the importance of such certainty to the attraction of capital to the Commonwealth’s utility 

infrastructure. 

B. COMMONWEALTH COURT DECISIONS INTERPRETING SECTION 
1329 

To date, the Commonwealth Court has issued two decisions interpreting Section 1329.  In 

McCloskey v. Pennsylvania Public Utility Commission, 195 A.3d 1055 (Pa. Cmwlth. 2018), alloc. 

denied, 207 A.3d 290 (Pa. 2019), the Commonwealth Court summarized Section 1329, 

concluding:  “In sum, Section 1329 allows a utility to cover the full costs of its investment in 

purchasing the new system from ratepayers.  Applied to the rate base is a rate of return or profit 
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that a utility is to enjoy from owning and operating the system, and together with anticipated 

revenues and expenses, rates are determined.”  195 A.3d at 1058.  Significantly, the 

Commonwealth Court further stated: 

Valuing the assets at fair market value rather than cost will usually result in a higher 
price for the assets added to the rate base than the one previously used.  All things 
being equal, this increase in the rate base amount will normally require extra 
revenues to support the purchase price as well as an increased rate of return, because 
the private utility, not being tax exempt, will have higher capital costs and a right 
to a profit.  However, Section 1329(d)(1) of the Code recognizes that the sale will 
have to be approved under Section 1102 of the Code, and the Commission must 
take into consideration the effect of rates if the sale is approved. 

Id. at 1066. 

The Commonwealth Court stated “central to this appeal is the question of what factors the 

Commission must consider before approving an acquisition.”  195 A.3d at 1064.  In City of York 

v. Pennsylvania Public Utility Commission, 295 A.2d 825, 829 (Pa. 1972), the Supreme Court of 

Pennsylvania (“Supreme Court”), held that the Commission must consider, at least in a general 

fashion, the effect that an acquisition will have on future rates to consumers.  Consequently, in 

McCloskey, the Commonwealth Court held that the Commission must address rate impacts when 

deciding whether an acquisition satisfies the affirmative public benefits test of subsection (a) of 

Section 1103 of the Code.  The balancing test established in that subsection requires that the 

Commission “weigh all the factors for and against the transaction, including the impact on rates, 

to determine if there is a substantial public benefit.”  Id. at 1067. 

Finally, in McCloskey, the Commonwealth Court held that customers of the buyer and the 

seller have a due process right to receive individualized notice of the proposed acquisition.  Id. at 

1068-69.  The Commission’s decision in a Section 1329 acquisition proceeding will determine the 

rate base that will be used in future base rate cases to set rates.  Since an increase in rates involves 

a substantial property right, the Commonwealth Court concluded that customers have a due 
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process right to notice of the acquisition in accordance with 52 Pa. Code § 53.45.  McCloskey at 

1068-69. 

The Commonwealth Court next construed Section 1329 in Cicero v. Pennsylvania Public 

Utility Commission, 300 A.2d 1106 (Pa. Cmwlth. 2023), petitions for allocatur pending.  In that 

case, the Commonwealth Court stated that nothing in Section 1329 or McCloskey alters the 

requirements of Sections 1102 and 1103 of the Code.  “[I]n every Section 1329 case, it must be 

shown that the affirmative public benefits that arise from and are specific to a transaction outweigh 

the harms of the transaction.”  300 A.2d at 1120.  Balancing the benefits against the detriments of 

that particular  transaction, the Commonwealth Court found that the known harms of the 

transaction (primarily, but not limited to, the rate impact of the transaction) outweighed the 

benefits of the transaction.  In part, the Commonwealth Court found that the detriments of the 

transaction outweighed the benefits because the system was already providing the same or similar 

benefits without the rate increase that would occur if the transaction was approved.   

C. THE RESULTS OF PRIOR SECTION 1329 DECISIONS 

 As discussed above, the Commission has stated that the legislative intent behind Section 

1329 was to allow municipalities to monetize their assets, at the full value of those assets, in order 

to address their financial challenges (e.g., reducing unfunded pension liabilities, stabilizing taxes, 

or funding economic development, public safety or infrastructure investment projects).  

Consequently, it is appropriate for the Commission take this opportunity to reflect on the results 

of its prior approval of several Section 1329 applications. 

 The City of McKeesport (“McKeesport”) – the first municipality to close on a Section 1329 

acquisition – provides one example of the positive effects of Section 1329 transactions.  

McKeesport faced a number of challenges:  it was in danger of being declared a “financially 

distressed” municipality pursuant to Act 47; it had significant unfunded pension liabilities; it 
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needed to make street and infrastructure repairs; and it needed to keep essential government 

services affordable.  By selling the wastewater system to PAWC, McKeesport was able to avoid 

insolvency.  McKeesport also was able to stabilize taxes by making safe, market-based 

investments.  In addition, McKeesport launched the “McKeesport Rise Project” to eliminate blight, 

purchase new paving equipment, and increase street paving. 

 The City of York (“York”) provides a recent example of a Section 1329 success story.  

York had a $14 million budget deficit due to increased pension and health care costs.  Providing 

safe, reliable wastewater service became increasingly difficult for York due, in part to aging 

infrastructure and the lack of funding for maintenance.  Numerous permit violations led to a 

consent order by the United States Environmental Protection Agency.  Moreover, surrounding 

municipalities that received bulk treatment service from York were greatly concerned about 

York’s continuing ability to provide service of adequate quality and the resulting adverse impact 

upon local economic development.  They were in fact pursuing alternative treatment options 

(which would have led to de-regionalization and de-consolidation of wastewater service in the 

area).  By selling the wastewater system, York was able to eliminate long-standing debts, avoid 

significant tax increases, and build a reserve for ongoing fiscal health, public works and 

community resources.  York was also able to ensure that customers has access to low-income grant 

and discount programs that previously had not been available, and surrounding municipalities now 

have a bulk treatment provider upon which they can rely. 

 The Commission should make every effort to ensure that 2024 TSIO does not prevent 

similar “Section 1329 Success Stories” in the future.  The intent of the Legislature in passing 

Section 1329, as previously acknowledged by the Commission, was to provide a meaningful tool 

for municipal entities within the Commonwealth to address their financial challenges.  Section 
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1329 has been successful in that respect.  The Commission should not, through the 2024 TSIO, 

subvert that legislative intent by depriving the Commonwealth’s municipal entities of the 

opportunity to realize the full value of their property.  The relevant issue in a Section 1329 

application proceeding with regard to rate base is whether the Commission believes that it will be 

able to manage rates to be “just and reasonable” on a going-forward basis . . . not whether a 

municipal entity is entitled to the full value of its property. 

Section 1329 acquisitions have also promoted the regionalization and consolidation of 

water and wastewater systems, consistent with the Commission’s Statement of Policy at 52 Pa. 

Code § 69.721.  For example, PAWC purchased the Valley Township water treatment and 

distribution system, which had been a bulk water customer of PAWC, pursuant to Section 1329.  

PAWC also acquired the Borough of Kane Authority’s wastewater system, which was within the 

footprint of PAWC’s water system, pursuant to Section 1329.  The Commission has recognized 

that increased regionalization and consolidation can result in environmental and economic benefits 

to consumers, in part, because it allows the industry to institute better management practices and 

achieve greater economies of scale. 

The Commission should not ignore the successes resulting from Section 1329 as it goes 

about trying to fix what the Commission currently perceives to be problems with Section 1329.  

Moreover, the Commission should recognize that its statutory duty is to implement Section 1329 

consistent with the intent of the Legislature in enacting it . . . not to change or nullify statutory law.  

Only the Legislature, in accordance with constitutional processes, can change a statute. 
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III. SUMMARY AND GENERAL COMMENTS 

 The 2024 TSIO proposes four revisions to the Commission’s existing Section 1329 

procedures.  PAWC does not intend to oppose the proposals at this time, provided that they do not 

apply to acquisitions in progress (as defined below) and provided that the Commission expressly 

recognizes the limitations on its powers to change or nullify Section 1329.  PAWC nevertheless 

has some concerns and some suggested modifications.  Moreover, PAWC reserves its right to 

oppose the proposals in the future if it appears that, after experience, the proposals are not serving 

their intended purpose or are otherwise contrary to the public interest.  Before discussing each 

specific proposal, PAWC offers these general comments and respectfully requests that the 

Commission expressly acknowledge the limitations on its powers in the final order. 

 A. THE 2024 TSIO CANNOT ESTABLISH BINDING NORMS 

PAWC recommends that the Commission’s final order clearly state that it does not 

establish binding norms.  As the Commission stated in Chapter 14 Implementation, Docket No. 

M-00041802F0002 (Declaratory Order entered November 21, 2005) at 12-13 (note omitted):  

Since the Implementation Orders are not adjudications, they should not be 
construed to have created “binding norms” that have the force of law.  If they are 
so interpreted, then the Implementation Orders would be illegal because they are in 
the nature of unpromulgated regulations.  See, e.g., Pa. Human Relations 
Commission v. Norristown Area School District., 374 A.2d 671, 679 (Pa. 1977), 
Hardiman v. Commonwealth, Department of Public Welfare, 550 A.2d 590 (Pa. 
Cmwlth. 1988). 
 
 A statement of policy is defined in the Commonwealth Documents Law as: 

any document, except an adjudication or a regulation, promulgated 
by an agency which sets forth substantive or procedural personal or 
property rights, privileges, immunities, duties, liabilities or 
obligations of the public or any part thereof, and includes, without 
limiting the generality of the foregoing, any document interpreting 
or implementing any statute enforced or administered by such 
agency. 
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45 Pa. C.S. § 501 (“Statement of Policy”) (Emphasis added).  These 
Implementation Orders fit within this definition.  Accordingly, the Commission 
agrees with the argument of [Philadelphia Gas Works] that the Implementation 
Orders at issue constitute policy statements setting forth how the Commission 
intends to interpret Chapter 14 in future adjudications and rulemakings. 
 

If the Commission intends to strictly enforce any of the four proposals, it must adopt a regulation 

– in compliance with the Pennsylvania Regulatory Review Act (71 P.S. § 745.1 et seq.) and 

Commonwealth Documents Law (45 P.S. § 1102 et seq.) – rather than an Implementation Order. 

PAWC is particularly concerned that the Commission will apply the proposed 

reasonableness review ratio (“RRR”) as a binding norm.  This approach would essentially set a 

cap on the purchase price of a system well below the average of the two UVE appraisals.  This 

approach would be contrary to the Commission’s prior interpretation of Section 1329, which was 

that Section 1329 does not contain valuation guardrails.  Moreover, in PAWC’s experience, the 

purchase price of most if not all Section 1329 acquisitions have been less than the average of the 

two appraisals completed by UVEs.  Thus, it is unclear why valuation guardrails are needed. 

As an agency created by the General Assembly, the Commission has only the powers given 

to it by the General Assembly, either explicitly or implicitly.  Feingold v. Bell Tel. Co. of Pa., 383 

A.2d 791, 794 (Pa. 1977).  Those powers do not include re-writing state statutes.  Any substantive 

changes to Section 1329 must go through the legislative process.  Until that occurs, the 

Commission must continue to abide by its duties as specified by the Legislature.  The Commission 

cannot nullify statutory law, either overtly or through actual conduct. 

Using the RRR to set a cap on the purchase price of a system would be bad public policy.  

First, it would give authorities bidding on municipal systems an advantage over public utilities 

because authorities would not be subject to the Commission’s rules.  This was not the Legislature’s 

purpose in enacting Section 1329.  Second, this approach could reduce competition among utilities 
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bidding on systems, because they would all bid the most that they can under the RRR.2  Third, this 

approach could undermine the Legislature’s intention to encourage the sale of municipal systems 

to public utilities because municipal officials may be reluctant to sell a municipal asset for 

significantly less than the value of that asset, as determined by the average of the two appraisals 

completed by UVEs. 

The Commission’s proposal is similar to currently-pending H.B. 1865, which proposes a 

cap on the purchase price of a Section 1329 transaction (125% of the depreciated original cost of 

the system).  Section 1329 has been adopted by the General Assembly; H.B. 1865 has not yet been 

enacted by the General Assembly.  The Commission should not implement Section 1329 in a way 

that modifies it to adopt an approach that has not yet been enacted by the Legislature. 

Pursuant to Section 1329, an acquiring utility is entitled to place into rate base the lower 

of:  the negotiated purchase price or the average of the two appraisals completed by utility 

valuation experts.  In contrast, Section 1329 gives the Commission discretion to decide who pays 

the cost of the higher utility rates resulting from the sale of the system.  The Commission has many 

tools at its disposal in exercising this authority.  For example, the Commission could require that 

the increased revenue requirement be paid entirely by the existing customers of the selling system.  

If the Commission would adopt this approach, municipal officials deciding whether or not to sell 

a system would need to balance the benefits from the one-time sale of a municipal asset against 

the cost from higher utility rates going forward due to the sale.  Focusing on the Commission’s 

authority to decide who pays the cost of higher utility rates would be more consistent with Section 

1329 than limiting the purchase price that the parties can negotiate. 

 
2  Competing public utilities would be forced to compete on the basis of non-recoverable acquisition premiums.  Such 
competition is destructive and contrary to the public interest because it would encourage public utilities to engage in 
risky financial behavior that could have a detrimental long-term impact upon the public utility’s ability to provide a 
high quality of service. 



 15 

In short, the RRR cannot be a litmus test for approval of a Section 1329 application.  It 

must be merely one of many public interest factors that the Commission takes into consideration.  

If the Commission intends to do something more with the RRR, the Commission must go through 

the Legislature.3 

B. THE COMMISSION SHOULD NOT FOCUS EXCLUSIVELY ON THE 
RRR 

 PAWC recommends that the Commission’s final order clearly state that the RRR is one 

factor among many that the Commission will consider when weighing the benefits against the 

detriments of the proposed acquisition.  In McCloskey, discussed above, the Commonwealth Court 

held that the Commission must consider the rate impacts of a transaction when it determines 

whether the transaction passes the affirmative public benefit test.  There is a difference, however, 

between the RRR and the rate impact of a transaction on customers.  Consequently, the 

Commission cannot disapprove a proposed transaction based solely on the RRR. 

 Moreover, McCloskey made clear that, in balancing the benefits against the detriments of 

a transaction, the Commission must consider all benefits and all detriments of the transaction.  The 

Commission must consider other factors besides the RRR in determining whether a proposed 

transaction passes the affirmative public benefits test.  For example, in the BASA Order, at 61-62, 

the Commission held that the administrative law judge erred in concluding that “the potential rate 

impacts of the acquisition alone outweigh all of the” benefits of the proposed transaction.  Among 

other things, the Commission noted that disapproval of the proposed transaction would necessitate 

a substantial rate increase – just as approval of the proposed transaction would necessitate a 

 
3  Since the RRR is not a binding norm, the Commission should clarify that the RRR should not be considered a 
“jurisdictional exception” by Utility Valuation Experts under the Uniform Standards of Professional Appraisal 
Practice.  If considered a jurisdictional exception, appraisals would be artificially skewed downward toward the rate 
base resulting from the RRR.  The RRR is only a guidepost for determining whether an acquisition produces an 
affirmative public benefit of a substantial nature (not a cap on ratemaking rate base).  Therefore, the RRR should not 
be used by Utility Valuation Experts to determine the fair market value of the assets. 
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substantial rate increase.  The Commission should consider all of the facts of record in the 

particular case before it when determining whether the proposed transaction passes the affirmative 

public interest test.   

 PAWC respectfully submits that, if the Commission places too much emphasis on the RRR, 

it will under-value other important factors.  Other factors that should be considered include, but 

are not limited to: 

(1)   Regionalization of water and wastewater systems; 
(2)   Consolidation of water and wastewater systems; 
(3)   Need for, and comparative ability of, the buyer and the seller to make, needed 

improvements to the system; 
(4)    Comparative ability of the buyer and seller to make environmental improvements 

for the benefit of the citizens of the Commonwealth; 
(5)    Comparative technical fitness of the buyer and the seller; 
(6)    Comparative financial fitness of the buyer and the seller; 
(7)    Comparative legal fitness of the buyer and the seller; 
(8)  Impact of the Transaction on all relevant stakeholders (including the selling 

municipality, all customers of the buyer and the seller, and the citizens of the 
Commonwealth in general); 

(9)    Comparative customer service of the buyer and the seller; 
(10)  Comparative low-income assistance programs of the buyer and the seller; 
(11)   Comparative procedures to resolve service and rate disputes; 
(12)   Comparative abilities of the buyer and the seller to create enhanced conditions for 

economic development in the Commonwealth; 
(13)   Comparative ability of the buyer and the seller to attract capital investment to the 

Commonwealth for infrastructure remediation and improvements; 
(14)   Job retention and creation in the Commonwealth; 
(15)   Comparative ability of the buyer and the seller to engage in research and 

development of industry technology for the benefit of the Commonwealth; 
(16)   Seller’s desire to continue as owner or operator of the system; 
(17)   Financial and tax benefits to the local community; 
(18)   Comparative number of customers of the buyer and the seller over whom costs can 

be spread; 
(19)   The limitation of unnecessary competition by government entities with public 

utilities regulated by the commission; and 
(20)   The equitable shift of financial burdens associated with the system, including but 

not limited to government grants and low-interest loans and other taxpayer-funded 
subsidies, from general taxpayers of the Commonwealth and federal government 
who do not receive service from the system to ratepayers who receive service from 
the system.   

(21) Other relevant factors that may impact the public interest. 
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Since the Commission intends to consider the RRR in making its public interest determination and 

there is a real risk that the RRR would be given undue evidentiary weight (becoming an illegal de 

facto binding norm),4 the Commission should specifically identify the other factors listed above 

in its final order and commit that it will also consider those factors.5  While the Commission has 

historically considered most of these factors, the Commission is proposing something drastically 

different in the 2024 TSIO by singularly identifying the RRR.  Moreover, Commissioners have 

recently made public comments critical of Section 1329 acquisitions.  In light of these 

circumstances, the Commission should enter a final order that assures stakeholders, the legislature, 

the courts, and the public that the Commission is not predisposed to deny applications simply 

because the lower of the purchase price or the average of the UVE appraisals (i.e., the statutory 

definition of fair market value) is above the value calculated using the RRR.6 

 Indeed, if the ratemaking rate base does not exceed the rate base calculated using the RRR, 

the Commission should not consider the rate impact of the acquisition to be a public detriment in 

weighing whether there is an affirmative public benefit of a substantial nature.  Since the 

Commission intends to establish a mere “guidepost” to ensure that ratemaking rate base is 

reasonable, the determination should be made based on the remaining factors if the guidepost has 

been followed.  

 
4 This could result from application of the doctrine of expressio unius est exclusio alterius, (i.e., “the express mention 
of a specific matter in a statute implies the exclusion of others not mentioned,” Salem Twp. Mun. Auth. v. Twp. of 
Salem, 820 A.2d 888, 894 n.17 (Pa. Cmwlth. 2003)). 
5  The Commission can assure parties to the proceeding and the general public that it has given due consideration to 
each of these important factors by exercising the discipline to make specific findings of fact regarding each factor and 
reaching a conclusion of law regarding whether each factor provides a public benefit or detriment.  A generalized 
conclusion that the acquisition does not produce an overall affirmative public benefit would not give adequate 
assurance regarding whether undue weight was assigned to the RRR. 
6  The Commission should use caution to avoid any public perception that it is predisposed to deny any Section 1329 
application in which the fair market value (as defined by statute) exceeds the value of the system as calculated using 
the Commission’s RRR “guidepost.”  See 66 Pa. C.S. § 319(a)(regarding “Code of ethics”)(prohibiting Commission 
and Commission staff – including administrative law judges – from being partial or having predisposition in a matter). 
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 C. IMPACT ON PENDING ACQUISITIONS 

PAWC recommends that the Commission reconsider the proposed effective dates of the 

various proposals in the 2024 TSIO in order to avoid any potential ex post facto and impairment 

of contract issues with regard to acquisitions in progress (e.g., any acquisition for which an asset 

purchase agreement (“APA”) was signed prior to the adoption of the Chairman’s Motion on which 

the 2024 TSIO is based).  The rules proposed in the 2024 TSIO should not apply to acquisitions 

that are already in progress; it is fundamentally unfair to parties who have spent a great deal of 

time and money to structure deals based on the Commission’s existing precedent. 

The 2024 TSIO’s proposals regarding public hearings, rate impact notice, and default 

appraisal weight revisions, are proposed to go into effect 30 days after issuance of a final order.  

“Any applications filed pursuant to Section 1329 after that date would need to be submitted on the 

revised application materials in order to be considered.”  2024 TSIO at 8.  For transactions in 

progress, however, compliance with the new proposals may be impossible.  For example, if an 

APA has already been signed, compliance with the proposal requiring two public hearings to be 

held before the APA is signed appears to be impossible.  An application should not be denied 

where compliance with the 2024 TSIO is impossible because the acquisition is already in progress. 

The TSIO contemplates a flexible approach in applying the proposed RRR to Section 1329 

applications.  TSIO at 8.  PAWC respectfully submits that the Commission should also apply a 

flexible approach in applying the other three proposals in the 2024 TSIO to acquisitions that are 

already in progress. 
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IV. SPECIFIC COMMENTS 

 The 2024 TSIO proposes four revisions to the Commission’s existing Section 1329 

procedures.  PAWC will address each proposal in turn.   

 A. Public Hearings 

 The 2024 TSIO proposes that at least two public hearings be held prior to the execution of 

an APA.  These public hearings may be held in conjunction with a public meeting held by the 

municipal government in which the transaction is on the agenda, as well as other meetings or open 

houses hosted by either the acquiring utility or the selling utility. 

 PAWC does not oppose this proposal at this time.  In PAWC’s experience, most 

municipalities considering the sale of their water and/or wastewater systems already offer the 

public multiple opportunities to ask questions and express their views about a proposed transaction 

before an APA is signed.  The Commission should specify that hearings held by the selling 

municipality are adequate to satisfy this guidance. 

It is PAWC’s understanding that the required public hearings do not need to be like the 

public input hearings that are held during rate cases; an opportunity for the public to comment and 

ask questions at a meeting of the governing body of the municipality would meet the public hearing 

requirement.  PAWC suggests that the Commission’s final order clarify that the required “public 

hearings” need not be in the nature of a judicial or formal evidentiary proceeding.  Further, the 

Commission should promulgate regulations establishing uniform requirements for public hearings 

in order to ensure that the same requirements apply to all acquiring public utilities and that 

Commission staff cannot withhold acceptance of an application on the basis that Commission staff 

has a different notion of the public hearings requirements than the Commission itself. 
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 B. Rate Impact Notice 

 The 2024 TSIO would require the buyer and the seller to submit, as part of the Application 

for a Section 1329 acquisition, verifications or affidavits stating that:  

• both parties are aware of the potential rate impacts the transaction may have on the 
selling utility’s customers;  

• the selling utility has communicated the rate impacts to its existing customers; and  
• both parties understand that the Commission may modify the rate allocations as 

described in the Application. 
 

 PAWC suggests a modification in this proposal.  In Application of Pennsylvania-American 

Water Company Pursuant to Sections 1102 and 1329 of the Public Utility Code for Approval of 

its Acquisition of the Water System Assets of the Steelton Borough Authority, Docket No. A-2019-

3006880 (Opinion and Order entered Oct. 3, 2019) (the “Steelton Order”), the Commission 

approved a settlement establishing a methodology for PAWC to use when estimating the rate 

impact of an acquisition for purposes of providing customer notice.  This methodology is different 

from the methodology required by the 2024 TSIO and the methodology used by at least one other 

acquiring public utility.  The 2024 TSIO requires that customers receive a notice of the rate impact 

from “stand alone rates” (defined as rates that do not include any Section 1311(c) water/wastewater 

cross subsidization).  This methodology differs from the methodology approved in the Steelton 

Order, which requires PAWC to use the Section 1311(c) allocation from PAWC’s prior base rate 

case.  In any event, the Commission should establish a uniform formula for the calculation of rate 

impact through formal regulations to ensure a level playing field between competitors and to 

ensure that Commission staff cannot withhold acceptance of an application on the basis that staff 

disagrees with the method of calculating the projected rate impact. 

 Customer confusion would result if the customer notice required by the 2024 TSIO must 

be calculated in a different manner than the notice sent to customers at the time a Section 1329 
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application is filed.  Where, as here, the Commission has already issued an order directing a utility 

to calculate the customer notice in Section 1329 applications in a certain way, that methodology 

should also be used for the customer notice required by the 2024 TSIO. 

 Further, the Commission should recognize that rate projections may vary over time based 

on changing facts and circumstances.  As such, the buyer and seller affiants -- with regard to the 

rate projections -- should be required to confirm only that the projections were reasonable and 

based on the best available information that was reasonably available at the time of the projection. 

The Commission should attach a pro forma verification and a pro forma affidavit as 

exhibits to the final order.  In this way, there will be no uncertainty regarding the requirement; and 

the acceptance of a Section 1329 application by the Commission’s Bureau of Technical Utility 

Services will not be unnecessarily delayed on the basis that the verification or affidavit is 

purportedly deficient. 

C. Default Weights for Appraisals 

The 2024 TSIO proposes to establish a presumption that UVEs should give the same weight 

to the cost, market and income valuations, but may deviate from this weighting for good cause 

shown.  Good cause would be demonstrated in the Section 1329 application.  PAWC does not 

oppose this proposal at this time.   

D. Reasonableness Review Ratio 

The 2024 TSIO proposes to establish a “guidepost” that the Commission can use to 

determine “the overall prudency” of Section 1329 applications.  PAWC recommends that the 

Commission clarify the RRR proposal to avoid legal challenges and revise the RRR formula to 

make it more equitable. 
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Section 1329(g) defines the “fair market value” of a utility system as “[t]he average of the 

two utility valuation expert appraisals conducted under section [1329](a)(2).”  This definition is 

the law and cannot be changed by the Commission.  The 2024 TSIO, however, proposes “[t]o 

determine the fair market value, the Commission would utilize the enterprise value (EV) of the 

IOUs as a relevant proxy.”  2024 TSIO at 6.  This phrasing suggests that the Commission is 

unlawfully re-defining the term “fair market value.”  The Commission should clarify that it is not 

trying to re-define a term that is defined in the statute.  

The Commission should also clarify the RRR that would be used to evaluate any particular 

transaction.  The RRR would be published annually, by adding four new quarters of data and 

removing four quarters of data.  2024 TSIO at 7.  In PAWC’s experience, it is commonplace for 

an APA to be entered into, and the resulting application to come before the Commission for a final 

decision more than 12 months later.  As a result, the parties might enter into an APA that would 

satisfy the RRR at the time it was signed, but not satisfy the RRR at the time the matter comes 

before the Commission for a decision.  The Commission should clarify that the controlling RRR 

is the one that applied at the time the APA was executed.  

Further, as explained earlier in these comments, the Commission should give reassurances 

in its final order that the RRR will not be a binding norm and that it is not predisposed to deny 

applications where the fair market value (as defined by statute) exceeds the value calculated using 

the RRR.  It can do so, in part, by specifically identifying the other relevant factors that it will 

weigh in determining whether an acquisition will produce an affirmative public benefit of a 

substantial nature.  The Commission should make findings of fact and conclusions of law regarding 

each of the identified factors to enhance public confidence that the Commission has duly 

considered all substantial evidence of record and exercised prudent discretion. 
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Finally, PAWC strongly encourages the Commission to modify its proposed RRR formula 

to utilize a “Rate Base Proxy” in lieu of “Net Property, Plant and Equipment” (“Net PP&E”).  

According to the Commission:  “The crux of the RRR is to determine the ratio of the fair market 

value to depreciated original cost (DOC) of a barometer group of similarly situated investor-owned 

water utility companies (IOUs).”  2024 TSIO at 6.  To do so, the Commission proposes to use a 

ratio of the publicly-disclosed “enterprise value” of the barometer group companies over a proxy 

for their DOCs.  Id.  The Commission proposes to use Net PP&E as the proxy for DOC, stating:  

“Net PP&E is an appropriate proxy for DOC since it represents the total value of the physical 

assets of the company less depreciation.”  Id.  The clear problem, however, is that a focus on DOC 

(using Net PP&E as a proxy) ignores other material adjustments that are made to plant, property 

and equipment that a public utility is allowed to incorporate into its ratemaking rate base.  Use of 

actual rate base, as opposed to Net PP&E, would be the truest and most equitable manner for the 

Commission to determine an RRR.  It would establish a fair “guidepost” by which to assess 

whether the fair market value, as determined by Section 1329 (i.e., the lower of purchase price or 

the average of two UVE appraisals) is a public benefit or detriment (which would then be weighed 

among other relevant factors in making an overall affirmative public benefit determination).7 

While PAWC understands the Commission’s desire to keep the RRR formula as simple as 

possible for its staff to calculate, PAWC submits that Commission staff could arrive at a fair Rate 

Base Proxy by making a few material adjustments to Net PP&E using publicly-available 

information.  PAWC proposes the following basic formula for the determination of Rate Base 

Proxy, which would be used as the denominator in the RRR formula: 

 

 
7  The use of Net PP&E as the denominator results in an artificially low RRR because Net PP&E, due to the lack of 
material adjustments, is generally a larger number than a Rate Base Proxy. 
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+ Gross PP&E 
- Accumulated Depreciation 

=Net PP&E 
- Deferred Taxes 

+ Regulatory Assets 
- Regulatory Liabilities 

- Contributions in Aid of Construction (CIAC) 
- Customer Advances 
= Rate Base Proxy 

This is a simple formula that would not involve much additional effort by Commission staff to 

determine the RRR.  Its use would result in a more appropriate RRR to be used by the Commission 

in assessing whether the fair market value of the acquired system (as would be rate based by the 

acquiring public utility) is a public benefit or detriment.  Attached as Appendix A to these 

comments is a spreadsheet showing how the RRR would be calculated using Rate Base Proxy as 

the denominator instead of Net PP&E.8 

Use of the Rate Base Proxy in the RRR formula would be more consistent with the 

Legislative intent of Section 1329 -- as such intent was expressly recognized by the Commission 

in its earlier Section 1329 implementation orders.  Municipal entities would be allowed to realize 

an amount closer to the fair market value of their assets in order to address financial challenges.   

 The Commission’s adoption of an RRR will inevitably impact the amounts bid for 

municipal systems.  Investor-owned public utilities simply cannot overbid on systems and have 

their shareholders absorb a substantial premium between the allowed ratemaking rate base and the 

purchase price.  Thus, regardless of which RRR formula the Commission finally adopts, 

municipalities will inevitably realize less than what their assets are truly worth (a result that is 

contrary to legislative intent).  The Commission should err on the side of allowing municipal 

 
8  The spreadsheet includes The York Water Company as an RRR barometer company.  PAWC believes that the 
inclusion of The York Water Company is appropriate because it is a publicly-traded, investor-owned utility located 
entirely within Pennsylvania.  As such, the ratio of its enterprise value over its Rate Base Proxy would be a more 
accurate reflection of a Commission-regulated public utility than companies that are located outside Pennsylvania. 
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entities to realize an amount that is closer to fair market value (as defined by statute) by using 

PAWC’s proposed Rate Base Proxy instead of the Commission proposed Net PP&E.  It is the best 

way, under current circumstances, to balance the needs of consumers, utilities, and the general 

public. 

 

IV. CONCLUSION 

PAWC thanks the Commission for the opportunity to submit these comments, and looks 

forward to working together with the Commission and other interested stakeholders to improve 

the implementation of Section 1329. 

Respectfully submitted, 
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