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THE COMMENT OF 

THE PENNSYLVANIA PUBLIC UTILITY COMMISSION 
 
 

The Pennsylvania Public Utility Commission (PaPUC) files this Comment in 

response to the Federal Communication Commission’s (FCC) Public Notice at DA 06-

1510 issued July 25, 2006 (the “Missoula Plan Notice”).   

The Missoula Plan Notice solicits comments on an intercarrier compensation plan 

filed by the National Association of Regulatory Utility Commissioners (NARUC) on 

July 24, 2006.  NARUC filed the Missoula Plan but takes no position on it.   

The Missoula Plan is supported by AT&T, BellSouth Corp., Cingular Wireless, 

and 336 rural service providers entitled the Rural Alliance.  The Pennsylvania supporters 

are North Pittsburgh Telephone Company, Commonwealth Telephone Company (CTC), 

and the Rural Telecommunications Company Coalition (RTCC).  The major opponents 

are the Broadband Coalition of Pennsylvania (BCAP), the Competitive Coalition (the 

CLECs), Pennsylvania’s Office of Consumer Advocate (OCA), and Verizon 

Communications Corporation entities which include Verizon Wireless and various 

Verizon incumbent and competitive local exchange carrier subsidiaries.   
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The PaPUC Comment  
 

 Preliminary Observations.  The PaPUC appreciates the opportunity to respond to 

the Missoula Plan Notice. The PaPUC particularly appreciates the FCC’s decision to 

extend the Comment period from September 25, 2006 to October 25, 2006, providing the 

PaPUC with time to prepare a more-detailed and Pennsylvania-specific Comment.   

 The PaPUC Comment should not be construed as binding on the PaPUC in any 

proceeding before the PaPUC nor the views of any Commissioner or group of 

Commissioners.  The Comment could change in response to subsequent events including 

review of filed Comments or developments under state and federal law.   
 
 

 Background to the PaPUC Comment.  The FCC issued the Missoula Plan Notice 

following NARUC’s submission of the Missoula Plan.  The Missoula Plan is the latest in 

a series of proposals to reform interstate, and now intrastate, intercarrier compensation 

rates incurred for use of, and delivery of services on, the public switched transportation 

network (PSTN).   

 Following submission of the Missoula Plan, NARUC conducted several webinars 

in which proponents and opponents of the Missoula Plan expressed their views and 

interpretations on different components of the Missoula Plan.  In addition, other states in 

our region conducted separate proceedings and solicited comments from interested 

members of the public.   

 The PaPUC scheduled a workshop on the Missoula Plan for September 11, 2006.  

The PaPUC published notice of the workshop in the Pennsylvania Bulletin  and posted 

notice of the workshop on the Commission’s website.1  The PaPUC received Comments 

                     
1The Pennsylvania Workshop on the Missoula Plan (Pennsylvania Workshop) is docketed in 
Docket No. M-00061972.  The information for the workshop is posted on the Commission’s 
website at http://www.puc.state.pa.us/telecom/Missoula_Plan.  The transcript is available in Docket 
No. M-00061972 as well.   
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from AT&T Communications of Pennsylvania, LLC in alliance with Level 3 and North 

Pittsburgh Telephone Company, the Broadband Coalition of Pennsylvania (BCAP), 

Cavalier Pennsylvania, the Competitive Coalition consisting of Core Communications, 

Inc., DCI VoiceSolutions, and Xspedius, Embarq, the OCA, Pac-West Telecomm, Inc., 

RTCC, Verizon and Verizon Wireless, and XO Communications, Inc.,  

 There were nine presentations at the workshop.  The presenters were AT&T 

Communications of Pennsylvania, LLC, Level 3, North Pittsburgh Telephone Company, 

the OCA, Embarq, Verizon, XO Communications, RTCC, BCAP, Cavalier, and Pac-

West.  The Commission received Reply Comments from BCAP, the Competitive 

Coalition consisting of Core Communications, XO Communications, DCI Voice 

Solutions, Xspedius Communications, Cavalier Telephone Mid-Atlantic, Broadview 

Communications, Pac-West Telecomm and One Communications, Frontier 

Communications, Inc., the OCA, and Verizon.   

 The workshop and documents provided the PaPUC with an opportunity to fully 

evaluate and review the Missoula Plan.  Based on this workshop and the PaPUC’s work 

in other proceedings, the PaPUC provides the following Comment.   

 

 Summary of the Comment.  The PaPUC Comment expresses concern with six 

major issues.  These are preemption, funding reform, the 3-track carrier system, the Early 

Adopter Fund, interconnection rules, and phantom traffic.   

 On preemption, the Plan has not shown any basis for preemption under 

Sections 252 or 253 of TA-96.  There has been no evidence that Pennsylvania failed to 

implement federal law under Section 252(e)(5) warranting federal preemption by the 

FCC.  The Plan has not shown that Pennsylvania’s policies lack any Section 253(b) 

justification sufficient to allow the FCC to preempt under Section 253(d).   

 The reform funding relies primarily on Subscriber Line Charges (SLCs) and the 

Restructure Mechanism (RM).  These funding mechanisms increase Pennsylvania’s net 
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contributor role in current federal programs by imposing larger SLCs and an RM 

assessment on Pennsylvania even if some Pennsylvania carriers continue to be net 

recipients of federal support.   

 The 3-carrier track system replaces an intercarrier compensation structure based on 

type of service with a new structure in which rates will vary among carriers based on their 

study area. A carrier’s originating and terminating rates will also vary.  This may only be 

replacing one form of rate arbitrage with another.   

 The proposed $200 million in the EAF does not compensate Pennsylvania for its 

reforms let alone those in place in other states.  An increase in the EAF will further 

burden end-users if the FCC implements a plan that relies on end-user surcharges as 

opposed to other forms of support.   

 The interconnection rules propose changes that may not be advisable.  The PaPUC 

shares the concern that moving traffic termination to access tandems instead of local 

tandems or end offices will translate current revenue opportunities into costs for carriers 

with interconnection arrangements in place at local tandems or end-offices.  The proposal 

to replace the current “one POI/POP per MTA” for wireless with a “multi-edges per 

LATA” rule could impose avoidable costs and increase rates.  The PaPUC is further 

concerned that proposals to deregulate transit service may harm competition.   

 The PaPUC shares the concern with phantom traffic.  The PaPUC suggests that 

this matter be pursued independent of any action on the Missoula Plan.   

 

 Summary of Pennsylvania Reforms.  The PaPUC has actively implemented the 

local and access rate reforms contemplated by TA-96 and state law.   

 As of 2006, Pennsylvania expended in excess of $1.014 billion dollars from 1997 

through 2005 to support access and local rate reforms.  This consists of $605.9 million on 

Verizon’s access rate reductions, $189.4 million on rural carrier access rate reductions, 
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and $218.3 million from a Pennsylvania Universal Service Fund (PaUSF) to support these 

reforms.   

 As of 2006, Pennsylvania spends approximately $127 million yearly on intercarrier 

compensation rate reforms.  $90.4 million is spent on Verizon’s access rate reductions 

and $36.9 million is spent on rural carrier access rate reductions.  $32.4 million is spent 

on the PaUSF, 

 The Missoula Plan proposes to support local rate reforms similar to those already 

in place in Pennsylvania.  A proposal that rewards states with minimal reforms in place by 

further burdening states with reforms in place provides no discernible benefit to the vast 

bulk of Pennsylvania end-users.  Pennsylvania spent in excess of $1,014 billion dollars 

since 1997.  They continue to pay an average of $127 million in rates to support access 

and local rate reforms.  The proposal to further burden Pennsylvania’s net contributor role 

largely benefits carriers in states and areas outside Pennsylvania so that they can 

implement the kind of reforms already in place in Pennsylvania.  Their understandable 

reluctance to undertake this economically difficult work, as Pennsylvania did, provides no 

sound basis for imposing their burden on Pennsylvania’s end-users.   

 Rural carriers in Pennsylvania that benefit from this reform do so in a more limited 

manner compared to the costs already incurred to reform local and access rates.  Rural 

carriers, moreover, will also have to increase their contribution to support reform in states 

and regions that have not undertaken the kind of reforms in place in Pennsylvania.  

Pennsylvania created a self-contained state universal service fund and an $18 residential 

local rate cap, supported by our state universal service fund, to comply with federal law 

while balancing economic development with universal service on a competitively neutral 

basis. 

 The disproportionate benefits set out in this proposal undermine Pennsylvania’s 

efforts by relying on an unnecessarily broad preemption of state authority.  The proposed 

preemption stops Pennsylvania from continuing these local and access rate reforms.   
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Detailed Discussion  

 

 The PaPUC Comment focuses on six issues.  These are preemption, reform 

funding, primarily SLCs and a RM, the 3-track carrier classification system, the EAF, 

interconnection rules, and phantom traffic.   

  

 Preemption. The Missoula Plan proposes a preemption of state authority to set 

intrastate access rates.  Intrastate access rates are within the state commissions’ purview 

under Section 252 and 251(b) of the Telecommunications Act (TA-96).   

 The PaPUC questions the legality and need for preemption under the relevant 

provisions addressing preemption in TA-96.  The two compelling sections are 

Section 252(e)(5) and Section 253.   

 Section 253(e)(5) authorizes the FCC to preempt state interconnection, arbitration, 

and mediation if the state commission refuses to act.  The FCC has long held that it does 

not take an “expansive” view of what constitutes a “failure to act” sufficient to warrant 

preemption.2  The FCC has previously preempted state law in unique circumstances in 

which a state has declined to interpret or implement federal law.3   

 Section 253 authorizes the FCC to preempt express restrictions on entry, but also 

restrictions that indirectly produce that result.  However, competitively neutral provisions 

                     
2Local Competition Order, CC Docket No. 96-98, 11 FCC Rcc at 16128, 1285 (1996); Petition 
of MCI for Preemption Pursuant to Section 252(e)(5) of TA-96, CC Docket No. 97-166 
(September 26, 1997), paragraph 7 (Petition to preempt Missouri Public Service Commission 
arbitration proceeding denied); American Communications Services, Inc. Petition for 
Declaratory Ruling Preempting Arkansas Telecommunications Regulatory Reform Act of 1997 
Pursuant to Sections 251, 252, and 253 of Ta-96, CC Docket No. 97-100 (December 23, 1999), 
91 (state law provision is narrowly preempted based on a conflict with federal rules on the 
evidentiary standard and thereby effectively prohibits an entity to provide local exchange service 
in competition with a rural carrier).   
 
3Starpower Communications Petition for Preemption of Virginia State Corporation Commission 
Pursuant to Section 252(e)(5) of TA-96, CC Docket No. 00-52 (June 14, 2000), paragraph 5.  
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that are consistent with Section 254 and necessary to achieve public interest objectives 

under Section 253(b) are excluded from preemption.4   

 In making Section 253 determinations, the FCC first determines whether the 

challenged state law,5 regulation, or legal requirement violates the terms of Section 253(a) 

standing alone.  If the FCC finds that it violates Section 253(a) considered in isolation, 

the FCC then determines whether the requirement nevertheless is permissible under 

Section 253(b).  If a law, regulation, or legal requirement otherwise impermissible under 

Section 253(a) does not satisfy Section 253(b), the FCC preempts.  On the other hand, if 

the same law, regulation, or legal requirement satisfies Section 253(b), the FCC cannot 

preempt even if it would otherwise violate subsection (a) considered in isolation.6   

 The PaPUC is not a state commission that has failed to pursue the competition and 

broadband deployment objectives of TA-96 or to implement local and access rate reforms 

while balancing those reforms with the universal service mandate.  The PaPUC undertook 

rate reform as early as 1995 when it certificated a competitive local exchange carrier in 

advance of TA-96.  Since that time, the PaPUC implemented a statewide universal 

service fund that supports local and access rate reforms by allocating monies obtained 

from an assessment on revenues, primarily though not exclusively from Pennsylvania’s 

largest carrier, to wit:  Verizon Pennsylvania Inc., to lower intrastate access rates and 

increase local rates.     

 As of 2006, Pennsylvania’s spent a total of $218.3 million on local and access rate 

reform supported by its universal service fund (Exhibit 1).  Pennsylvania also spent a total 

                                                                  
 
4In the Matter of the Public Utility Commission of Texas, The Competition Policy Institute, 
Teleport Communications Group, Inc., City of Abilene Texas Petitions for Declaratory Ruling 
and/or Preemption of Certain Provisions of the Texas Public Utility Regulatory Act of 1995, 
CCBPol. 96-13, 96-14, 96-16, 96-19, (October 1, 1997)(Texas Preemption Order), paragraph 41.   
 
566 Pa.C.S. §§3011-3019, Alternative Form of Regulation of Telecommunications Services. 
 
6Texas Preemption Order, paragraph 42.   
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of $605.9 million on access rate reductions in Verizon’s service territory on a cumulative 

annual basis from 1997 through 2005 (Exhibit 2).  Pennsylvania also spent a total of 

$189.4 million on cumulative access rate reductions in rural carrier study areas from 2000 

through 2005 (Exhibit 2).   

 The minimum amount Pennsylvania could seek from the EAF for prior rate 

reduction reforms is $1,014 billion dollars from 1997 through 2005.  This does not 

include the millions of dollars in rate rebalancing that occurred as part of Pennsylvania’s 

reform efforts under state and federal law as well.   

 This total-to-date figure does not include current spending.  $32.3 million is spent 

annually for universal service (Exhibit 1).  $90.4 million is spent annually on access rate 

reductions in Verizon’s study area (Exhibit 2).   $36.9 million is spent annually on rural 

carrier access rates reductions as well (Exhibit 2).   

 This means that Pennsylvania spends $127 million annually on intercarrier 

compensation rate reforms in place in the study areas of Verizon and our rural carriers.  

Pennsylvania also spends $32.3 million annually on its universal service efforts to support 

the same intercarrier compensation and universal service reforms.   

 Consequently, the Pennsylvania minimum from any EAF could be $1.014 billion 

for prior expenditures, $127 million in annual access rate reductions, and $32.3 million on 

universal service.  This totals to $1,173 billion dollars in total EAF support claims.   

 The PaPUC also endorsed various rate increases, particularly rate rebalancing, 

under our state law7 as well.  Verizon’s local service rates for residential and business 

service have increased from 1999 through 2006 (Exhibit 3).  Commonwealth Telephone 

Company (CTC) monthly rates for local service in their largest Rate Group 5 went from 

$8.18 in 1999 to $14.28 in 2006 for residential service.  This represents an 8.28% annual 

compound rate of growth.  CTC’s business rate also went from $12.92 in 1999 to $21.03 

in 2006 as well.  This represents a 7.98% annual compound growth rate (Exhibit 4).   

                     
766 Pa.C.S. §§3011-3019.   
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 The PaPUC also approved significant local rate increases in Track 2 rural carrier 

rates to support intrastate access rate reforms.  For example, Embarq Pennsylvania rates 

for residential service went from $12.50 in 1999 to $18.00 in the largest Rate Class II 

category or by a 5.35% annual compound rate of growth.  Moreover, their business rates 

went from $23.45 in 1999 to $26.53 during the same time period (Exhibit 5).  

Windstream Pennsylvania increased residential rates from $13.71 in 1999 to $16.00 in 

2006.  This represents a 2.23% annual compound rate of growth.  Windstream’s business 

rates went from $21.39 in 1999 to $25.00 in 2006 and this represents a 2.25% annual 

compound rate of growth (Exhibit 5).   

 The PaPUC further approved significant local rate increases in Track 3 rural 

carrier rates as well during the same period and for the same purposes.  For example, 

North Pittsburgh, a company supporting the Missoula Plan, increased its residential rates 

from $10.70 in 1999 to $17.54 in 2006.  Its business rates also went from $22.00 in 1999 

to $25.74 in 2006 (Exhibit 6).     

 This combination of universal service support for local and access rate reforms, the 

reduction of intrastate access rates, and the concomitant increase in local rates underscore 

Pennsylvania’s compliance with the obligation to implement universal service and 

intrastate access rate reform policies.  Those policies and regulations lowered our rural 

carriers’ access rates and increased their local service rates.  It should be noted that the 

pace of Pennsylvania reforms increased the local exchange service prices for certain of 

the above-referenced ILECs at an annual rate that outpaced the corresponding levels of 

general economic and consumer inflation.   

 The PaPUC has clearly implemented the economically difficult task of local and 

access rate reform, most particularly in Pennsylvania’s intrastate access rates, in the ten 

years since enactment of TA-96.  The PaPUC did this through a combination of price-

caps, local rate and access rate reforms, end-user surcharges, and the creation of a state 

universal service fund (PaUSF).   
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 These actions comply with the competition and broadband deployment mandates 

of TA-96 with due regard to the “just and reasonable” rate and universal service 

obligations imposed on the PaPUC under state law and Section 254 of TA-96.  The 

PaPUC is particularly concerned that preemption will undermine further reform efforts 

and impose avoidable costs on Pennsylvania end-users to finance rate reductions in other 

states and regions that have not undertaken similarly significant reform efforts.   

 These facts do not present any state refusal to act sufficient to warrant preemption 

under Section 252(e)(5).  Moreover, these facts cannot be construed to warrant 

preemption because they erect a discriminatory barrier to entry under Section 253(a) not 

otherwise allowed under Section 253(b).  Finally, no provision of law, regulation, or 

policy that produced these results constitutes a conflict with federal law sufficient to 

warrant preemption.   

 For these reasons, the PaPUC urges the FCC to proceed very cautiously when 

considering preemption of state authority to set intrastate access rates under some 

preemption power not expressly apparent in TA-96.  The PaPUC does not see any facts or 

to support a legal conclusion that our difficult and expensive reform efforts constitute a 

failure to implement federal law under Section 252(e)(5) or that our policies contravene 

federal law under Section 253.    

 

 The SLC Funding Reform Mechanism.  The Missoula Plan proposes to increase 

SLCs from $6.50 to $10.00 on end-users in the Track 1 regions and proposes smaller 

increases on SLCs for end-users in the Track 2 and Track 3 regions.  The revenues from 

these asymmetrical SLC increases will support reform largely in regions outside 

Pennsylvania and beyond our region.   

 The PaPUC is concerned about these disparate SLC rates given that the bulk of the 

revenues will support access rate reform in other states and regions that may not have 

undertaken similarly significant reform efforts.  Pennsylvania already provides a 
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significant source of universal service designed to maintain just and reasonable rates in 

the less populated regions of our nation.   

 The OCA provided information at the Pennsylvania workshop indicating that the 

FCC’s own staff reports establish that Pennsylvania pays 4.2% of federal USF support.  

USF costs could increase by 32% if the plan is adopted.8  Although these figures are gross 

and do not reflect an adjustment for Pennsylvania’s net recipient carriers, the increase in 

rates and federal universal service support requirements will be clear to Track 1 end-users 

in Pennsylvania.  Moreover, the PaPUC is concerned about the absence of any true-up 

mechanism that would ensure that any net recipient carrier does not recover SLC 

revenues greater than the carrier’s losses.9   

 The PaPUC suggests that asymmetrical SLCs that burden heavily populated states, 

particularly on the coasts, to benefit other states or regions that that have not undertaken 

similarly significant reform efforts is not in the nation’s interest.  Such an approach may 

be so fundamentally unsound that it violates federal law.   

 Moreover, the reform mechanism appears to move public policy subsidies into the 

competitive market because there is no offset for revenue losses due to intermodal 

competition or any showing of need.10  That could become a particular problem because 

the plan imposes contribution obligations on wireless, CLEC, and cable providers 

although the resulting revenues are allocated solely to incumbent carriers in net recipient 

states.  If, as Verizon indicated at the Pennsylvania workshop, carrier reform costs must 

be a form of universal service to come within the FCC’s authority, the failure to allow 

portability may also violate federal law.11  By the same token, however, the PaPUC’s 

                     
8Pennsylvania Workshop, Docket No. M-00061972, September 11, 2006, Tr. 86. 
 
9Pennsylvania Workshop, Docket No. M-00061972, September 11, 2006, Tr. 88.   
 
10Pennsylvania Workshop, Docket No. M-00061972, September 11, 2006, Tr. 86-90.   
 
11Pennsylvania Workshop, Docket No. M-00061972, September 11, 2006, Tr. 128.  
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concerns are tempered by claims made by rural carriers at our Pennsylvania workshop 

indicating that 97% of the 235% increase in federal universal service costs since 1999 is 

attributable to expanding universal service eligibility to wireless carriers.12   

 In addition, the plan may also be subsidizing carrier access rates.  That occurs 

because the plan pushes reciprocal compensation rates to one-fourth of what was 

previously believed to be the cost and the difference is made up with SLCs.13  The 

PaPUC is concerned that a proposal that pushes rates below even an incremental cost may 

not be competitively neutral and it may constitute an illicit subsidy of those rates.   

 Also, Pennsylvania’s intrastate access rate contains a Common Line charge (CLC) 

not addressed in the Plan.  The plan does not address support for elimination of this CLC 

component for Track 2 and Track 3 carriers.  Elimination of this component may require 

the imposition of charges on end-users in order to meet the requirement of Section 

3017(a) of Chapter 30.  That provision requires that Commission-ordered access rate 

reductions be recovered on a revenue-neutral basis.  Pennsylvania’s SLC may be even 

higher to recover lost CLC revenue in addition to the SLC costs imposed on our end-users 

to compensate other states without significant reforms in place.  

 The PaUSF relies on similar assessments to support a self-contained universal 

service fund.  That fund supports access rate reform and caps residential basic local 

exchange service rates at or below $18.00 to balance reform with universal service and 

penetration goals.14  That approach is consistent with federal law while promoting 

economic development and universal service in Pennsylvania.   

                                                                  
 
12Pennsylvania Workshop, Docket No. M-00061972, September 11, 2006, Tr. 187.   
 
13Pennsylvania Workshop, Docket No. M-00061972, September 11, 2006, Tr. 84. 
 
14Joint Stipulation regarding Access Charge Investigation per Global Order of September 30, 
1999, Docket Nos. M-00021596; P-00991648 and P-00991649 (July 15, 2003), Attachment A, p. 
17 (Exhibit 7).   
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The Plan's proposal to increase Track 1 SLC charges by approximately $4.10 will 

adversely impact the qualifying poor in Pennsylvania who opt not to participate in the 

federal government's Lifeline/Link-Up program for whatever reason.   Currently, 

approximately 17% of households qualifying for Lifeline/Link-Up actually participate in 

the programs.   

The impact on this class and our $18.00 residential rate cap is a major concern of 

the PaPUC.15   That is because approximately 17% of the eligible Lifeline customers rely 

on federal funds.  The proposal to tie limits on SLCs in that low income category to 

lifeline-using customers imposes an additional hardship.  Such a burden could undermine 

penetration rates in that low-income category and require an increase in our state USF to 

ameliorate a negative result.   

 Pennsylvania’s low-income consumers in that category should not bear the 

additional financial burden of reforming intrastate access rates in other states outside 

Pennsylvania.  The PaPUC should not be expected to increase our existing residential 

local rate cap beyond $18.00 to support those efforts.  The PaPUC is reluctant to do this 

because of the adverse impact on universal service as reflected in penetration rates.   

 The proposed SLC increases are set out in “average” guidelines.16  This suggests 

that the SLC increases that will be implemented by the ILECs under the Plan can vary 

within their respective service areas and, most likely, in response to the levels of 

competition that the ILECs face and the resulting demand elasticity for ILEC services.  

However, such a variation in the federal SLC levels within the service area of any given 

ILEC can and will give rise to claims that they are not competitively neutral17 and that 

                     
15 Lifeline and Link-Up Programs, Docket No. M-0005187F0002 (Order Adopted May 18, 
2005), p. 19 citing FCC Report, April 29, 2004, FCC 04-87, Table 1.A, Baseline Subscription 
Information (Year 2002) (Exhibit 8).   
 
16Pennsylvania Workshop, Docket No. M-00061972, September 11, 2006, Tr. 89-92.   
 
17Competitive neutrality is a requirement under FCC preemption precedent.  Texas Preemption 
Order, paragraphs 41-42.  There is no explanation for why this does not apply to the FCC also.   
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they constitute unlawful rate discrimination.18  The situation could become more of a 

problem if, as proposed, SLCs increase by inflation at the end of the transition. 

 On rate indexing, the PaPUC notes that the SLCs are indexed for inflation at the 

end of the transition period.  Our concern about the disproportionate reliance on SLC 

revenues from end-users in heavily populated states is exacerbated by the fact an inflation 

index produces rate increases to support revenue neutrality in a declining-cost industry.   

  

 The Restructure Mechanism (RM) Funding Reform.  The RM is another 

funding component that will underwrite access reform not otherwise recovered from 

SLCs.  The RM, however, has no clear funding source.  The RM is also, by far, the 

smallest component of the proposed restructuring cost recovery mechanisms.  If the 

reliance on asymmetrical SLCs and net state contributions to the federal USF mechanism 

are a barometer, Pennsylvania becomes a net contributor to the RM.  The RM fund, as 

with the asymmetrical SLCs, reforms rates in states and regions outside Pennsylvania so 

that those areas attain the same significant reforms already in place in Pennsylvania.  This 

aggravates Pennsylvania’s net contributor role.  The plan takes the most difficult 

component, SLCs, as a preferred alternative compared to using less burdensome 

alternatives like assessments on interstate revenues or larger assessments on numbers to 

fund the RM.   

 

 The 3-Track Carrier Structure.  The Missoula Plan proposes to create a 3-track 

carrier structure to set intercarrier compensation.  These are Track 1 (RBOC, CLECs, and 

wireless), Track 2 (somewhat rural), and Track 3 (rural) categories.  This 3-track carrier 

structure hopes to resolve carrier arbitrage in the interstate access, intrastate access, 

                                                                  
 
18Pennsylvania’s public utility law still prohibits unreasonable rate discrimination.  66 Pa.C.S. 
§1502.   
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reciprocal compensation, wireless, and dial-up Internet markets.  However, the rate 

differentials between the 3-tracks may simply replace service-based rate arbitrage with 

study-area arbitrage since markets invariably, and cleverly, respond to price signals.  This 

includes price signals premised on a carrier’s study area as well as services rendered.   

 The absence of a uniform rate for access to all networks, including any 

technologically advanced or upgraded structure that performs the same essential function, 

places a considerable burden on Pennsylvania’s end-users and carriers with no 

appreciable benefit.  Although the Plan continues the current structure of originating and 

terminating carrier rates, comments at the Pennsylvania workshop and the NARUC 

webinars indicate that rates for originating and terminating services will diverge.19  Rate 

divergence for originating and terminating traffic occurs within the tracks and between 

the tracks.  Implementation of rate divergence using a reformed Minute-of-Use (MOU) 

rate structure, premised as that structure is on outmoded distance and capacity constraints, 

may not be a good price signal for achieving competition and broadband deployment.   

 

 The Early Adopter Fund (EAF).  The Missoula Plan proposes an EAF in the 

$200 million range to compensate states that engaged in intrastate access rate reform 

before the Missoula Plan.  The proposed EAF amount is inadequate to recover net 

contributions from Pennsylvania let alone any other state or region. Pennsylvania could 

claim a minimum of $1.014 billion for prior reform costs.  This consists of $218.3 million 

for the PaUSF, $605.9 million in access rate reductions in Verizon’s study areas, and 

$189.4 million for access rate reductions in rural carrier study areas.  This figure does not 

reflect the additional millions of dollars in local rate rebalancing that occurred as well.  

 Pennsylvania could also seek an annual support of $127 million annually for the 

cost of our state universal service fund support for access rate reforms in Verizon and 

rural carrier study areas.  $90.4 million is spent on access rate reductions in Verizon’s 
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study areas and $36.9 million is spent on access rate reductions in rural carrier study 

areas.  $32.3 million is spent annually on universal service to support these reform efforts.   

 In addition to the lack of specificity on EAF funding, the EAF does not specify 

how, and in what amounts, states or regions that will be net beneficiaries from the 

Missoula Plan are expected to contribute to compensate Pennsylvania for prior reforms.   

 The plan does not propose any requirement that a net recipient’s end-users must 

pay SLCs identical to those imposed on a net contributor’s end-users.  The plan does not 

suggest any “needs based” test or showing that a net recipient carrier must meet before 

obtaining support from any access reform fund.  The plan does not explain why a net 

contributor carrier with a lower rate of return must collect larger SLCs to insure revenue 

neutrality for a net recipient carrier with a higher rate of return in states without 

substantial access reforms in place.  Finally, the plan does not analyze the possible 

contribution available from a net recipient carrier if all revenues from the carrier’s 

panoply of services, including interstate and information services, were balanced against 

any purported decline in access revenues.   

 If the plan’s disproportionate reliance on asymmetrical SLCs is a barometer, 

Pennsylvania will pay as net contributors to an EAF that would assess Pennsylvanians to 

compensate Pennsylvania for efforts already undertaken in Pennsylvania. Essentially, 

Pennsylvania’s carriers and end-users are penalized for efforts at access rate reform 

required under federal law compared to states that wisely waited until being forced to do 

so by regulatory fiat.   

 The PaPUC recognizes that one alternative could require states in less populated 

states with minimal access reform efforts in place to implement surcharges to recover an 

amount equivalent to the $1,014 billion dollars spent since 1997 on Pennsylvania reforms.  

However, if the comments provided by parties at our workshop are accurate, the FCC 

would have to compensate these states for those efforts if those efforts are in support of 

                                                                  
19NARUC Webinars on Missoula Plan, September 14, 2006 and September 25, 2006. 
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federal universal service.  The FCC could impose such a mandate only by classifying 

intercarrier compensation as a universal service effort and with an expansive 

interpretation of its preemption authority. Both approaches would be a marked departure 

from prior practice.   

 Given these considerations, the PaPUC questions the wisdom of requiring 

universal service net recipient states to impose rate reforms that will only be ultimately 

compensated from net contributor states.  The same holds true if the FCC requires these 

same net recipient states to somehow compensate Pennsylvania for $1,014 billion dollars 

spent since 1997 million on reforms in place.  This $1,014 billion dollars spent since 1997 

would go higher by including the millions of dollars in local rate rebalancing as well.   

 Ultimately, net recipient states are compensated for their RM and EAF costs from 

other net contributor states that engaged in earlier reforms.  For these reasons, the PaPUC 

urges the FCC to seriously examine the size and funding source of the EAF.   

 

 Interconnection Rules.  The Missoula Plan proposes to allow a carrier to 

designate more than one “edge” per Metropolitan Statistical Area (MSA).  The Missoula 

Plan would also require each carrier to assume the cost of transmitting traffic from any 

tandem edge.   

 The alleged unification of the intercarrier compensation regime contained in the 

Plan also ignores the fact that the setting of reciprocal compensation rates for local 

interconnection is within the purview of the state utility regulatory commissions that 

choose to enforce the relevant provisions of TA-96, and the total element long-run 

incremental cost (TELRIC) standards duly promulgated by the FCC and sustained by the 

U.S. Supreme Court.20  The PaPUC has actively implemented the reform mandates of 

TA-96 and state law.  The PaPUC has particularly pursued interconnection matters as 

required by TA-96 and fully intends to do so in the future.  Consequently, any suggested 

                     
20Verizon Communications, Inc. v. FCC, 535 U.S. 467 (2002).   
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or implied federal preemption of the PaPUC under the proposed Plan is totally 

unwarranted under federal law on matters that pertain to local interconnection and 

reciprocal compensation under TA-96.   

 Similarly, the PaPUC’s enforcement of the FCC’s prescribed TELRIC standard 

cannot result in reciprocal compensation and traffic termination rates that are below the 

ascertained economic costs for providing the requisite interconnection arrangements.  

This proposal to set reciprocal compensation below an approved TELRIC cost is a matter 

of concern as well.21   

 The PaPUC suggests that the FCC address the concern expressed by some carriers, 

and the wireless carriers and cable providers in particular, about the proposal to allow 

carriers to designate more than one “edge” in a MSA/MTA.22  MSA/MTA edges appear 

to be the Missoula Plan equivalent of a Point of Interconnection (POI) or Point of 

Presence (POP).  A proposal that increases the number of edge connections in an 

MSA/MTA would increase interconnection costs ultimately recovered in customer 

service rates.    

 The PaPUC is also cognizant of concerns expressed by some competitors, and 

CLECs and ISPs in particular, that the proposal to deregulate transit service at the end of 

the transition period may harm competition.  Transit service is currently a tariffed service 

that is used to connect two or more distinct networks.  Consequently, the PaPUC suggests 

that the FCC consider an approach to transit service in which that service is deregulated 

only upon a showing that there are multiple alternative service providers ubiquitously 

available throughout any MSA/MTA in which transit service is deregulated.  Moreover, 

the PaPUC further suggests an additional requirement that any deregulation of transit 

service in an MSA/MTA will be reversed when the users of transit service establish that 

                                                                  
 
21Pennsylvania Workshop, Docket No. M-00061972, September 11, 2006, Tr. 83-84. 
 
22Pennsylvania Workshop, Docket No. M-00061972, September 11, 2006, Tr. 129-133 and 140.   
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there is less than a predetermined number of alternative transit service providers 

ubiquitously available throughout any MSA in which transit service is deregulated.   

 Finally, the PaPUC recognizes the concern expressed by Verizon Communications 

and XO Communications at our workshop about the cost and revenue implications of the 

edge proposal.  The proposal apparently shifts from “end office” edges to “tandem” edges 

in a manner that undermines many existing interconnection agreements.  As a result, new 

costs arise because carriers that receive compensation for transmitting traffic from a 

tandem to an end-office would have to assume the cost of carrying that same traffic from 

the tandem edge to the same end-office.  The PaPUC urges the FCC to address this 

concern because of the transformation of a net contributor’s revenue opportunity into a 

new network cost for the net contributor.   

 

 Phantom Traffic.  The Missoula Plan proposes interim rules to mitigate the 

practice of mislabeling or misidentifying traffic as part of the endemic practice of rate 

arbitrage on the PSTN.  The Missoula Plan also relies on industry working groups to 

address technological limitations and to establish standards governing future traffic 

identification practices.   

 The PaPUC agrees that phantom traffic is an issue that warrants examination.  

However, the PaPUC urges the FCC to consider implementing the steps needed to 

address phantom traffic independent of the Missoula Plan based on comments at the 

Pennsylvania workshop.   

 

 Interstate and Intrastate Rates.  The Missoula Plan establishes lower interstate 

rates within a Track and then lowers the intrastate access rates to that interstate rate. This 

means that states and carriers in Track 2 and Track 3 are paid by states and carriers in 

Track 1 states and regions to lower their rates.   
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 The PaPUC is concerned that carriers and commissions in states with a large 

number of Track 2 and Track 3 carriers that avoided intrastate access rate reform will 

become net recipients of access reform support.  Given that Pennsylvania is a net 

universal service contributor, Pennsylvanians will be assessed the costs to lower rates in 

states and regions with higher costs and less reform in place.   

 That concern is aggravated when, as here, the structure imposes the bulk of total 

reform costs on end-user SLCs compared to, for example, a larger assessment on numbers 

or revenues derived from interstate services.  A numbers-based approach minimizes the 

cost to net contributor states by reducing access support for growing states with an 

increased demand for numbers and without substantial access reforms in place.   

 In addition, the SLC could be set at a uniform level.  SLCs in states with 

significant Track 1 carriers like Verizon should not be higher than SLCs in states with 

large numbers of Track 2 and Track 3 carriers.   

 Another way to minimize this cost would be to require states that have not 

undertaken significant access reform to assume the up-front cost of lowering their 

interstate rates to Verizon’s Track 1 interstate rates before obtaining RM or SLC support.  

This could also minimize the end-user SLCs.   

 The Missoula Plan does not address substantial access reforms already in place in 

Pennsylvania and other states.  In Pennsylvania, the intrastate local carrier switching 

originating and terminating rate per MOU for Verizon declined from $.018217/MOU in 

1999 to $.006212/MOU in 2006.  This represents a 65.9% overall decrease.  The 

intrastate carrier rate for end office local switching per MOU for North Pittsburgh 

Telephone Company also dropped from $.0253308/MOU in 2001 to $.020297/MOU in 

2004.  This represents an overall decrease of 19.87% and an annual compound decrease 

of 7.12%.  While these are representative figures, similar access reductions were 

implemented since 1999 for Pennsylvania’s Track 1, 2, and 3 carriers. (Exhibit 9).   
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 The PaPUC urges the FCC to seriously consider the wisdom of a broad preemption 

that would include Pennsylvania.  Pennsylvania’s efforts are consistent with 

Section 252(e)(5) and Section 253 of TA-96.  The PaPUC also urges the FCC to 

recognize and develop some kind of compensation mechanism, not otherwise supported 

by end-users in reforming states, to compensate end-users in states with significant 

reforms already in place.  The PaPUC imposed significant rate increases on 

Pennsylvania’s end-user customers since 1999 to support the reforms already in place. 

The PaPUC would be hard pressed to justify rate increases that reward other states and 

regions without substantial reforms in place by providing them with additional support to 

reform their rates even as they are not compensating Pennsylvania for its reforms.  

 

 Alternative approaches to a national intercarrier compensation policy.    The 

Missoula Plan as proposed plan may be so seriously defective that amendments cannot 

correct the flaws.  The Missoula Plan seems to be impractical and in violation of federal 

law as well.   

 However, the PaPUC understands the importance of intercarrier compensation 

reform based on Pennsylvania’s prior experience.  Notwithstanding our very serious and 

grave reservations about the Missoula Plan, the PaPUC provides the following 

suggestions for consideration in connection with developing a broad national policy.   

 

 Preemption.  The PaPUC urges the FCC to refrain from preempting the states in 

order to impose some intrastate access rate reforms that benefit a limited number of states 

or regions by imposing disproportionate burdens on other states or regions.  If the FCC 

concludes that preemption is warranted notwithstanding the litigation it will almost 

certainly entail, the PaPUC suggests that the FCC limit preemption to states that have not 

undertaken any access rate reforms as of the date of issuance of any preemption order.   
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 Funding Intercarrier Reform.  The PaPUC recognizes that the three major 

alternatives for funding reforms are SLCs, interstate funds, and assessments on scarce 

numbering resources.  SLCs impose a disproportionate burden on wireline customers in 

heavily populated states or regions to benefit narrowband voice service carriers in other 

regions.  SLC burdens are imposed without considering several viable alternatives like an 

assessment on all carrier revenues, including information services using traditional 

networks, or ensuring that the FCC’s separations rules properly allocate a far larger 

portion of loop costs to interstate services now that interstate services are relying on that 

loop far more than in the past.   

 The PaPUC also recognizes that there are other alternative solutions like an 

expanded federal universal service fund, such as an RM, that is more properly funded by 

an assessment on all carriers’ accessing the national network as opposed to large SLCs on 

end-users of traditional narrowband services.   

 Another viable alternative could be assessments on numbering resources.  This 

suggestion reflects comments made during the Pennsylvania workshop23 and the NARUC 

webinars24 on assessing numbers.  A $.30 assessment would generate $2.25 billion of the 

total estimated reform cost of $9 billion.25  If $.30 assessment could generate $2.25 

billion, a $1.20 assessment on the same numbering resources generates the entire $9 

billion cost.  A $1.20 assessment is less burdensome than the proposed $4.50 increase on 

end-users in Pennsylvania’s major Track 1 carrier’s study area e.g., Verizon.   

 Importantly, the PaPUC suggests that any federal SLC must be equal throughout 

the nation regardless of Track.  The PaPUC urges the FCC to consider the legal and 

policy ramifications of imposing higher SLCs on end-users in net contributor states to 

underwrite reforms, and smaller SLC rates, on end-users in net recipient states.   

                     
23Pennsylvania Workshop, Docket No. M-00061972, September 11, 2006, Tr. 30-31.  
 
24NARUC Webinars on the Missoula Plan, September 14, 2006 and September 25, 2006. 
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 Also, the FCC should not allow a carrier to de-average the SLC on a geographic or 

inter-customer class basis.  For example, a carrier should not comply with some federal 

average rate mandate by imposing higher SLC rates in rural areas and lower rates in urban 

areas, or vice versa.  A carrier should not be allowed to collect lower SLCs on customers 

that purchase “bundled” voice, data, and video services while collecting a higher SLC 

from customers that only purchase a stand-alone service.   

 Finally, the PaPUC suggests that the FCC consider some kind of “needs based” 

test before imposing federal reform costs on the states.  The PaPUC questions the policy 

appeal of imposing costs on Track 1 carriers with lower access rates and rates of return in 

order to fund higher access rates and rates of return for Track 2 and Track 3 carriers.  At a 

minimum, any alleged revenue need claimed by a net recipient carrier should be adjusted 

to reflect revenue based on Track 1 carrier rates of return derived from the current 

ARMIS data.   

 

 The Carrier Rate Structure.  The PaPUC recognizes the wisdom of requiring 

that there be a uniform rate for all carrier categories, regardless of track, to prevent 

arbitrage.  The rate, moreover, might be a blend of a carrier’s current interstate, intrastate, 

and reciprocal compensation rates.  Moreover, states or regions that failed to implement 

substantial intrastate access rate reform should be required to contribute an amount equal 

to Pennsylvania’s reforms and to also bring their rates down to the level of rates in major 

reform states like Pennsylvania.   

 

 Phantom Traffic.  As indicated above, the PaPUC suggests that the FCC pursue 

the proposed phantom traffic recommendations, or a variant thereof, independent of any 

action on the Missoula Plan.  Resolution of the phantom traffic problem would go a long 

                                                                  
25Pennsylvania Workshop, Docket No. M-00061972, September 11, 2006, Tr. 30-31. 
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way to providing accurate measurements of network traffic flows and to correcting 

current practices on the existing network.   

 

 Setting Interstate and Intrastate Rates.  The current interstate access rates 

should be retained, as opposed to lowered, in order to minimize RM, EAF, and SLC 

costs.  States should be permitted the option to reduce their intrastate rates to the 

respective carrier’s current interstate rate to minimize costs.  A state should not be 

penalized if considerations warrant retention of rate differentials between a respective 

carrier’s interstate and intrastate access rates.   

 

 Alternative Funding Mechanisms.  The PaPUC suggests that the FCC consider 

alternative methods for funding intercarrier compensation reform.  The FCC should 

consider approaches that minimize end-user surcharges on customers in Pennsylvania’s 

Track 1 study area.  The PaPUC suggests two possibilities that may warrant additional 

consideration.  These are assessments on Tariff Title II Common Carrier services and a 

broader definition of telecommunications facilities.  

 

 Option 1:  FCC Assessment on Title II Common Carrier Services. The PaPUC 

Comment recognizes that the FCC already granted, and is now considering other requests 

to grant, forbearance from many Title II Common Carrier obligations.  This includes 

special access as a tariffed Title II Common Carrier service.   

 A consideration behind forbearance petitions and transit deregulation proposals, 

and special access in particular, is recognition of the role that special access plays in 

providing access to carrier networks under tariff rates as opposed to private contracts.  If 

the FCC grants forbearance for special access, special access is no longer a tariffed and 

publicly priced service.  It becomes, instead, a private contractual service.  The 

Broadband Cable Association of Pennsylvania (BCAP) indicated at our Pennsylvania 
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workshop that transit service and special access are critical means that competitive 

providers use to access their end-user customers over other carrier networks.  The PaPUC 

suggests that the FCC carefully consider the wisdom of forbearance from tariffing special 

access or deregulating transit service if those actions deprive the FCC of universal service 

assessment options.   

 The PaPUC suggests, in the alternative, that continuation of special access and the 

regulation of transit service as tariffed common carrier services provides the FCC with 

better tariff mechanisms to fund intercarrier compensation compared to end-user SLCs.  

While those costs would most likely be passed through to end-users anyway, the number 

of customers providing intercarrier compensation reform support would be greatly 

expanded.  This is particularly true if, as expected, more and more end-users opt to 

purchase broadband services from providers that must rely on special access and transit 

service to deliver their services.  Forbearance from special access tariffs or the 

deregulation of transit service could eliminate these options if they become a private 

contract as opposed to a public tariff service.   

 Importantly, there is some question as to whether or not any FCC forbearance of 

special access or deregulation of transit service will exempt those services from any 

federal universal service obligation.  The FCC should consider denying forbearance and 

not deregulating transit service given the competitive impact and the possible loss of 

alternative funding mechanisms.   

 In the alternative, the FCC could stipulate that forbearance or deregulation does 

not absolve the recipient of its obligation to support universal service through an 

assessment on those revenues.  To the extent that comments in the Pennsylvania 

workshop stressed that RMs and EAFs must be universal service costs to come within the 

FCC’s legal authority,26 the PaPUC urges the FCC to consider this approach because it 

preserves options for the FCC.   

                     
26Pennsylvania Workshop, Docket No. M-00061972, September 11, 2006, Tr. 128.   
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 Option 2:  Support from a Broader Definition of Telecommunications Facilities.  

Another solution not presented in the Missoula Plan is a broader definition of what 

constitutes “telecommunications facilities” for purposes of imposing an intercarrier 

compensation assessment on interstate revenues attributable to telecommunications 

facilities.  The ongoing commitment to a narrow definition of telecommunications 

facilities, reflected most particularly in the DSL and Cable Modem decisions, does not 

include networks that are the functional equivalent of traditional networks constructed 

from telecommunications facilities.   

 Under the current approach, many cable, wireless, BPL, and even broadband 

networks used to provide voice, data, and video service, or any combination thereof, are 

not classified as telecommunications facilities.  As such, the FCC may find it difficult to 

impose any universal service costs, in this case intercarrier compensation, if every 

network used to provide services similar to narrowband voice is not classified as 

telecommunications facilities.   

 The PaPUC Comment suggests a broader definition of telecommunications 

facilities.  This broader approach expands the contribution base needed to fund access 

reform necessitated by the competition and broadband deployment mandates of TA-96.  

This expansive approach, particularly given that intercarrier compensation may have to be 

classified as another variant of universal service to come within the FCC’s authority, 

recovers legitimate costs from a larger pool.   

 This ability to spread intercarrier compensation reform costs among a broader pool 

of telecommunications facilities has less end-user rate impact.  The PaPUC remains 

concerned that this plan focuses almost exclusively on funding from SLCs imposed on the 

end-user customers of Track 1 carriers in net contributor states.  The resulting rate 

increases may precipitate a decline in telephone penetration rates for traditional 
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narrowband voice service.27  In Pennsylvania, those end-users are located largely in 

Verizon’s study area.   

  
 
Respectfully submitted, 
Pennsylvania Public Utility Commission 

 
 
 
 

Joseph K. Witmer, Esq. 
Assistant Counsel, 
Pennsylvania Public Utility Commission 
Commonwealth Keystone Building 
400 North Street 
Harrisburg, PA 17120 
(717) 787-3663 
Email: joswitmer@state.pa.us 

 
 

                     
27Telephone Subscribership Rates in the United States, Industry Analysis and Technology 
Division, Wireline Competition Bureau, Federal Communications Division, (October 2006), 
Table 2, p. 8 and Chart 3, p. 10.  Every state in the Mid-Atlantic region, with the exception of 
Virginia’s .1 increase and West Virginia 5.3% increase, saw declining penetration rates 
compared to 1983. Pennsylvania’s rate declined .03%.   


















































































































