XIII.	RATE CAP/RATE CEILINGS



A.	BA-PA’s Existing Cap 



		The nature of a “freeze” on protected services� is, inter alia, in satisfaction of Section 3004(d)(1) of the Public Utility Code, 66 Pa. C.S. §3004(d)(1), whereby this Commission is to evaluate a proposed plan for alternative regulation using as criteria, inter alia, that the petition "[e]nsures the continued affordability of protected telephone service."   Thus, the General Assembly has determined that the continued affordability of protected services is a fundamental goal of the Chapter 30 legislation.  See Re BA-PA, Docket No. P-00930715 (Order entered January 25, 1995). 



		In BA-PA’s Alternative Regulation Order, the Commission implemented a “freeze” on protected services until December 31, 1999.  82 Pa. PUC at 285; BA-PA Chapter 30 Plan Part 1.B.2, p. 9; 66 Pa. C.S. §3002.  We subsequently clarified our Order, directing a rate freeze rather than an absolute revenue freeze, indicating that there was no prohibition  against revenue neutral rate rebalancing consistent with BA-PA’s Chapter 30 Plan.  See Re: BA-PA; Docket No. P-00930715, et al.  “Bell may propose revenue neutral price changes prior to December 31, 1999, and not in contravention of the “freeze on protected services” . . .” (Order entered October 30, 1995; slip op. at 21).



		As noted in the Alternative Regulation Order, the special provisions relating to a cap on protected services rates were originally proposed by BA-PA for consistency and compliance with the directives of Chapter 30 of the Code to “maintain universal telecommunications service at affordable rates.”  66 Pa. C.S. §3001;  82 Pa. PUC at 217; also Order entered January 25, 1995, Docket No. P-00930715.  At issue herein is our determination to extend the current price level cap for protected services beyond December 31, 1999, until December 31, 2003.



B.	The 1648 and 1649 Proposals 



		The 1649 Petitioners proposed that BA-PA will not seek any increase in rates for protected services through December 31, 2003 - a voluntary extension of the freeze on protected services rates for four (4) years.  Also, they proposed that BA-PA will not shift costs between customer classes due to competitive service designations, consistent with Chapter 30.  (1649 Petition, at p. 45, ¶137).



		The  1648 Petition proposes a similar extension of a rate freeze with certain distinctions.  The 1648 Petition proposes that this Commission cap BA-PA’s rates for protected services at current levels in effect at the time of Commission approval of the proposed settlement.  (Petition, at ¶. 7).  The 1648 plan would also explicitly prohibit the assessment of any Subscriber Line Charge (SLC) to offset reductions in access charges.  Also, it advocates the establishment of a ceiling on ILEC local exchange rates for dialtone, touchtone and local usage at $16.00 per month for the life of the agreement.  See Senators’ M.B., p. 44.  The 1648 Petition would further prohibit the shifting of costs between customer classes due to the designation of any of BA-PA’s services as “competitive” under 66 Pa.C.S. §3005.  (Petition, pp. 9-11).  The latter protection “[is] important in providing captive local exchange customers with additional protections against possible cross-subsidization of enhanced or “competitive” services by BA-PA and the other ILECs.”   (Senators’ Stmt. 1 at 25).



		The Consumer Parties, the OTS and the OCA generally support the 1648 Petition’s position on rate caps.  The OCA supports the rate cap proposal and offers the position that the cap should be a “strict” rate cap that would prohibit any increase in any residential or business protected service rates for the term of the order directing the same.  (OCA M.B., p. 70).  Thus, the OCA requests that BA-PA, and the non-BA-PA ILECs, be unequivocally precluded from raising any protected services rates through rate rebalancing or other methods.  (Id. at 71).  However, the OCA found the settlement reached with Sprint/United in that ILEC’s recent Chapter 30 proceeding, Docket No. P�00981410 (Order entered July 16, 1999), acceptable for implementing the $16 per month ceiling for basic residential rates.  (Id. at 70). 



		Generally, with regard to ILECs other than BA-PA, the 1648 Petitioners propose that the Commission implement a rate ceiling which would cap residential local rates of each such ILEC, including charges for dial-tone, touchtone, and local usage, at $16.00 per month for the term of the order.  They suggest that if an ILEC’s rate is above $16.00 per month, the revenue associated with the difference between the rate ceiling and the approved rate be recovered from the Universal Service Fund (USF).  Id. at ¶s. 7-8; also Senators Stmt. 1, p. 27.  This position is espoused by both sets of Petitioners and is in the record as an attachment to the Petitions entitled “Small Company Universal Service Fund Settlement.” 



		The 1648 Petitioners concede that the Commission will, in all likelihood, classify certain of BA-PA’s services for business customers as competitive under 66 Pa. C.S. §3005.  And, they also acknowledge that this classification will result in the deregulation of rates and earnings for services to those customers.  See 66 Pa. C.S. §3009(f).  However, they request that BA-PA be required to maintain existing tariffs on file for the affected competitive services and customers to assure that the affected customers will maintain the ability to purchase services classified as competitive at existing rates.  Such tariffs would act as a rate ceiling and would assure that the affected customers get any benefit associated with competitive classification without risking an increase in rates.  (1648 Petition, ¶. 11; also Joint Motion to Strike and Answer to BA�PA’s Motion to Dismiss . . . , Appendix reference R.A. 17 to Senators’ Main Brief).



C.	1649 Petitioners’ Position 



		The 1649 Petition apparently contains some internally inconsistent proposals.  At page 3 of the Petition, at ¶5, it refers to a rate cap on residential local exchange services and declares BA-PA’s agreement  “not to seek rate increases for basic residential local exchange services” until December 31, 2003.  However, at ¶137 on page 45 of the Petition, BA-PA proposes a rate cap for “protected services.”  The position espoused by BA-PA in its Main Brief, pages 49-50 -- that its plan would extend this cap for residential local exchange services for an additional four (4) years -- is consistent with that stated in ¶ 137 of its petition.  We will therefore assume that this is BA-PA’s intended position.  



		BA-PA attacks the 1648 Petitioner’s demand that the cap on BA-PA’s rates be extended for all protected services (1648 Petition, ¶7).  BA-PA argues that this significant expansion of the protected services cap would require a modification of its Chapter 30 Plan.  Also, BA-PA suggests that the ceiling on competitive services, to the extent it is involuntary, would violate the competitive services deregulation language in Chapter 30.  See Whelan Supplemental Direct, p. 36, n. 22.

  

D.	Disposition - BA-PA Rate Caps 



		Based on the positions of the parties, the information in the record, and the arguments of the parties set forth in their briefs, we conclude that the public interest would best be served by directing the following:



		(1)	BA-PA’s rates for protected services, as defined in 66 Pa. C.S §3002, shall be capped at current levels in effect at the time of the Commission’s final order in this matter until December 31, 2003.  The rate cap precludes a shifting of costs between customer classes due to the designation of any BA-PA’s services as “competitive” under 66 Pa.C.S. §3005 and serves to insure that the rate for protected services remain just and reasonable.



		(2)	BA-PA will not assess on the bills of any customers, a Subscriber Line Charge (SLC) that is designed to recover revenues associated with the reduction of either switched access rates or toll rates unless and until determined by the Commission in the further investigation.  See Section III discussing Access Charges.



		(3)	There shall be no increases to BA-PA’s  protected services for the purpose of offsetting or recovering the reduction of switched access or toll rates charged by BA-PA, prior to December 31, 2003.



		(4)	As will be discussed elsewhere in this Opinion and Order, certain BA-PA services for certain business customers will be classified as competitive under 66 Pa. C.S. §3005, resulting in the rate and earnings deregulation of those services.  Until business services are deemed competitive for business customers, without regard to the total billed revenues (TBR) qualification,  it is necessary to maintain certain consumer protections applicable to affected customers to assure that customers are not adversely impacted by the competitive classification.  Accordingly, BA-PA shall maintain existing tariffs on file for the affected competitive services and customers and will assure that, at minimum, the affected customers maintain the ability to purchase services classified as competitive at existing rates.  Such tariffs will act as a rate ceiling on these services and will assure that the affected customers receive the benefits associated with the com�petitive classification without risking increases in rates as a result of such classifications.



		Our determination with regard to BA-PA's rates for protected services is the same as the provision found in the BA-PA Alternative Regulation Order.  See Docket No. P�00930715 Order entered Jan. 23, 1995.  As noted, those provisions run until December 31, 1999, when they expire and are replaced by the operation of the price stability mechanism (PSM) which generates the annual price change opportunity (PCO) for BA-PA.�  Thus, this Order contains the same language and therefore there is no change to the provision that runs until December 31, 1999.



		The freeze, which applies only to protected services,  a well defined term in the context of Chapter 30,  does not preclude, or even require, the application of PCOs to nonprotected services. Therefore, we find that  our adoption of the 1649 Petition’s freeze on protected services, consistent with the modifications explained, above, does not modify the Alternative Regulation Order on this point. In the event the PSM were to generate positive PCOs for which BA-PA wished to propose changes after December 31, 1999, this Commission has retained the authority to review and approve any such proposed changes.   



		The freeze language limits the rate structure options available to the Commission and BA-PA in the event of a positive PCO after December 31, 1999.  It does not, however, deny BA-PA the opportunity to recover a positive PCO.  And, we note BA-PA's position on the record with respect to projected PCOs is that they will continue to be negative through 2003, although they will be smaller than current levels due to BA-PA's projections regarding revenue levels to be used in the PSM. Therefore, if the PCOs conform to BA-PA's projections, at least with respect to negative versus positive, there is no issue.  If the PCOs do not conform to BA-PA’s projections, they should not be expected to be of significant magnitude and could reasonably be absorbed into categories of rates other than "protected services.”



		We find that the suggestion of BA-PA that such consumer protections regarding the ceiling on business rates below the TBR threshold would contravene Section 3009(f) of the Public Utility Code to be misplaced.  Until such time as all business users, i.e. those with less than the required TBR, are able to avail themselves of the competitive services designation granted to BA-PA, such customers should have the protection of the proposed rate ceiling.



		For the above reasons, we shall direct a rate freeze on protected services consistent with the above discussion.



E.	Rate Cap for Other ILECs



 		The Rural Telephone Company Coalition (RTCC), a signatory to the BA-PA Petition, objects to certain provisions of the 1648 Petition’s proposal.  The RTCC objects to ¶9 of the 1648 Petition, which seeks a prohibition on “increases to protected service rates for ILECs for the purpose of offsetting or recovering the reduction of switched access or toll rates charged by an ILEC for the term of the Agreement.”  The RTCC strenuously opposes this condition, contending that:  (1) it appears to have no sound support, either in law or fact; (2) it is inexplicably discriminatory in its application to the small and rural ILECs; and (3) that it is unreasonable, illegal, and manifestly inconsistent with the restructuring contemplated in TA-96, as well as prior Commission orders.  (RTCC M.B., pp. 33-38).



		The RTCC emphasizes that existing tariffed rates for its members have developed through the traditional ratemaking process in a pre-TA-96 monopolistic environment in which those rates were kept low through the establishment of artificially high access and toll rates.  They take the position that as toll and access rates come down, the rural/small ILECs must be able to raise their local rates in order to maintain their revenue stream.  Mr. Joseph Laffey,  testifying on behalf of the RTCC, stated that:



If access and toll rates are to be further reduced due to the competitive forces being allowed  to enter the marketplace, the Coalition members must have the opportunity to rebalance their local exchange rates to maintain revenue neutrality.  An access reform/Universal Service Plan that does not allow rate rebalancing is a solution in search of a problem.  Increases to local service rates resulting from rate rebalancing create the need for a Universal Service Fund.  Unless the IXC/CLEC Petitioners believe that any increases to current local service rates would threaten Universal Service, then this proposal is illogical and untenable.  The ultimate solution to access charges and Universal Service Funding will require the joint consideration of the Pa.P.U.C. and the FCC.  The issue of a local affordability rate will be a critical issue in deciding the ultimate size of the Universal Service Fund.  Responsibility for the fund will then be shared by all intrastate and interstate jurisdictions. It is doubtful in my opinion that the FCC will endorse a plan that is based on the premise that any increase to the current rate threatens Universal service.



*         *         *



The current local rates of the RTCC member companies reflect a significant subsidy from toll and access charges.  As a result of this situation, certain customers, those who purchase a significant amount of toll services, provide monthly revenues that far exceed the actual underlying costs of providing those services.  Conversely, as result of this subsidy, the remaining customers provide revenues that do not cover the cost of the services provided.  Although this scenario was appropriate and desirable from public policy standpoint in a monopoly environment, it cannot be sustained in a competitive environment.



As local Competitors enter the RTCC members’ franchises, they will focus on those customers that charge in excess of costs.  The RTCC members, if unable to rebalance, will be unable to compete.  Significant revenues will be lost  which will exert significant upward pressure on local service rates.  If fair and equitable competition is to exist, the RTCC members must have the ability to adjust their rates to respond to competition.



(RTCC Stmt. No.  1, pp. 17-18; emphasis in original).

		

		Therefore, the RTCC contends, there is no evidence in this proceeding to support the 1648 Petition request for a blanket prohibition against the rural companies’ rate rebalancing.  AT&T witness Blaine Darrah suggested that local rate increases up to the $16.00 R-1 rate ceiling proposed by the 1648 Petitioners may take place, provided that they are entirely offset by reductions in intrastate access charges.  See AT&T Stmt. No. 2 (Revised) at 44, (Cross-examination).   The RTCC stresses that on cross-examination, witness Darrah testified he would encourage the small ILECs to reduce access rates and to offset such reductions with increases to local rates. (Tr. 511-512).



		OCA witness, Dr. Mark N. Cooper stated that “[i]n simplest terms, if the cost of service justifies a rate of $16.00, the [USF] fund should be used to keep the rate at that level.  This is the appropriate use of universal funds that congress intended.” (OCA Stmt. 1, p. 9).�  



		Finally, the RTCC asserts that the ability to rate rebalance is an essential component of its members’ existing and proposed Chapter 30 plans and the continued provision of affordable basic local exchange service.  (RTCC Stmt. No. 1 at 19).  Thus, the RTCC identifies the relationship between the $16.00 rate cap, revenue neutral rate rebalancing, under that cap, and the issues surrounding the USF.  Simply put, if toll rates and access rates are decreased by Commission mandate, and rate rebalancing is prohibited, the USF must be adequately sized to permit small companies to draw enough to survive.



		GTE sets forth its position at page 25 of its Main Brief.  GTE believes discussions about rate caps and ceilings cannot proceed in isolation.  They must be linked, for example, to findings regarding affordability, i.e., the ability to charge customers the affordable rate, and reliance on an explicit, competitively neutral USF that would ensure that GTE has the opportunity to receive on a dollar-for dollar basis the full difference between the cost of providing service and the newly prescribed affordable rates.



		In its Main Brief at pages 29-31, Sprint/United emphasizes that both the 1648 Petition and 1649 Petition propose that BA-PA protected services remain capped at their current rate levels through 2003.  Although the import of this rate cap is to eliminate basic local rates as a funding source for further BA-PA access rate reductions (Tr. 470),  Sprint/United supports the proposed rate cap for BA-PA and the attendant social benefits it brings to BA-PA’s ratepayers by maintaining the affordability of protected telephone services.  (Sprint Stmt. No. 2 at 17).



		Sprint/United opposes the rate caps for other, non-BA-PA ILECs for three fundamental reasons.  First, the $16.00 rate cap is, effectively, a state-wide affordability benchmark which has not been shown to be appropriate.  (Sprint Stmt. No. 2, p. 17).  The interim USF proposed in both Petitions does not require the establishment of an affordability benchmark.



		Second, the 1648 proposals are inconsistent with the terms of Sprint/United’s recently approved Chapter 30 Plan.  For instance, Sprint/United’s Chapter 30 Plan requires increases in protected services rates for the purpose of offsetting reduced access rates, in compliance with 66 Pa.C.S. §3007.  Additionally, Sprint/United’s Chapter 30 Plan calls for a $16.00 weighted average residential rate cap, coupled with rate increase limitations on business services, with provisions that would permit it to alter rate caps under limited conditions.  Thus Sprint wants its own Chapter 30 Plan to dictate its rate cap and local rate rebalancing authority because that is where company-specific circumstances should remain.  (Sprint Stmt. No. 2, p. 17-18).  



		Third, argues Sprint/United, the proposed rate cap is not competitively neutral.  Establishing $16.00 as the rate cap for independent ILECs makes $16.00 the market�place rate ceiling for all those high cost areas.  While those ILECs would be able to draw from the USF to recover their costs above the $16.00 benchmark under the 1648 Petition, CLECs would be foreclosed from similarly recovering their costs above the $16.00 rate cap.  As Sprint/United witness Emily Binder stated  “If the social goal is to maintain all local residential rates below $16.00, then all local exchange carriers should have access to the subsidy sources, not just ILECs.”  (Sprint Stmt. No. 2 at 18; emphasis original).  



F.	Disposition - Rate Cap for Other ILECs



		As a threshold matter, we do not find merit in Sprint/United’s arguments.  The $16.00 rate cap was agreed to by BA-PA and the RTCC for purposes of its Joint Settlement Petition.  The Commission is not bound by the language of Sprint/United’s Chapter 30 plan when fashioning a solution that is equitable for companies not party to that plan, as well as the consumers of Pennsylvania.  Finally, the social goal is to enable the small ILECs to adjust their business plans as they make the transition from a monopoly environment with cross-subsidies between services to support various long-term infrastructure investments, to a non-subsidized competitive environment.



		On consideration of the positions of the parties, and the evidence contained in this record, we conclude that as to all non BA-PA ILECs, a rate ceiling will be implemented which caps the one-party residential local rates of each such ILEC, including charges for dialtone, touchtone, and local usage, at $16.00 per month until December 31, 2003.  As set forth below, if such ILEC’s one-party residential rate is above $16.00 per month, and is found to be just and reasonable by the Commission, the revenue associated with the difference between the rate ceiling and the approved rate will be recovered from the Pennsylvania USF.



		Also, there shall be no increase to protected service rates for any ILEC for the purpose of offsetting or recovering  reductions of switched access or toll rates charged by an ILEC prior to December 31, 2003 that have not been addressed by this Opinion and Order.  We cannot accept the arguments articulated by RTCC, but we are in general agreement with the observations of the OCA as expressed in its Reply Brief:



First, OCA emphasizes that the RTCC, and the other 1649 petitioners, have proposed to create a USF in order to compensate the RTCC to reduce their toll and access rates. Id.  at 11-12.  The telecommunications industry in Pennsylvania will compensate the RTCC for the cost of taking this action.  Thus, the RTCC has little to complain about concerning access and toll reductions.  Second, the RTCC and Bell have already pledged that they “will not implement an end-user surcharge to recover their Fund contributions.”  1649 Petition, App. II. at ¶. 5(b).  Thus, the RTCC has pledged to do what the 1648 Petition would require.  Further, any other surcharges to recover the cost of access and toll reductions would simply remove any benefit that consumers would otherwise derive from such activity.  If the RTCC companies were to pass the cost of all access of toll charge reductions to their subscribers, the local rate would increase while toll rates arguably would decrease by the same amount. This produces no net benefit at all to consumers.  Thus, the OCA submits that the RTCC arguments against the surcharge prohibition should be rejected.



(OCA R.B., p. 42) (Notes omitted).   



		We further require that any prospective rate rebalancing on the part of the non-BA-PA ILECs be revenue neutral within the confines of the $16.00 cap.  This naturally flows from the financial limitations imposed by the USF.  The USF, as presently constructed, will operate to eventually reduce customer bills, but immediately hold harmless, those ILECs with rates that exceed the local rate cap of $16.00 per month.  It must be remembered that the access charge  reductions, in conjunction with the USF and the instant rate cap are intended to be transitional mechanisms to the allow the Commission and the FCC sufficient time to develop a permanent  access charge reform and USF for the small ILECs.



		Additionally, we conclude that there shall be no SLC assessed on the bills of any ILEC which is designed to recover revenues associated with the reduction of either switched access rates or toll rates unless and until determined by the Commission in the context of the investigation described in Section II of this Opinion and Order.



		With regard to BA-PA’s local services for certain business customers as discussed in detail elsewhere in this Order, these services will be classified as competitive under 66 Pa. C.S. §3005, resulting in deregulation of rates and earnings for those services to those customers.  Until these certain business services are deemed competitive for all business customers, it is necessary to maintain certain consumer protections applicable to affected customers to assure that the customers are not adversely impacted by the competitive classification.  Accordingly, BA-PA shall maintain existing tariffs on file for the affected competitive services and customers which will assure that, at a minimum, the affected customers maintain the ability to purchase services classified as competitive at existing rates.  Such tariffs will act as a rate cap on these services and will assure that the affected customers get any benefit associated with competitive classification without risking increases in rates as a result of such classification.



		Finally, we endorse Sprint’s position on the effect of the $16.00 per month ceiling on rates as consistent with its Chapter 30 Plan.  However, to the extent its Chapter 30 Plan conflicts with other provisions of the resolutions contained in this Opinion and Order, this Opinion and Order shall govern.



	�	Protected telephone service, unless the Commission determines that the service is competitive, includes the following: (1) Telecommunications service provided to business or residential consumers that is necessary for completing a local exchange call; (2) Touch-tone service; (3) Switched-access service; (4) Special-access service; and  (5) Ordering, installation, restoration and disconnection of these services.  

	�	The implementation of the PSM is subject to the following mechanics: on an annual basis, BA-PA will calculate its cap, i.e., Price Change Opportunity (PCO) under the formula PCO=Revenue*(GDP-PI - 2.93%).  If the PCO calculated for the year is positive, Bell may elect to file tariff rate changes for noncompetitive services to recover up to the amount of the PCO for that year or Bell may elect to forgo any or all recovery of the PCO for that year.  In the event of a negative PCO, Bell shall file a tariff rate change to reduce its revenues by an amount equal to that year's PCO.

 

	� 	OCA witness Cooper further clarified that the proposed $16.00 rate is an average, allowing some rates to be above and some to be below, and that some companies would be allowed to raise their rates to the BA-PA state-wide average of $10.83.  ( OCA Stmt. 1 at 9).
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